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naSromis ZiriTadi Tezisebi

Tavisuflebisa da xelSeuxeblobis ufleba war-

moadgens TiToeuli individis fundamentur uflebas, 

romelic uzrunvelyofili da garantirebulia rogorc 

qveynis uzenaesi kanoniT, saqarTvelos konstituciiT 

(me-18 muxli), aseve adamianis uflebaTa sferoSi saqarT-

velos mier ratificirebuli universaluri Tu region-

uli moqmedebis saerTaSoriso xelSekrulebebiT. aseTi 

saerTaSoriso xelSekrulebebis magaliTebia, samo-

qalaqo da politikur uflebaTa paqtis me-9 muxli da 

adamianis uflebaTa evropuli konvenciis me-5 muxli.

saqarTvelos konstitucia, iseve rogorc adamianis 

uflebaTa dacvis saerTaSoriso samarTlebrivi aqtebi, 

calsaxad adgens prezumfcias Tavisuflebis sasarge-

blod. imavdroulad, igive konstituciiTa da saerTa-

Soriso aqtebiT dadgenilia mkacrad limitirebuli 

gamonaklisi garemoebebi da SemTxvevebi, rodesac Ses-

aZlebelia individisaTvis xelisuflebis organoebis 

mxridanTavisuflebaTa SezRudva. 

prezumfcias Tavisuflebis sasargeblod amyarebs 

mtkicebis tvirTis valdebuleba. saerTaSoriso stan-

dartebis Tanaxmad, mtkicebis tvirTi ekisrebaT maT, 

vinc ganaxorciela Tavisuflebis aRkveTa.swored Tav-

isuflebis aRkveTis gadawyvetilebis mimRebma organom 

unda daamtkicos, rom

gamoyenebuli iZuleba moxda kanoniT zustad 1) 

gansazRvruli erT-erTi debulebis safuZ-

velze da Sesabamisad;
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patimrobis Sefardeba warmoadgenda absolu-2) 

tur aucileblobas;

sxva alternatiuli iZulebis RonisZiebebis 3) 

gamoyenebiT SeuZlebeli iqneboda braldebu-

lis drouli gamocxadeba sagamoZiebo da sasa-

marTlo organoebis winaSe.

adamianis uflebaTa sferoSi moqmedi saerTaSori-

so Tu erovnuli sazedamxedvelo institutebis daskvne-

bi, rekomendaciebi da statistika, iseve rogorc evrop-

uli sasamarTlos mier zemoxsnebul gadawyvetilebebSi 

gacxadebuli daskvnebi naTlad warmoaCenen saqarT-

veloSi winaswari patimrobis Sefardebis procesSi 

dReisaTvis arsebul problemebs:

miuxedavad imisa, rom saerTaSoriso da erovnuli 1. 

standartebis Tanaxmad prezumfcia yovelTvis 

unda moqmedebdes Tavisuflebis sasargeblod, 

saqmeebis absolutur umravlesobaSi, erovnuli 

sasamarTloebi eTanxmebian gamoZiebis moTxovnas 

da ualternativod ufardeben eWvmitanil pirebs 

(romlebic im momentisaTvis jer kidev sargeblo-

ben udanaSaulobis prezumfciiT) winaswar pa-

timrobas, miuxedavad damnaSavis pirovnebisa da 

wardgenili braldebis simZimisa. aseTi midgoma 

calsaxad warmoadgens evropuli standartebis 

darRvevas;

miuxedavad dakisrebuli valdebulebisa, wi-2. 

naswari patimrobis Sefardebisas erovnuli 

sasamarTloebi, rogorc wesi, ar ixilaven da ar 

iReben mxedvelobaSi konkretuli saqmis indi-

vidualur garemoebebs - ra safuZveli arsebobs, 

rom arsebobdes eWvi braldebulis mimalvasTan 

dakavSirebiT, ra faqtebi miuTiTeben, rom bral-

debuli SesaZloa Caerios marTlmsajulebis je-
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rovnad ganxorcielebaSi, zemoqmedeba moaxdinos 

mowmeebze an gaanadguros mtkicebulebebi, ris 

safuZvelze SeiZleba vivaraudoT, rom man Sei-

Zleba Caidinos danaSaulis recidivi Tavisufle-

baSi yofnis dros an ratom dairRveva sazogadoe-

brivi wesrigi braldebulis TavisuflebaSi yof-

niT winaswari da sasamarTlo gamoZiebis etapze 

- rasac gadamwyveti mniSvneloba aqvs pirisaTvis 

patimrobis Sefardebis gadawyvetilebis miRebis 

dros;

araswori praqtikis Sesabamisad, patimrobasTan 3. 

dakavSirebuli pirveladi gadawyvetilebis 

miRebis an patimrobis gagrZelebisas (winaswari 

gamoZiebis Tu sasamarTlo warmoebis etapze) 

mosmarTleebi iyeneben patimrobis Sefarde-

basTan dakavSirebul e.w. winaswar SemuSavebul 

formebsa da wesebs, romlebSic rogorc wesi, 

icvleba mxolod braldebulis saxeli, gvari da 

gadawyvetilebis gamotanis TariRi, xolo winas-

wari patimrobis SefardebasTan dakavSirebuli 

zogadi da abstraqtuli terminebiT dasabuTeba, 

meordeba mravaljeradad sxvadasxva saqmeebze;

saqarTveloSi moqmedebs winaswari patimrobis 4. 

brZanebebis gacemis e.w. koleqtiuri praqtika, 

rodesac mosamarTle, kanoniT dadgenili wese-

bis miuxedavad, ar ixilavs TiToeuli bralde-

bulis pirovnebis da individualuri garemoebe-

bis sakiTxs. amgvari praqtika, erTmniSvnelovnad 

miuRebelia strasburgis sasamarTlosaTvis, da 

Sesabamisad warmoadgens evropuli standarteb-

is darRvevas;

sasamarTloebi ufardeben ra braldebul pirs 5. 

winaswar patimrobas, umeteswilad, ar msjeloben 
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iZulebis alternatiuli RonisZiebebis Sesaxeb,  

rac TavisTavad aseve warmoadgens evropuli 

standartebis darRvevas. 

iseTi alternatiuli iZulebis RonisZiebebis 6. 

gamoyenebisas, rogoric aris girao, ugulvebe-

lyofilia giraos gamo angariSebis kriteriume-

bi. arc sisxlis samarTlis saproceso kodeqsi 

da misi 168-emuxli, arc erTgvarovani praqti-

kis CamoyalibebasTan dakavSirebiT magistranti 

mosamarTleebisaTvis gamocemuli rekomendacie-

bi, sisxlis samarTlis procesis ZiriTad sakiTx-

ebze ar iZleva amomwurav informacias giraos 

gamoangariSebis wesTan dakavSirebiT. Sesabamis-

ad, giraos gamoangariSeba mTlianad sagamoZiebo 

organos, anu prokuroris (sisxlis samarTlis 

saproceso kodeqsis 168-e muxlis me-2 nawili) 

piradi, subieqturi SexedulebiT xorcieldeba. 

amgvari midgoma, aseve warmoadgens evropuli 

standartebis darRvevas.
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sazedamxedvelo organoebis Sefasebebi da 
rekomendaciebi saqarTveloSi patimrobis 

Sefardebis tendenciebis Sesaxeb

evropis sabWos ministrTa komiteti

Tavisuflebisa da xelSeuxeblobis uflebis efeq-

tian uzrunvelyofas, saerTaSoriso standartebis Se-

sabamisad mkacrad meTvalyureoben adamianis uflebaTa 

sferoSi moqmedi saerTaSoriso sazedamxedvelo orga-

noebi.erT erTi aseTi organoa evropis sabWos ministrTa 

komiteti, romelic regularulad aqveynebs rekomenda-

ciebs evropis sabWos wevri saxelmwifoebis mier kanon-

mdeblobis an/da sasamarTlo praqtikis srulyofisaT-

vis. msgavsi RonisZiebebi saxelmwifoebTan mimarTebaSi 

maSin gamoiyeneba, rodesac maTi kanonmdebloba da praq-

tika winaaRmdegobaSi modis Tavisuflebis da xelSeux-

eblobis uflebis saerTaSoriso standartebTan. bolo 

wlebSi, sakanonmdeblo Tu praqtikuli xasiaTis xarve-

zebis gamo, msgavsi rekomendaciebi mravaljer gaica 

saqarTvelos mimarTac.1

saerTaSoriso sazedamxedvelo organoebis, iseve 

rogorc saqarTvelos saxalxo damcvelisa da ufle-

badamcveli ara-samTavrobo organizaciebis mier 

gamoTqmuli SeniSvnebi da pretenziebi SesaZlebelia 

ramdenime konkretul debulebad Camoyalibdes. ker-

Zod, SeniSvnebi ZiriTadad ukavSirdeba: 

1. evropis sabWos ministrTa komitetis rekomendacia wevr saxelm-

wifoebs winaswari patimrobis gamoyenebasTan, winaswari patimrobis 

pirobebsa da Zaladobis sawinaaRmdego garantiebis Sesaxeb (miRebu-

lia 2006 wlis 27 seqtembers)
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1)  Tavisuflebis da xelSeuxeblobis uflebis Sez-

Rudvas winaswari gamoZiebis etapze; 

2)  sasamarTlo organoebis mier Tavisuflebis 

SezRudvasTan dakavSirebuli gadawyvetilebe-

bis arajerovan dasabuTebas;

3) alternatiuli RonisZiebebis gamoyenebis ug-

ulvebelyofas;

4)  ualternativo patimrobis SefardebiT gamo-

wve  ul Tanmdev problemebs, rogoric aris 

sasjelaRsrulebiTi dawesebulebebis gadavse-

ba, gadatvirTul saknebSi arsebuli pirobebi da 

sxva.

wamebis sawinaaRmdego saerTaSoriso 
institutebi

Tavisuflebisa da xelSeuxeblobis uflebis saer-

TaSorisod aRiarebuli standartebisa da normebis ig-

norireba konvenciebiT daculi mravali sxva debulebis 

darRvevis safuZveli xdeba. aseT SemTxvevaSi yvelaze 

maRali riskis jgufi sasjelaRsrulebis dawesebule-

bebSi moTavsebuli adamianebi arian da Sesabamisad, iq 

arsebuli mdgomareoba. magaliTad, wamebis sawinaaRm-

dego evropuli komitetis SefasebiT mdgomareoba ga-

datvirTul cixeebSi xSirad utoldeba araadamianur 

mopyrobas2. 2005 wels saqarTvelos Sesaxeb moxsenebaSi 

gaeros specialuri momxsenebeli wamebis, araadami-

anuri da Rirsebis Semlaxveli mopyrobis sakiTxebSi 

b-ni manfred novaki, sasjelaRsrulebis sistemis prob-

lemebis mizezad swored sisxlis samarTlis marTlmsa-

julebaSi arsebul naklovanebebs miiCnevs da pirdapir 

2.   ix. wamebis sawinaaRmdego evropuli komitetis 2007 wlis 25 

oqtombris moxseneba
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saubrobs Tavisuflebisa da xelSeuxeblobis uflebis 

sistematiur ugulvebelyofaze.kerZod, moxsenebaSi 

vkiTxulobT:

`specialur momxsenebels miaCnia, rom sasjelaR-

srulebiT dawesebulebebSi arsebul pirobebs 

auaresebs sisxlis samarTlis marTlmsajulebis 

sferoSi arsebuli struqturuli da praqtikuli 

problemebi. kerZod, miuxedavad kanonmdebloba-

Si arsebuli debulebebisa, romlebic adgenen 

iZulebis alternatiul RonisZiebebs, [...] mosa-

marTleebi absoluturad umravles SemTxvevaSi 

eTanxmebian gamoZiebis moTxovnas da braldebul 

pirebs ufardeben winaswar patimrobas, miuxeda-

vad damnaSavis pirovnebisa da Cadenili danaSau-

lis simZimisa~3. 

igive tendencia warmoaCina wamebis sawinaaRmdego 

evropulma komitetma 2007 wlis 25 noembris saqarT-

velosTan dakavSirebul moxsenebaSi, kerZod: 

`wamebis sawinaaRmdego komiteti mouwodebs 

saqarTvelos xelisuflebas, raTa maT yvelaferi 

iRonon didi xnis ganmavlobaSi arsebuli prob-

lemis mosagvareblad [...] kerZod, xelisuflebis 

organoebma yvela Rone unda ixmaron, raTa wi-

naswari patimrobis Sefardeba moxdes mxolod 

mkacrad aucilebel SemTxvevebSi da am mxriv, 

saqarTvelos xelisuflebam unda ixelmZRvanelos 

evropis sabWos ministrTa komitetis mier miRebu-

li rekomendaciiT (#2006/13), romelic exeba winas-

wari patimrobis Sefardebas, patimrobis pirobebs 

3. gaeros specialuri momxsenebeli wamebis, araadamianuri da 

Rirsebis Semlaxveli mopyrobis sakiTxebSi b-ni manfred novakis 

moxseneba gaeros adamianis uflebaTa sabWosadmi (2005 wlis 23 se-

qtemberi dokumenti # E/CN.4/2006/6/Add.3 punqti 51)
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da patimrobis Sefardebis dros TviTnebobisagan 

dacvis garantiebs~4. 

saerTaSoriso organizaciebis msgavsad winaswari 

patimrobis Sefardebis procesSi xarvezebs warmoaCens 

saqarTvelos saxalxo damcveli.es ukanaskneli war-

moadgens konstituciur instituts, romelic saqarT-

velos mTel teritoriaze zedamxedvelobas uwevs ada-

mianis uflebaTa dacvas. saxalxo damcvelis angariSSi 

vkiTxulobT:

`saxalxo damcvels mizanSewonilad miaCnia, rom 

sasamarTloebma naklebad mZime danaSaulebze 

maqsimalurad SezRudon aRmkveT RonisZiebad pa-

timrobis Sefardeba~5. 

analogiuri rekomendaciebiTa da SeniSvnebiT, 

agreTve konkretuli samarTlebrivi normebis cvli-

lelebisa da damatebebis iniciativebiT mudmivad gamo-

diodnen qarTuli da saerTaSoriso uflebadacviTi 

ara-samTavrobo organizaciebi. 

evropis adamianis uflebaTa sasamarTlo

saqarTveloSi bolo wlebis manZilze damkvi-

drebuli patimrobis ualternativobis praqtikis Ses-

axeb ramdenjerme imsjela evropis adamianis uflebaTa 

sasamarTlom. strasburgis pozicia calsaxaa, da Tav-

isuflebisa da xelSuxeblobis uflebis absolutur-

obas kidev erTxel adasturebs.amasTanave, igi gansa-

kuTrebiTakritikebssaqarTvelos sasamarTloebis mier 

4. wamebis sawinaaRmdego evropuli komitetis moxseneba saqarT-

velosTan dakavSirebiT, 2007 weli, punqti 44 (CPT/Inf (2007) 42)
5. saxalxo damcvelis 2007 wlis me-2 naxevris moxseneba gv.139
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winaswari patimrobis Sefardebis ualternativo xasi-

aTs, maSin rodesac gamoZieba iTxovs winaswari patimro-

bis Sefardebas. amasTanave, evropuli sasamarTlo xaz-

gasmiT mianiSnebs im ZiriTad mizezebze, ramac qveyanaSi 

ara-swori da saerTaSoriso standartebis sawinaaRm-

dego praqtikis damkvidreba gamoiwvia. 

saqmeSi giorgi nikolaiSvilis saqarTvelos wi-

naaRmdeg evropulma sasamarTlom ganacxada: 

`evropuli sasamarTlo gansakuTrebul wuxils 

gamoTqvams saqarTvelos erovnuli sasamarT-

los mier winaswari patimrobis SefardebasTan 

dakavSirebiT [...] miRebul gadawyvetilebasTan 

dakavSirebiT, romelic miRebul iqna winaswar Se-

muSavebuli standartuli formis brZanebiT. imis 

magivrad, rom erovnul sasamarTlos ganexor-

cielebina Tavisi movaleoba da moeZia myari argu-

mentacia winaswari patimrobis gasamarTleblad, 

sasamarTlo daeyrdno da Semoifargla patim-

robasTan dakavSirebuli gadawyvetilebis winas-

war SemuSavebul da winaswar dabeWdil zogad ni-

muSSi Cawerili abstraqtuli debulebebiT. xsen-

ebuli praqtika pirdapir uTiTebs xelisuflebis 

erovnuli organoebis mier sakiTxis ganxilvis 

`Sesabamisi gulmodginebis~ ar arsebobaze, rac 

winaaRmdegobaSi modis evropuli konvenciis me-5 

muxlis me-3 punqtis suliskveTebasTan~6. 

analogiur debulebebs vxvdebiT aseve saqmeSi 

facuria saqarTvelos winaaRmdeg:

`evropuli sasamarTlo gansakuTrebul SeSfo-

Tebas gamoTqvams im meTodTan dakavSirebiT,  

6  nikolaiSvili saqarTvelos winaaRmdeg 2009 wlis 13 ianvris 

ganCineba ganacxadi #37048/04 (GIORGI NIKOLAISHVILI v. GEORGIA Ap-
plication no. 37048/04)punqti 73
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romlis gamoyenebiTac [saqarTvelos erovnul-

ma] sasamarTlom ixelmZRvanela maSin, rodesac 

samarTalSi micemisas [...] ganmcxadebels gaugr-

Zela winaswari patimroba. imis magivrad, rom 

sakiTxis ganxilvisas `Sesabamis gulmodgine-

baze~ ufro maRali standarti gamoeyenebina  [...] 

erovnulma sasamarTlom gamosca standartul 

nimuSze dafuZnebuli gadawyvetileba. imis 

magivrad, rom moeZia myari argumentacia gan-

grZobadi winaswari patimrobis gasamarTle-

blad,  erovnuli sasamarTlo daeyrdno pa-

timrobasTan dakavSirebuli gadawyvetilebis 

winaswar SemuSavebul da winaswar dabeWdil 

zogad nimuSSi Caweril abstraqtul debule-

bebs. aRniSnuli saxiT patimrobasTan dakav-

SirebiT miRebul gadawyvetilebas evropuli 

sasamarTlo miiCnevs ganmcxadeblisaTvis ev-

ropuli konvenciis me-5 muxlis me-3 punqtiT 

uzrunvelyofili uflebis gansakuTrebiT se-

riozul darRvevad”7.

winaswari patimrobis Sefardebis pirobebi da 
gamomricxavi garemoebebi saerTaSoriso 

normebis Sesabamisad

universaluridaevropulistandartebisSesabam-

isadpirswinaswaripatimrobaSeiZlebaSeefardosmxol

odimSemTxvevaSi,Tukisaxezea winaswari patimrobis Se-

fardebis oTxiZiriTadikriteriumiserToblioba:

arsebobs gonivruli eWvi, rom pirma Caidina da-a) 

naSauli;

7. facuria saqarTvelos winaaRmdeg 2007 wlis 6 noembris ganCine-

ba (PATSURIA v. GEORGIA Application N 30779/04) punqti 73
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saxezea mniSvnelovani mtkicebulebebi, rom-b) 

lebic amyareben varauds, rom piri 

1)  miimaleba; 

2)  Caidens seriozul danaSauls; 

3)  Caereva marTlmsajulebis ganxorcielebaSi; 

4)  seriozul safrTxes Seuqmnis sazogadoebriv 

wesrigs;

g)  ar arsebobs sxva saxis iZulebis alternatiuli 

RonisZiebis gamoyenebis SesaZlebloba;

d) xsenebuli RonisZieba warmoadgens sisxlis sa-

marTlis marTlmsajulebis procesis nawils8.

qvemoT ganxilulia ZiriTadi argumentebi, rac 

strasburgis sasamarTlos mier gamoiyeneba winaswari 

patimrobis saqmeebis ganxilvis dros, gonivruli eWvi-

sa da patimrobis brZanebis gacemis aucileblobisaTvis 

mniSvnelovani mtkicebulebebis nawilSi. 

a) gonivruli eWvi

sakuTar gadawyvetilebebSi adamianis uflebaTa 

evropulma sasamarTlom mravaljer ganacxada, rom 

piris kanonieri dakavebisa da misTvis winaswari patim-

robis SefardebisaTvis aucilebel pirobas (condition 
sine qua non) warmoadgens dakavebuli piris mier dana-

Saulis Cadenis gonivruli eWvis arseboba. 

gonivrulma eWvma mxolod pirvel etapze SeiZleba 

gaamarTlos piris dakaveba. garkveuli drois gasvlis 

Semdgom (sxdasxva qveynebSi es vada gansxvavebulia) mx-

8. evropis sabWos ministrTa komitetis mier miRebuli rekomen-

daciiT (#2006/13), romelic exeba winaswari patimrobis Sefardebas, 

patimrobis pirobebs da patimrobis Sefardebis dros TviTnebobis-

agan dacvis garantiebs
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olod gonivruli eWvi aRar SeiZleba iyos sakmarisi 

piris gangrZobad winaswar patimrobaSi dasatoveblad. 

imisaTvis, raTa gamarTlebul iqnes gangrZobadi winas-

wari patimroba, erovnulma sasamarTloebma unda daadg-

inon sxva garemoebebis arseboba, romlebic gaamarTle-

ben pirisaTvis Tavisuflebis SezRudvas.erovnulma 

sasamarTloebma mxedvelobaSi unda iqonion yovelTvis, 

rom winaswari gamoZiebis etapze braldebuli sarge-

blobs udanaSaulobis prezumpciiT da Sesabamisad, mx-

olod gamonaklis garemoebebSi, da gansakuTrebuli, 

kanoniT zustad gansazRvruli, aucileblobisas, rode-

sac sxva alternatiuli iZulebis RonisZiebebi ver uz-

runvelyofs piris gamocxadebas arsebiT samarTalwar-

moebaze an gamoZiebasTan TanamSromlobas, SeiZleba 

iyos gamarTlebuli pirisaTvis winaswari patimrobis 

Sefardeba9. 

evropis sasamarTlom daadgina, rom gonivruli 

eWvi SeiZleba gaqarwyldes Tavisuflebis aRkveTis mo-

mentidan Zalian mcire xanSi, an nebismier dros, vinaid-

an, SesaZlebelia, naTeli gaxdes, rom danaSauls, rom-

lis gamoc pirs aRukveTes Tavisufleba, saerTod ar 

hqonia adgili, an es ukanaskneli, SeZlebs danaSaulSi 

mis monawileobaze eWvis gaqarwylebas.

evropis sasamarTlom sakuTar gadawyvetilebebSi 

araerTxel daadgina, rom eWvis arseboba Zalian mniS-

vnelovani, magram ara sakmarisi faqtoria garkveuli 

drois gasvlis Semdgom patimrobis vadis gagrZelebi-

saTvis.10 xsenebuli gamomdinareobs iqidan, rom me-5(3) 

9. Case of BORDIKOV v. RUSSIA(Application no. 921/03) JUDGMENT 8 Octo-
ber 2009 punqti 88

10. Stögmuller v. Austria, 1969 wlis 10 noemberi, Clooth v. Belgium, 1991 

wlis 12 dekemberi, Contrada v. Italy, 1998 wlis 24 agvisto, Jėčius v. Lithu-
ania (romelSic ganmxilveli erovnuli sasamarTlos mier dadgenil 

iqna, rom eWvi ar iyo dasabuTebuli) da Barfuss v. the Czech Republic, 2000 

wlis 1 agvisto



19 winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaTa samarTlis analizi

muxlSi naTlad aris mocemuli ufleba gaTavisufleba-

ze sasamarTlo ganxilvis periodSi, risi gverdis avlac 

SesaZlebeli xdeba mxolod maSin, rodesac damatebiT 

warmodgenilia erTi an ramdenime Sesabamisi safuZveli 

Tavisuflebis aRkveTis vadis gagrZelebisaTvis, miuxe-

davad Tavisuflebis prezumfciisa. 

sasamarTlo kidev erT, mniSvnelovan da gasaTval-

iswinebel garemoebaze miuTiTebs. bunebrivia, sasamarT-

lo aRiarebs iseT SesaZleblobas, rodesac SeiZleba 

Tavisuflebis aRkveTis vadis gagrZelebis safuZvlebi 

Tavdapirvelad gamarTlebuli iyos, Tumca iqve casa-

xad acxadebs, rom garkveuli drois gasvlis Semdeg igi 

SesaZlebelia aRar aRmoCndes iseTive aucilebeli da, 

Sesabamisad, ganmcxadeblis gaTavisuflebac ganxilul 

unda iqnesA keTilgonivrulobis farglebSi. amasTan, iq, 

sadac aseTi safuZveli ar an aRar arsebobs – iqneba es 

Tavdapirvel etapze Tu mogvianebiT – magram kvlav rCe-

ba gonivruli eWvi danaSaulis CadenasTan dakavSire-

biT, Sesabamisi piri gaTavisuflebul unda iqnes girao-

Ti. ar aris gamoricxuli, rom gaTavisuflebuli piris 

sasamarTlos winaSe wardgenis mizniT saWiro gaxdes 

damatebiTi garantiebis mopoveba. TumcaRa, Tu kvlavac 

SesaZlebelia konkretuli piris mimarT damtkicdes 

Tavisuflebis aRkveTis vadis gagrZelebis gamamarTle-

beli safuZvlebi, maSinac arsebobs imis aucilebloba, 

rom aRniSnuli piri gonivrul vadaSi wardges sasamarT-

los winaSe, romelic aucileblad daadgens zRvars Tav-

isuflebis aRkveTis mTliani periodisaTvis.

b) patimrobis brZanebis gacemis dasabuTeba 

da Sesabamisi mtkicebulebebis Sefaseba

strasburgis sasamarTlo gansakuTrebul yura-

dRebas uTmobs imis ganxilvas Tu ramdenad jerovnad 
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moxdayvela im garemoebis ganxilva, Sefaseba da Sesa-

bamis sasamarTlo brZanebaSi asaxva11, romelic SeiZleba 

miuTiTebdes winaswari patimrobis Sefardebis an sxva 

alternatiuli iZulebis RonisZiebis sasargeblod12.

umetes SemTxvevebSi erovnuli sasamarTloebi wi-

naswari patimrobis Sefardebas amarTleben bralde-

bulis mimalvis an mis mier marTlmsajulebis jerovnad 

ganxorcielebaSi ukanonod Carevis safrTxis arsebo-

biT. Tumca strasburgis sasamarTlom xazgasmiT aRniS-

na, rom iseT SemTxvevaSi, rodesac adgili aqvs bralde-

bulisaTvis winaswari patimrobis Sefardebas, patim-

robis gamyarebis safuZvlebis formaluri moxsenieba 

aramc da aramc ar aris sakmarisi13. xelisuflebis or-

ganoebs, upirvelesad sasamarTloebs akisriaT valdeb-

uleba daadginon da warmoaCinon konkretuli faqtebi, 

romlebic logikurad gaamarTleben,daasabuTeben da 

gaamyareben sasamarTlo brZanebaSi moxseniebul sa-

frTxes, romelic Tavis mxriv amarTlebs pirisaTvis wi-

naswari patimrobis Sefardebas14. 

Sesabamisad, rodesac erovnuli sasamarTloebi 

braldebuls winaswar patimrobas ufardeben im motiv-

iT, rom arsebobs misi mimalvis an mis mier marTlmsa-

julebis jerovnad ganxorcielebaSi Carevis safrTxe, 

xelisuflebis organoebma, pirvel rigSi ki mosa-

marTleebma unda daasabuTon Tu ra faqtebze dayrdno-

11. Case of MUSUC v. MOLDOVA, no. 42440/06, § 45, 6 November 2007
12. Case of LABITA v. ITALY [GC], no. 26772/95, §§ 152 and 153, ECHR 2000-

IV. strasburgis sasamarTlo gansakuTrebul yuradRebas uTmobs 

xolme im sakiTxis ganxilvas Tu ramdenad gamoiCines erovnulma 

sasamarTloebma gansakuTrebuli gulmodgineba winaswari patimro-

bis Sefardebis sakiTxis ganxilvisas

13. Case of GULTYAYEVA v. RUSSIA (Application no. 67413/01) JUDGMENT 1 
April 2010 punqti 187

14. Case of BORDIKOV v. RUSSIA (Application no. 921/03) JUDGMENT 8 Oc-
tober 2009, para. 88
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biT Seeqmna mosamarTles amgvari Sinagani rwmena, ratom 

miiCnia mosamarTlem rom piri miemaleba gamoZiebas an 

Caereva mis jerovnad ganxorcielebaSi. 

winaswari patimrobis Sefardebis brZanebis das-

abuTebis mtkicebis tvirTi xelisuflebis organoebs 

awevT da arcerT SemTxvevaSi ar SeiZleba misi bral-

debulze gadatana15. erovnulma sasamarTloebma unda 

ganixilon yvela faqti, romelic adasturebs winaswari 

patimrobis Sefardebis sazogadoebriv aucileblobas, 

gaiTvaliswinon mocemul etapze piris udanaSaulobis 

prezumpcia da TavianT brZanebebSi naTlad Camoayali-

bon mizezebi, Tu ratom aris aucilebeli ualterna-

tivod winaswari patimrobis Sefardeba, ratom ar Seu-

ZliaT sxva naklebadmZime iZulebis RonisZiebebs migvi-

yvanos igive Sedegebamde.

evropis adamianis uflebaTa sasamarTlo kidev 

erT damatebiT pirobas adgens. kerZod, sasamarTlo miu-

TiTebs, rom yvela mtkicebuleba da safuZveli iZuleb-

is RonisZiebis saxiT patimrobis gamoyenebis Sesaxeb xe-

lisuflebis organoebma da erovnulma sasamarTloebma 

SidasamarTalwarmoebis etapzeve unda gamoiyenon da 

ara mxolod, strasburgis sasamarTloSi mimdinare sa-

marTalwarmoebis dros ganaxorcielon xsenebuli val-

debulebebi. aseTi midgoma erTmniSvnelovnad iqna da-

dasturebuli strasburgis sasamarTlos mraval saqme-

Si16.

saqmeSi BAKHMUTSKIY v. RUSSIA, Astrasburgis sasa-

marTlom ar gaiziara ruseTis federaciis mTavro-

bis argumenti imasTan dakavSirebiT, rom ganmcxadeb-

lisaTvis winaswari patimrobis Sefardebisas erovnul-

15. Case of ILIJKOV v. BULGARIA, no. 33977/96, §§ 84-85, 26 July 2001, Case 
of ROKHLINA v. RUSSIA, no. 54071/00, § 67, 7 April 2005

16. Case of BAKHMUTSKIY v. RUSSIA (Application no. 36932/02) JUDGMENT 
25 June 2009, POLONSKYI v. RUSSIA (Application no. 30033/05) 
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ma sasamarTloebma mxedvelobaSi miiRes misi mimalvis 

safrTxe da gamoZiebisaTvis xelis SeSlis SesaZleblo-

ba. strasburgis sasamarTlom ganacxada, rom mxolod 

strasburgSi mimdinare samarTalwarmoebis etapze 

iqna xsenebuli mizezebi gamoyenebuli ruseTis mTav-

robis mier da erovnul sasamarTloebs TavianT gad-

awyvetilebebSi ar hqondaT moxseniebuli da jerovnad 

dasabuTebuli mimalvis da gamoZiebisaTvis xelis 

SeSlis safuZvlebi17. erovnuli sasamarTloebis mier 

gacemuli brZanebebis Sesabamisad ki winaswari patim-

robis erTaderT safuZvels warmoadgenda wayenebuli 

braldebisa da mosalodneli sasjelis simZime. 

analogiuri gadawyvetileba miiRo strasburgis 

sasamarTlom saqmeze POLONSKIY v. RUSSIA,A romelSic 

ruseTis mTavroba acxadebda, rom erovnulma sasamarT-

loebma ganmcxadeblisaTvis winaswari patimrobis Se-

fardebisas aseve mxedvelobaSi miiRes ganmcxadeblis 

nasamarTloba da is faqti, rom mas ar gaaCnda mudmivi 

sacxovrebeli adgili. Tumca, strasburgis sasamarT-

lom ar gaiTvaliswina xsenebuli argumentacia, rad-

ganac erovnul sasamarTloebs arsad ar hqondaT nax-

senebi, da miTumetes dasabuTebuli, zemoT xsenebuli 

arcerTi safuZveli da winaswari patimrobis erTaderT 

safuZvlad miTiTebuli iyo wayenebuli braldebisa da 

mosalodneli sasjelis simZime18.

g) sxva saxis iZulebis RonisZiebebis gamoy-

enebis SeuZleblobis dasabuTeba

erovnuli sasamarTloebis mier winaswari patim-

robis Sefardebis kanonieriebis sakiTxis ganxilvisas 

strasburgis yovelTvis gansakuTrebul yuradRebas 

17. Case of BAKHMUTSKIY v. RUSSIA (Application no. 36932/02) JUDGMENT 
25 June 2009

18. Case of POLONSKYI v. RUSSIA (Application no. 30033/05)
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uTmobs im faqts, Tu ramdenad jerovnad iqna ganxiluli, 

gaanalizebuli da Sefasebuli alternatiuli iZulebis 

RonisZiebebis gamoyenebis sakiTxi konkretul saqmeSi19, 

da ramdenad damajerebelia argumentebi iZulebis al-

ternatiuri RonisZiebebis gamoyenebis SeuZleblobis 

Sesaxeb. 

evropuli sasamarTlos ganmartebiT konvenciis 

me-5 muxlis me-3 punqti xelisuflebis organoebs ak-

isrebs valdebulebas ganixilon iZulebis alternatiu-

li RonisZiebebis sakiTxi, raTa uzrunvelyofil iqnes 

piris gamocxadeba samarTalwarmoebis dros20. 

dRes arsebuli praqtikis Sesabamisad, Tamamad 

SegviZlia ganvacxadoT, rom imSemTxvevaSi, Tuki, konk-

retul saqmeze, winaswari gamoZiebis an sasamarTlo 

samarTalwarmoebis ganmavlobaSi erovnul sasamarT-

loebs ar aqvT namsjeli, SeiZleba Tu ara gamoyenebul 

iqnes iZulebis alternatiuli RonisZiebebi (girao, 

piradi Tavdeboba, saerTaSorisop asportis CamorT-

meva, da sxva), da jerovnad dasabuTebuli, Tu ratom ar 

SeuZlia iZulebis romelime alternatiul RonisZie-

bas uzrunvelyos saWiroebis SemTxvevaSi braldebu-

lis gamocxadeba gamoZiebis Tu sasamarTlos winaSe, 

xsenebuli ukve sakmarisia imisaTvis, rom strasburgis 

sasamarTlom daadginos me-5 muxlis me-3 punqtis dar-

Rveva21. 

unda gvaxsovdes, rom evropuli konvenciis me-5 

muxlis me-3 punqtis Tanaxmad prezumfcia yovelTvis 

moqmedebs Tavisuflebis sasargeblod. strasburgis 

sasamarTlos mier mravaljer iqna gacxadebuli da gan-

martebuli, rom 

19. Case of SULAOJA v. ESTONIA, no. 55939/00, § 64, 15 February 2005
20. Case of JABŁOŃSKI v. POLAND, no. 33492/96, § 83, 21 December 2000
21. Case of GULTYAYEVA v. RUSSIA (Application no. 67413/01) JUDGMENT 1 

April 2010 para 189
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`me-5 muxlis me-3 punqti ar aniWebs uflebas 

erovnul sasamarTloebs arCevani gaakeTon bral-

debulisaTvis winaswari patimrobis Sefardebasa 

da gamoZiebis ganmavlobaSi mis gaTavisufle-

bas Soris22. gamomdinare iqidan, rom adamiani 

msjavrdebamde yovelTvis sargeblobs udanaSau-

lobis prezumfciiT, piri romelic eWvmitanili/

braldebulia danaSaulis CadenaSi yovelTvis 

unda gaTavisufldes sasamarTlo warmoebis pe-

riodSi, garda im SemTxvevebisa, rodesac xelisu-

flebis organoebs da pirvel rigSi erovnul sasa-

marTloebs SeuZliaT warmoadginon `Sesabamisi 

da sakmarisi~ mizezebi da mtkicebulebebi, gangr-

Zobadi winaswari patimrobis gasamarTleblad23. 

winaswari patimrobis nebismieri periodi, rac ar 

unda mcire droiT grZeldebodes igi, damajere-

blad unda iyos dasabuTebuli da warmodgenili 

xelisuflebis organoebis mier”24.

miuxedavad strasburgis sasamarTlos kategori-

uli moTxovnisa da misi gadawyvetilebebis, konvenci-

is monawile saxelmwifoebisaTvis savaldebulobisa, 

saqarTvelos sasamarTlo praqtika aRniSnul valde-

bulebebs praqtikulad arasodes iTvaliswinebs, da 

winaswar patimrobas yovelgvari, evropuli sasamarT-

losaTvis damakmayofilebeli raime mtkicebulebebis 

gareSe iyenebs. 

22. Case of BORDIKOV v. RUSSIA (Application no. 921/03) JUDGMENT 8 Oc-
tober 2009

23. Case of McKAY v. THE UNITED KINGDOM (Application no. 543/03) JUDG-
MENT 3 October 2006 para 41; Case of CASTRAVET v. MOLDOVA, no. 23393/05, 
§§ 30 and 32, 13 March 2007

24. ibidem. gansakuTrebulad sayuradReboa Case of BELCHEV v. BUL-
GARIA, no. 39270/98, para 82, 8 April 2004
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d) winaswari patimrobis xangrZlivoba

konvenciis me-5(3) muxli moiTxovs, rom Tavisuf-

lebis aRkveTa sasamarTlos gadawyvetilebamde ar 

gadacdes gonivrul vadas. evropis sasamarTlom 

araerTxel daadgina, rom

`patimrobis vadis gagrZeleba SeiZleba gamarTle-

buli iyos mxolod maSin, Tu arsebobs aSkara mi-

TiTeba realur sazogadoebriv interesebze, rom-

lebic gadawonis Tavisuflebis uflebas, miuxeda-

vad udanaSaulobis prezumpciisa~.25

ufrometic, evropis sasamarTlom aRniSna, rom 

gonivruli eWvis simtkice dakavebuli piris mier dana-

Saulis Cadenis Taobaze patimrobis vadis gagrZelebis 

kanonierebis sinequanon pirobaa, rac garkveuli drois 

gasvlis Semdeg aRar aris sakmarisi. amis Semdgom ev-

ropis sasamarTlom unda daadginos, sasamarTlo xe-

lisuflebis mier miTiTebuli sxva safuZvlebi kvlavac 

amarTlebs Tu ara Tavisuflebis aRkveTas. rodesac 

amgvari safuZvlebi arsebobs da isini `saqmesTan dakav-

Sirebuli da sakmarisia~, evropis sasamarTlo gadadis 

meore safexurze, romelic gulisxmobs imis dadgenas, 

kompetenturma organoebma gamoiCines Tu ara “gansa-

kuTrebuli gulisxmiereba” samarTalwarmoebisdros.26

me-5 muxlis me-3 punqtis Sesabamisad patimrobis 

periodi, romelsac ganixilavs evropis sasamarTlo, 

iwyeba dakavebis momentidan da grZeldeba piris ga-

Tavisuflebamde. Tu piri ar iqneba gaTavisuflebuli 

sasamarTlo procesis dros, gansaxilveli periodi 

damTavrdeba maSin, rodesac pirveli instanciis sasa-

marTlo miiRebs gadawyvetilebas (gamamarTlebels an 

gamamtyunebels). patimrobis periodi, romelic mosdevs 

25. ix. agreTve: PUNZELT v. THE CZECH REPUBLIC
26. Case of W v. SWITZERLAND, Case of ASSENOV v. BULGARIA da Case of 

PUNZELT v. THE CZECH REPUBLIC
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pirveli instanciis sasamarTlos msjavrdebas _ magal-

iTad, saapelacio samarTalwarmoebisas _ ar Sedis me-5 

muxlis me-3 punqtis ganxilvis sferoSi. rogorc evropis 

sasamarTlom daadgina, me-5 (3) muxli wyvets moqmedebas 

patimrobasTan mimarTebaSi, romelic moyveba pirveli 

instanciis sasamarTlos msjavrdebas, dafuZnebuls me-

5(1)(a) muxlze.27 Tumca, Tu saapelacio sasamarTlo au-

qmebs pirveli instanciis sasamarTlos gadawyvetilebas 

da axali sasamarTlo ganxilva iniSneba, mxedvelobaSi 

unda iqnes miRebuli patimrobis periodi gauqmebul da 

axal gadawyvetilebas Soris.28 es ar niSnavs, rom sasje-

lis moxdis periodi pirveli instanciis sasamarTlos 

gadawyvetilebis gauqmebamde miCneul iqneba, rogorc 

winaswari patimroba me-5 (3) muxlis miznebisaTvis.29

`gonivrulobis~ gansazRvrisas evropis sasa-

marTlos arasodes gamouTqvams azri, rom arsebobs 

winaswari patimrobis maqsimaluri xangrZlivoba, rom-

lis gadacilebac ar SeiZleba. aseTi midgoma efuZneba 

TviTeuli saqmis konkretuli garemoebebis Sefasebis 

Teorias, da nebismieri ganzogadeba vadebTan mimarTe-

baSi unda Sefasdes, rogorc in abstracto midgoma, rasac 

gamoricxavs sasamarTlo.30Tumca, nebismieri periodi, 

27. Case of B. v. AUSTRIA, 1990 wlis 28 marti

28. Case of PUNZELT v. THE CZECH REPUBLIC
29. Case of I.A. v. FRANCE
30. ix. Case of STÖGMULLER v. AUSTRIA, Case of W v. SWITZERLAND, 

Case of WEMHOFF v. THE FEDERAL REPUBLIC OF GERMANY. SedarebiT 

naSromebSi miTiTebuli saSualo periodebis gaTvaliswineba metad 

mniSnvnelovania, rac Camoayaliba mosamarTle petitim Tavis gan-

sxvavebul azrSi saqmeSi W v. SWITZERLAND. or an sam Tveze naklebi 

periodi iyo gaTvaliswinebuli ZiriTad SemTxvevebSi, xolo erT 

welze naklebi _ ekonomokuri danaSaulisa da gakotrebis saqmee-

bisaTvis. aRniSnuli periodebi SeiZleba ar iyos misaRebi evropis 

sabWosaTvis, magram isini, SesaZloa, kvlav rCebodes amosaval wer-

tilad imis ganxilvisas, arsebobs Tu ara saqmeSi iseTi faqtorebi, 

rac arasakamaTod xdis winaswari patimrobis gacilebiT xangrZliv 

periods. ufro metic, ramdenadac me-5 (3) muxliT gaTvaliswinebuli 

gonivrulobis garantia gamoiyeneba mxolod TavisuflebaaRkeTil 
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rac unda mokle iyos, yovelTvis unda iyos dasabuTeb-

uli. evropis sasamarTlos praqtika adasturebs saqmis 

konkretuli garemoebebis mniSvnelobas. Tu mTel rig 

saqmeebSi periodebi, romlebic aRemateboda erT wels, 

miCneul iqna gadaWarbebulad,31aris saqmeebi sadac, pe-

riodebi oridan sam wlamde aRmoCnda misaRebi.32 Sexed-

ulebaTa Soris analogiuri sxvaoba SeiZleba aseve dan-

axul iqnes samidan oTx wlamde periodebs Soris.33

qveynis Sida kanonmdebloba, romelic iTval-

iswinebs winaswari patimrobis maqsimalur periods, 

TavisTavad ar qmnis problemebs konvenciis Sesabamiso-

basTan dakavSirebiT. TumcaRa, ueWvelad Secdoma iqne-

boda am niSniT xelmZRvaneloba, ramdenadac swored 

saqmis konkretuli garemoebebi gansazRvravs, aris Tu 

ara gadacilebuli gonivruli vada.

ufro xangrZlivi periodebi arasakamaTod iqna 

miCneuli im SemTxvevebSi, rodesac adgili hqonda saqmis 

sirTuliT gamowveul siZneleebs, rac gamomdinareob-

pirTa mimarT, mniSvnelovania imis mxedvelobaSi miReba, rom evro-

pis sasamarTlos miTiTebebi sisxlis samarTalwarmoebis xangr-

Zlivobis gonivrulobasTan dakavSirebiT me-6 (1) muxlis Tanaxmad 

_ romelic gamoiyeneba yvela saxis samarTalwarmoebaze _ ar unda 

iqnes miCneuli saxelmZRvanelod, Tu ra aris misaRebi, ramdenadac 

ganmcxadeblebi yovelTvis ar arian dapatimrebulni da, amdenad, 

SesaZlebelia, meti dro arsebobdes gaWianurebisaTvis. saqmeebSi: 

I.A. v. FRANCE da B. v. AUSTRIA, evropis sasamarTlom daadgina me-5 (3) 

muxlis da ara me-6 (1) muxlis darRveva 
31. ix. Case of JĖČIUS v. LITHUANIA (14 Tve da 26 dRe)

32. ix. Case of LETELLIER v. FRANCE (2 weli da 9 Tve); Case of PUNZELT 
v. THE CZECH REPUBLIC (2 weli da 6 Tve), Case of STÖGMULLER v. AUS-
TRIA (2 weli da 1 dRe), Case of KUDLA v. POLAND (ori weli, oTxi Tve 

da sami dRe)
33. aseTi periodi misaRebad CaiTvala saqmeSi W v. SWITZERLAND (4 

weli da 3 dRe), magram miCneul iqna sakamaTod saqmeebSi: CLOOTH v. 
BELGIUM (3 weli, 2 Tve da 4 dRe), MULLER v. FRANCE (3 weli, 11 Tve da 

27 dRe), ČESKZ v. THE CZECH REPUBLIC (3 weli, 3 Tve da 7 dRe), TRZASKA 
v. POLAND (3 weli da 6 Tve), BARFUSS v. THE CZECH REPUBLIC (3 weli, 5 

Tve da 19 dRe)
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da danaSaulis xasiaTidan34 da/an potenciuri eWvmita-

nilebis raodenobidan, an braldebuli piris qcevidan. 

TumcaRa, faqtorebs, romlebic saqmes gansakuTrebiT 

arTulebs, SeuZlia, mxolod maSin gaamarTlos Tav-

isuflebis aRkveTa, rodesac xelisuflebis Sesabamisi 

organoebi iCenen “gansakuTrebul gulisxmierebas” sa-

marTalwarmoebis procesSi.35praqtikis analizi adas-

turebs, rom me-5(3) muxlis bevri darRveva Sedegia umo-

qmedobis xangrZlivi periodisa, romelsac adgili hqon-

da sasamarTlo ganxilvamdesaqmis warmoebis periodSi,36 

an eqspertebis mizeziT gamowveuli gaWianurebis,37 

araadekvaturi pirobebis an samuSao praqtikis,38 Tana-

34. es gansakuTrebiT Seexeba TaRliTobasTan dakavSirebul dana-

Saulebs, magram aseve gamoiyeneba im danaSaulTa mimarT, romlebic 

aerTianebs dokumentaciis did moculobasa da mowmeTa did raode-

nobas. magaliTad, W v. SWITZERLAND, 1993 wlis 26 ianvari (farTomas-

Stabiani TaRliToba, romelic Seexeboda samoci kompaniis marTvas)

35. Tumca es moTxovna yvela SemTxvevas exeba, evropis sasamarT-

lom gansakuTrebuli mniSvneloba mianiWa saqmeSi ASSENOV v. BUL-
GARIA, 1998 wlis 28 oqtomberi, rodesac saqme Seexeboda arasrul-

wlovans)

36. Case of ASSENOV v. BULGARIA, romelSic erTi wlis manZilze re-

alurad hqonda adgili umoqmedobas; Case of PUNZELT v. THE CZECH 
REPUBLIC, romelSic saqmis ganmxilvelma sasamarTlom ar miiRo 

meore gadawyvetileba aTi Tvis ganmavlobaSi mas Semdeg, rac gauqm-

da pirveli gadawyvetileba; Case of BARFUSS v. THE CZECH REPUBLIC, 

romelSic ar iyo ganmartebuli _ garda imisa, rom saqme iyo rTu-

li _ winaswar patimrobaSi yofnasa da braldebas Soris TerTmeti 

Tvis periodi, iseve rogorc Semdegi rva Tvis gaWianureba Semdgomi 

gamoZiebis Taobaze gauqmebul gadawyvetilebasa da saqmis pirvel 

arsebiT mosmenas Soris

37. ZiriTadad dadgenil vadaSi moxsenebis warudgenloba; ix. Case 
of CLOOTH v. BELGIUM

38. ix. Case of ASSENOV v. BULGARIA, romelSic evropis sasamarTlom 

daadgina, rom arasaWiroebisamebr iyo dakarguli dro gamoZiebis 

arsebiTad SeCerebis Sedegad ganmcxadeblis mier gaTavisuflebis 

Taobaze yoveli saCivris Setanisas, radganac, miRebuli praqtikis 

Tanaxmad, xelisuflebis Sesabamis organoebs egzavnebodaT saqmis 

masalebis originalebi da ara aslebi
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mSromelTa sakadro sirTuleebis39an im problemebis 

gamo, romlebic moyveba mowmis dacvis aucileblobas.40

konvenciis me-5(3) muxlis darRveva iqneba dadgeni-

li im SemTxvevaSi, Tuerovnulma sasamarTloebma gaax-

angrZlives winaswari patimroba sasjelis simkacris 

argumentiT da arsebuli faqtebis sruli ignorirebiT. 

magaliTad, dakavebul pirs hyavs ojaxi, cxovrebis sta-

biluri wesi da garkveuli drois Semdeg SeTqmulebis an 

mimalvis mosalodnelma saSiSroebam azri dakarga. ase-

Ti SemTxvevis magaliTia saqme Ilijkov v. Bulgaria, romelSic 

ganmcxadebeli sami wlisa da oTxi Tvis ganmavlobaSi im-

yofeboda winaswar patimrobaSi.41

rTul saqmeebSi drois xangrZlivi periodebi 

CaiTvala arasakamaTod, rodesac evropis sasamarTlom 

miiCnia, rom gamomZieblebma mokvleva ganaxorcieles 

aucilebeli siswrafis moTxovnebis dacviT da, rom 

araviTar gaWianurebas adgili ar hqonia fuladi sax-

srebis, personalis Tu teqnikuri aRWurvilobis uk-

marisobis gamo.42 aseT SemTxvevebSi gansakuTrebuli 

mniSvneloba eniWeba im garemoebas, rom gansakuTrebul 

saqmeTa gansaxilvelad Seiqmnas specialuri ganyo-

fileba an damatebiTi resursebi iqnes moziduli; yove-

live amis miuxedavad, arsebiTi iqneba imis aRniSvna, rom 

samarTalwarmoebis mTeli xangrZlivoba kontrolis 

qveS iyos da yvela aucilebeli RonisZieba iqnes miRe-

buli mis dasaCqareblad. saqmis aseTi ganxilva da misi 

39. ix. Case of STÖGMULLER v. AUSTRIA, momzadebis adekvaturi do-

nis TvalsazrisiT; Case of Clooth v. Belgium da Case of MULLER v. FRANCE 

_ saqmeze pasuxismgebeli pirebis Secvla dawinaurebis, ganawilebis 

an pensiaze gasvlis Sedegad; Case of TRZASKA v. POLAND, romelSic sa-

marTalwarmoeba cxra Tvis ganmavlobaSi iyo sruliad SeCerebuli, 

rodesac momxsenebeli mosamarTlis avadmyofobis gamo Seicvala 

sasamarTlos Semadgenloba

40. ix. Case of CLOOTH v. BELGIUM
41. 2001 wlis 26 ivlisi

42. magaliTad, W v. SWITZERLAND
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daCqarebisaTvis xelSewyoba warmoadgens sasamarTlos 

gansakuTrebul pasuxismgeblobas gaTavisuflebis 

Taobaze saCivrebis ganxilvis procesSi.

evropis sasamarTlo ar miiCnevs, rom eWvmitani-

li valdebulia, iTanamSromlos gamoZiebasTan, magram 

uamisod misi saqcieliCaiTvleba gamoZiebis mTeli pro-

cesis Semaferxebel faqtorad. winaswari patimrobis 

gaxangrZliveba dauSvebelia `gamoZiebis inetersebidan 

gamomdinare~. xsenebuli sasamarTlom naTlad ganacx-

ada saqmeSi Clooth v. Belgium,43, romelSic xelisuflebis 

organoebma ganmcxadeblisaTvis winaswari patimro-

bis gaxangrZlivebis motivad mis mier Cvenebebis xSiri 

Secvla daasaxeles. strasburgis sasamarTlom uaryo 

xsenebuli safuZvliT winaswari patimrobis gaxangr-

Zlivebis marTlzomiereba.

winaswari patimrobis gaxangrZliveba aseve 

dauSve belia im safuZvliT, rom garkveuli droa 

saWiro gamoZiebisaTvis aucilebeli dokumentebis Tu 

saeqsperto daskvnis misaRebad44. saqmeSi Kulikowski v. Po-
landsasamarTlom gaumarTleblad CaTvala winaswari 

patimrobis gaxangrZliveba im motiviT, rom gamoZie-

bas esaWiroeboda eqspertis daskvna, romlis warmod-

genasac garkveuli dro sWirdeboda45.TanamSromlobis 

ararseboba, iseve rogorc raime realuri dabrkoleba, 

aseve iqneba gasaTvaliswinebeli imis Sefasebisas, aris 

Tu ara gadaWarbebuli winaswari patimrobis mTeli pe-

riodi.46 nebismier SemTxvevaSi ar SeiZleba SesaZlo 

43. Judgment of 12 December 1991, Series A no. 225, p. 16, § 44
44. Case of CAPUANO v. ITALY, 25 June 1987, § 32, Series A no. 119; Case of 

MUSIAŁ v. POLAND [GC], no. 24557/94, § 46, ECHR 1999-II
45. Case of KULIKOWSKI v. POLAND (Application no. 18353/03) JUDGMENT 

19 May 2009
46. ix. W v. SWITZERLAND, romelSic ganmcxadebelma ar misca Cve-

neba im pirebs, romlebic ikvlevdnen samoci kompaniis marTvasTan 

dakavSirebul TaRliTobas
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damabrkolebel saqcielze dayrdnoba, raTa gamarTle-

bul iqnes winaswari patimrobis xangrZlivoba, romelic 

ukve isedac aragonivrulia.47 saqmeSi Jablonski v. Poland48 

erovnulma sasamarTloebma gaaxangrZlives ganmcxade-

blis patimroba kanonmdeblobiT dadgenil (sami wlis) 

vadaze meti xniT, radganac man patimrobis vadis gagr-

Zelebamde Wrilobebi miayena sakuTar Tavs da, amgvar-

ad, xeli SeuSala sasamarTlo ganxilvis mimdinareobas. 

evropis sasamarTlom aRiara me-5 (3) muxlis darRveva 

da ganacxada, rom erovnulma sasamarTloebma _ rode-

sac miiRes gadawyvetileba sasamarTlo procesis jero-

vani ganxorcielebis uzrunvelsayofad ganmcxadeblis 

dapatimrebis Taobaze _ ar gaiTvaliswines raime al-

ternatiuli `aRkveTis RonisZieba~, magaliTad, girao 

an policiis zedamxedvelobis qveS yofna.49

e) patimrobis kanonierebis gasaCivreba

sasamarTlo zedamxedvelobasTan erTad, romel-

sac, me-5(3) muxlis Tanaxmad, unda axorcielebdnen pa-

timrobaze uflebamosili xelisuflebis organoebi, 

me-5(4) muxli uzrunvelyofs patimris uflebas, gaasa-

Civros patimrobis kanoniereba sasamarTlos winaSe, 

romelmac swrafad unda ganixilos da miiRos gadaw-

yvetileba gaTavisuflebis Sesaxeb, Tu patimroba ara-

kanonieria. 

konvenciis me-5(4) muxli moiTxovs, arsebobdes 

habeas corpus-is msgavsi saSualeba, romlis mixedviTac 

SesaZlebeli iqneba piris patimrobis kanonierebis gad-

asinjva. am debulebis valdebulebis ZiriTadi arsi ima-

Si mdgomareobs, rom zedamxedveloba unda xorcielde-

47. ix. Case of STÖGMULLER v. AUSTRIA
48. 2000 wlis 21 dekemberi

49. Case of KULIKOWSKI v. POLAND (Application no. 18353/03) JUDGMENT 
19 May 2009
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bodes sasamarTlos mier da moicavdes zepir ganxilvas, 

romlis drosac uzrunvelyofili iqneba samarTlebri-

vi daxmareba da mxareTa SejibrebiToba. es ukanaskneli 

aseve gulisxmobs, patimrobis kanonierebas farTo gage-

biT da swraf marTlmsajulebas.

konvenciis me-5(4) muxliT gaTvaliswinebuli val-

debuleba gamoiyeneba yovelTvis, patimrobis safuZv-

lis miuxedavad. xelisuflebam unda uzrunvelyos sasa-

marTlosaTvis mimarTvis saSualeba yvela, maT Soris, 

me-5(1) muxliT gaTvaliswinebul SemTxvevebSic.50

erovnuli sasamarTloebis mier patimrobis kanon-

ierebis gadasinjvasTan mimarTebaSi strasburgis sasa-

marTlom Semdegi umniSvnelovanesi principebi da moTx-

ovnebi Camoayaliba:

me-5(4) muxlis Tanaxmad dakavebul an patimroba-a) 

Si myof pirebs ufleba aqvT gadasinjul iqnes 

maTi patimrobis kanoniereba, rogorc arsebi-

Tad aseve procedurulad51. amasTanave, kanon-

mdeblobiT und ganmtkicdes rom, gadasinjvis 

Sedegad SesaZlebeli iyosbraldebulis gaTa-

visuflebasTan dakavSirebiT swrafi sasamarTlo 

gadawyvetilebis miReba, Tuki damtkicebul iqna, 

rom patimroba arakanonieria an gaumarTlebeli 

gaxda garkveuli drois Semdeg da movlenebidan 

gamomdinare52;

sasamarTlos mier patimrobis kanonierebis gad-b) 

asinjva unda uzrunvelyofdes, rom gadasinjvis 

ufleba ar iyos Teoriuli da iluziuri, aramed 

iyos praqtikuli da efeqtiani53;

50. TumcaRa, misi gamoyeneba me-5 (1) (f) da me-5 (1) (a) muxlebTan 

SezRudulia 

51. Brogan and Others v. the United Kingdom, 29 November 1988, § 65,
52. Case of BARANOWSKI v. POLAND, no. 28358/95], § 68 [ECHR 2000-III]
53. Case of ARTICO v. ITALY, 13 May 1980, § 33, Series A no. 37, and Case of 

SCHÖPS v. GERMANY, no. 25116/94, § 47, ECHR 2001-I
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gadasinjvis sasamarTlo saSualeba unda iyos na-g) 

Teli, xelmisawvdomi da efeqtiani54;

d) me-5(4) muxli ar avaldebulebs saxelmwifoebs 

Seqmnan sasamarTlo gadasinjvisaTvis meoradi 

safexuri (apelaciis ufleba). Tumca, saxelm-

wifoebma, romlebSic aseTi sistema moqmedebs, 

unda uzrunvelyon Sesabamisi patimrebisaTvis 

igive garantiebi apelaciisas, rogorc pirveli 

instanciis winaSe patimrobis SefardebasTan 

dakavSirebuli samarTalwarmoebis dros55.

 e)  ar aris aucilebeli me-5(4) muxlTan dakavSire-

bulisamarTalwarmoeba akmayofilebdes yvela im 

kriteriums, romelic moTxovnilia samarTliani 

sasamarTlos uflebiT (me-6 muxlis 1-li punqti)56. 

Tumca es aucileblad unda iyos sasamarTlo sa-

marTalwarmoeba da pirs unda uzrunvelyofdes 

im garantiebiT, romelTa gamoyenebiTac igi efeq-

tianad idavebs mis mimarT patimrobis Sefardeb-

is samarTlianobasTan dakavSirebiT57. imisaTvis, 

rom Sefasebul iqnes Tu ramdenad efeqtianad 

xorcieldeba gadasinjvis procedura gaTval-

iswinebuli unda iqnes konkretuli garemoebebi 

da samarTalwarmoebis xasiaTi58. nebismier SemTx-

vevaSi xsenebuli samarTalwarmoeba unda akmay-

ofilebdes samarTliani sasamarTlos ZiriTad 

moTxovnebs.59

54. Case of E. v. NORWAY, 29 August 1990, § 60, Series A no. 181-A, and Case 
of SAKIK AND OTHERS v. TURKEY, 26 November 1997, § 53, Reports of Judgments 
and Decisions 1997-VII

55. Case of TOTH v. AUSTRIA, 12 December 1991, § 84, Series A no. 224; see 
also Case of RUTTEN v. THE NETHERLANDS, no. 32605/96, § 53, 24 July 2001, and 
Case of LANZ v. AUSTRIA, no. 24430/94, § 42, 31 January 2002

56. Case of REINPRECHT v. AUSTRIA, no. 67175/01, § 39, ECHR 2005-XII
57. Case of D.N. v. SWITZERLAND [GC], no. 27154/95, § 41, ECHR 2001-III
58. Case of MEGYERI v. GERMANY, 12 May 1992, § 22, Series A no. 237-A
59. Case of LIETZOW v. GERMANY, no. 24479/94, § 44, ECHR 2001-I, and 

SCHÖPS case, cited above, § 44
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umniSvnelovanesi garantia, romelic gamomdin-v) 

areobs me-5 muxlis me-4 punqtidan aris efeqtiani 

sasamarTlo mosmena romlis meSveobiTac Sesa-

bamis pirs miecema saSualeba gaasaCivros Tavisi 

patimrobis marTlzomiereba. gadawyvetilebis 

miRebisas marTalia mosamarTle ar aris valdebu-

li am samarTalwarmoebis ganmavlobaSi wamoWril 

yvela sakiTxTan dakavSirebiT gasces amomwura-

vi pasuxi, magram xsenebul garantias saerTod 

azri ar eqneboda Tuki erovnul mosamarTles 

erovnul kanonmdeblobasa da praqtikaze dayrd-

nobiT eqneboda SesaZlebloba Seusabamod CaeT-

vala, an ar ganexila konkretuli faqtebi, rom-

lebsac patimrobaSi myofi piri mniSvnelovnad 

miiCnevs misi patimrobis sakiTxis gadawyvetasTan 

mimarTebaSi60.

me-5 muxlis me-4 punqti moiTxovs, rom aucile-z) 

blad gaimarTos zepirimosmena patimrobis kanon-

ierebis sakiTxis gadawyvetisas61. mosmena unda 

iyos SejibrebiTobis principze dafuZnebuli, 

moicavdes samarTlebriv warmomadgenlobas da 

Sesabamis SemTxvevebSi mowmeTa gamoZaxebis da 

dakiTxvis SesaZleblobas62.

samarTalwarmoeba unda uzrunvelyofdes mxare-T) 

Ta Soris, anu prokurorsa da patimars Soris ,Ta-

nasworobas63. erT-erT mniSvnelovan garantiad 

iTvleba sagamoZiebo masalebze xelmisawvdomoba, 

efeqtiani ufleba patimarma sadaod gaxados is 

argumentacia da faqtebi, romlis safuZvelzec 

60. Case of NIKOLOVA v. BULGARIA [GC], no. 31195/96, § 61, ECHR 1999-II
61. Case of KAMPANIS v. GREECE, 13 July 1995, § 47, Series A no. 318-B, and 

Case of WŁOCH v. POLAND, no. 27785/95, § 126, ECHR 2000-XI
62. Case of HUSSAIN AND SINGH v. THE UNITED KINGDOM, 21 February 

1996, § 60 and § 68 respectively, Reports 1996-I
63. NIKOLOVA case, cited above, § 58, and WŁOCH case, loc. cit.
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ufardeben winaswar patimrobas. xelisuflebis 

organoebis winaSe umniSvnelovanesi moTxovna 

aris is, rom patimrobis gadasinjvis proceduris 

Sesaxeb dacvis mxares ecnobos da gaaCndes Sesa-

Zlebloba waradginos komentarebi im argumenta-

ciasTan dakavSirebiT, romlis safuZvlzec mas 

ugrZeldeba winaswari patimroba64. gansakuTreb-

uli yuradReba am mxriv unda miqces saqarT-

velos winaaRmdeg 2010 wlis 27 maiss strasburgis 

sasamarTlos mier gamotanili gadawyvetileba 

saqmeze saRinaZe da sxvebi saqarTvelos wi-

naaRmdeg65, romelSic sasamarTlom ganacxada, 

rom `Sida kanonmdeblobiT da praqtikiT, proku-

rors upiratesoba gaaCnda saqmis ganmxilveli 

sasamarTlosaTvis, sabraldebo daskvnasTan er-

Tad, miemarTa SuamdgomlobebiT sasamarTlo sa-

marTalwarmoebis ganmavlobaSi patimrobis gagr-

ZelebasTan dakavSirebiT, romlebzec pirveli 

ganmcxadebeli ver idavebda verc zepirsityvi-

erad da verc werilobiT. Sesabamisad, 2006 wlis 

29 ivnisis sasamarTlo ganxilva moklebuli iyo 

SejibrebiTobas, da xsenebulis dros darRveuli 

iyo mxareTa Tanasworobis principi~. G

sasamarTlo samarTalwarmoebis etapze winaswari 

patimrobis gagrZelebisas, strasburgis sasamarTlom 

kategoriulad uaryo winaswari patimrobis gagrZele-

basTan dakavSirebuli stereotipuli gadawyvetilebe-

bi, miTumetes e.w. blankebis SemuSavebis praqtika. 

saqmeSi Case of Svipsta v. LatviasasamarTlom gansa-

kuTrebuli yuradReba gaamaxvila am faqtze da 131-e 

punqtSi aRniSna, rom kompiuterze amobeWdili da Sem-

64. LIETZOW Case, § 44, and SCHÖPS Case, § 44
65. CASE OF SAGHINADZE AND OTHERS v. GEORGIA ganacxadi 

#18768/05 
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dgom xeliT Sevsebuli gadawyvetileba TavisTavad ar-

Rvevs me-4 muxlis me-4 punqts. sasamarTlom amave saqme-

Si konvenciis darRvevad miiCnia mosamarTlis brZaneba, 

romelic sasamarTlo samarTalwarmoebis ganmavlobaSi 

ganusazRvreli vadiT brZanebda braldebulis winaswar 

patimrobas66.

v) iZulebis RonisZiebis saxiT winaswari pa-

timrobis Sefardebis procesualuri garanti-

ebi

1. sasamarTlos aucilebloba

konvenciis me-5(4) muxlSi sasamarTloze aSkara mi-

TiTeba gamoricxavs debatebs imis Sesaxeb, SeiZleba Tu 

ara, es sakiTxi prokurorma gadawyvitos. saqmeSi Vodeni-
carov v. Slovakia evropis sasamarTlom daadgina, rom gan-

mcxadeblis SesaZlebloba, daxmarebisaTvis mimarTos 

prokurors, ar akmayofilebs me-5(4) muxlis moTxovnebs, 

radgan `prokuroris mier saqmis warmoeba moklebulia 

sasamarTlo ganxilvis xasiaTs~.67

arsebiTi mniSvnelobisaa is faqti, rom samarTal-

warmoeba xorcieldebodes mosamarTlis winaSe da akmay-

ofilebdes samarTliani sasamarTlos umniSvnelovanes 

moTxovnebs, gansakuTrebiT me-6 muxlis debulebebs, 

romlebic exeba damoukideblobasa da miukerZoe-

blobas. damoukideblobis moTxovna ver iqneba dakmay-

ofilebuli, Tu ganxilvas axorcielebs aRmasrulebeli 

xelisuflebis organo. aseve eWvqveS dadgeba miuker-

Zoeblobis sakiTxi, Tu mosamarTle saqmeSi garkveul-

wilad adrec monawileobda, magaliTad, daeTanxma gad-

awyvetilebas piris winaswari patimrobis Sesaxeb misi 

Tavdapirveli dakavebis Semdeg. yovelive amis miuxeda-

66. Case of SVIPSTA v. LATVIA, para 133
67. Case of Vodenicarov v. Slovakia, 2000 wlis 21 dekemberi
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vad, evropis sasamarTlom miuReblad ar cno am funqci-

is Sesruleba gamomZiebeli mosamarTlis mier, Tumca, 

SesaZloa yofiliyo konfliqti am mosamarTlis inter-

esebsa _ romelic gulisxmobda gamoZiebis efeqturad 

Catarebas _ da mzadyofnas Soris, saCivarze dayrdno-

biT braldebuli gaTavisuflebuliyo. 

nebismier SemTxvevaSi umniSvnelovanesia, sasa-

marTlos gaaCndes piris gaTavisuflebis Sesaxeb gad-

awyvetilebis miRebis uflebamosileba; Tu is SezRudu-

lia rekomendaciebis micemiT an sxva msgavsi saSualebe-

bis uzrunvelyofiT arakanonier patimrobasTan dakav-

SirebiT (magaliTad, saqmeSi Van Droogenbroek v. Belgium, 

romelSic sisxlis samarTlebrivi sasjeli SeiZleba Se-

fardeboda pasuxismgebel moxeles), es ar daakmayofi-

lebs me-5(4) muxlis moTxovnebs. am debulebis mTeli 

arsi imaSi mdgomareobs, rom pirisaTvis unda arsebob-

des gaTavisuflebis SesaZlebloba, Tu patimroba ara-

kanonieri aRmoCndeba. 

2. piradad wardgena

rogorc ukve aRiniSna, sasamarTlo zedamxedvelo-

bis erT-erTi upiratesoba is aris, rom aRmoCenil iqnes 

winaswari patimrobis Sefardebisas daSvebuli Sec-

domebi da darRvevebi. amgvari moTxovna Zalzed konk-

retrulia, vinaidan dapatimrebuli piri, rogorc wesi, 

unda wardges samarTlos winaSe imisaTvis, raTa gadaw-

ydes, patimroba aris Tu ara kanonieri. ase magaliTad, 

me-5(4) muxlis darRveva iyo aRmoCenili saqmeSi Kampa-
nisv. Greece, romelSic savaraudo TaRliTobasTan dakav-

SirebiT winaswar patimrobaSi myof pirs ar mieca neba, 

warmdgariyo sasamarTlos winaSe. 

evropis sasamarTlom xazi gausva im garemoebis 

mniSvnelobas, rom patimars qondes SesaZlebloba da 
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ufleba epaeqros prokuroris mier wardgenil argumen-

tacias, rogorc winamdebare saqmeSi, rodesac patimari 

cdilobda, daemtkicebina, rom misi patimroba Seusa-

bamo iyo kanonmdeblobasTan. Sesabamisad, arsebobs va-

raudi, rom sasamarTlos winaSe misi piradad wardgena 

Seamcirebda patimrobis borotad gamoyenebis SesaZle-

blobas.

3. samarTlebrivi konsultaciebis xelmisawvdo-

moba, SejibrebiToba da mxareTa Tanasworoba

gaTavisuflebis Taobaze saqmis momzadebis dros 

ufro metad aris SesaZlebeli, rom saCivris safuZvelma 

wamoWras rTuli samarTlebrivi sakiTxebi, miT ufro, 

rom patimarTa umetesobas naklebad aqvs aucilebeli 

argumentaciis momzadebis SesaZlebloba. aqedan gamom-

dinare, aucilebelia, patimars xeli miuwvdebodes sa-

marTlebriv daxmarebaze, raTa saTanadod moemzados 

gasaCivrebisaTvis. 

im SemTxvevebSi, rodesac patimars ar SeuZlia ad-

vokatis ayvana, xarjebi unda gaiRos saxelmwifom. saqme-

Si Woukam Moudefo v. France evropis sasamarTlom daadgi-

na me-5(4) muxlis darRveva, ramdenadac braldebuls ar 

dauniSnes advokati sakasacio sasamarTloSi gaTavisu-

flebis Taobaze gasaCivrebis dros maSin, roca apela-

cia ixilavda kanonierebis sakiTxebs. agreTve saqmeSi 

Megyeri v. Germany evropis sasamarTlom ganmarta, rom 

dapatimrebul pirs, rogorc sulierad daavadebuls, 

hqonda ufleba, yofiliyo warmodgenili saqmis ganxil-

vebis dros, Tu ar iqneboda raime gansakuTrebuli gare-

moebebi, romlebic sxva rames iTvaliswinebda. 

ufro metic, sasamarTlom sxvadasxva saqmeebSi 

calsaxad aRniSna, rom patimrobaSi myof pirs ar unda 
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moeTxovos dacvis moTxovnis Sesaxeb iniciativiT 

gamosvla, imisaTvis rom miiRos samarTlebrivi dax-

mareba. sistema unda uzrunvelyofdes am ukanasknels. 

Tavad samarTlebrivi daxmarebis xasiaTi ki scildeba 

saCivris momzadebas da gulisxmobs warmomadgenlobas 

sasamarTloSi saqmis warmoebis dros. 

samarTalwarmoeba unda iyos aseve SejibrebiTi 

da daculi unda iyos mxareTa Tanasworobis moTxovnebi, 

romlebic evropis sasamarTlom me-6 muxlSi SeimuSava, 

rac gulisxmobs, rom piri, romelic cdilobs gaTavisu-

flebas, unda icnobdes misi patimrobis gasamarTle-

blad wardgenil argumentacias, aseve mxardamWer mt-

kicebulebebs da unda hqondes maTze adekvaturi rea-

girebis SesaZlebloba. sruliad miuRebelia, rogorc 

amas adgili hqonda saqmeSi Tothv. Austria, rom patimris 

aryofnis SemTxvevaSi sasamarTlom mousminos mxolod 

bralmdebel mxares. analogiurad dadginda me-5(4) mux-

lis darRveva saqmeSi Lamyv. Belgium, romelSic saxelmwi-

fos advokats saqmis momzadebis dros xeli miuwvdebo-

da oficialur dokumentaciaze, patimars ki _ ara. 

momzadebisaTvis jerovani SesaZlebloba aseve 

gulisxmobs, rom patimars unda hqondes saamisod sak-

marisi dro. Tu gasaCivrebis SesaZlebloba metismetad 

swrafia, maSin mimarTvis saSualeba iqneba ufro for-

maluri, vidre qmediTi. analogiurad, patimars xeli 

unda miuwvdebodes saSualebebze, romlebic saWiroa 

misi saqmis mosamzadeblad; es SeiZleba niSnavdes iu-

ridiuli literaturiT uzrunvelyofas, da, ra Tqma 

unda, SesaZleblobas, ganixilos saqme Tavis advokat-

Tan erTad patimrobis ganxorcielebaze uflebamosili 

xelisuflebis organoebis mxridan miyuradebis gareSe.

saqmeSi Niedbalav. Poland evropis sasamarTlom 

daadgina, rom miuxedavad imisa, rom ar iyo yovelTvis 
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aucilebeli, me-5(4) muxliT gaTvaliswinebul proce-

duras hqonoda igive garantiebi, rogorc amas moiTxovs 

konvenciis me-6(1) muxli, mas mainc `unda gaaCndes sasa-

marTlo xasiaTi da uzrunvelyos garantiebi, romlebic 

Seesabameba gansaxilveli Tavisuflebis aRkveTis sax-

es~. evropis sasamarTlom SemdegSi aRniSna, rom

`gansakuTrebiT saqmis warmoebis dros, rodesac 

ganixileba saCivari patimrobis gadawyvetilebis 

winaaRmdeg, prokurorsa da dapatimrebul pirs 

Soris uzrunvelyofili unda iqnes `mxareTa 

Tanasworoba~.68

Niedbala-s saqmeSi evropis sasamarTlom aRniSna, 

rom im dros moqmedi kanoni ganmcxadebels an mis ad-

vokats, ar aZlevda uflebas daswreboda sasamarTlo 

sxdomas da ar moiTxovda, rom prokuroris mier ward-

genili masalebi, romlebic mxars uWerda patimrobas,  

gadascemoda ganmcxadebels an mis advokats. Sedegad, 

ganmcxadebels ar hqonda prokuroris argumentaci-

aze komentaris gakeTebis SesaZlebloba. ufro metic, 

maSin, roca ganmcxadebels an mis advokats ar hqondaT 

ufleba, daswrebodnen sasamarTlo sxdomas, romelzec 

patimrobis kanoniereba ganixileboda, im dros moq-

medi kanonmdebloba prokurors aZlevda amis SesaZle-

blobas. Sesabamisad, evropis sasamarTlom cno me-5 (4) 

muxlis darRveva.69

saqmeSi Ilijkovv. Bulgaria evropis sasamarTlom kvlav 

aRniSna, rom samarTalwarmoeba, romliTac xdeba patim-

robis gasaCivreba, `unda iyos SejibrebiTi da adekva-

turad uzrunvelyofdes `mxareTa Tanasworobas~ mx-

areTa _ prokurorsa da patimars _ Soris.~ ramdenadac 

68. ix. agreTve: Nikolova v. Bulgaria, 1999 wlis 25 marti

69. 2000 wlis 4 ivlisi; analogiuri miTiTeba gaakeTa evropis sa-

samarTlom saqmeebSi: Trzaska v. Poland, 2000 wlis 11 ivlisi; Kawka v. Po-
land, 2001 wlis 9 ianvari
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uzenaesi sasamarTlos winaSe samarTalwarmoebis dros 

prokuraturas eniWeboda upiratesoba, mosamarTle-

TaTvis miemarTa argumentebiT, romlebsac ar icnobda 

ganmcxadebeli, samarTalwarmoeba ar iyo SejibrebiTi 

da warmoadgenda me-5 (4) muxlis darRvevas.70

4. kanonierebis gansazRvra

rodesac saubaria, Sesrulda Tu ara me-5(4) muxlis 

moTxovnebi, kanonierebis cneba yovelTvis gulisxmobs 

konvenciis normebTan Sesabamisobas. dapatimrebul pirs 

unda hqondes SesaZlebloba, kiTxvis qveS daayenos misi 

patimrobis Sesabamisoba erovnuli kanonmdeblobisa da 

konvenciis moTxovnebis mimarT, iseve rogorc dasvas 

dapatimrebis TviTneburobis sakiTxi. amasTanave mniS-

vnelovania, procedura patimars aZlevdes saSualebas, 

gaasaCivros danaSaulis Taobaze mis mimarT arsebuli 

nebismieri eWvis gonivruloba.

saqmeSi Jėčius v. Lithuania sasamarTlom ganmarta, rom 

me-5(4) muxli

`dakavebul an dapatimrebul pirebs aZlevs ufle-

bas, ganxilul iqnes maTi Tavisuflebis aRkveTa 

konvenciis terminebiT, mxedvelobaSi eqnebaT ra 

`kanonierebisaTvis”arsebiTi proceduruli da 

substanciuri pirobebi. es niSnavs, rom kompeten-

turma sasamarTlom unda Seamowmos ara marto 

qveynis Sida kanonmdeblobis procedurul moTx-

ovnebTan Sesabamisoba, aramed eWvis gonivruloba, 

romelic amyarebs dakavebis safuZvels, da miznis 

kanoniereba, romelsac emsaxureba dakaveba da Sem-

dgomSi _ patimroba.~ 

70. Case of Ilijkov v. Bulgaria 2001 wlis 26 ivlisi
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Jėčius saqmeSi evropis sasamarTlom aRniSna, rom 

sasamarTloebma, romlebmac ganaxorcieles ganmcxade-

blis winaswari patimroba, ar miuTiTes ganmcxadeblis 

saCivrebze misi patimrobis arakanonierebis Sesaxeb. 

ufro metic, zemdgomma sasamarTloebma, marTalia, aRi-

ares, rom kiTxvas badebda ganmcxadeblis patimrobis 

kanoniereba, magram mainc ar ganixiles misi pretenzia.

saqmeSi Ilijkov v. Bulgaria evropis sasamarTlom gan-

marta, rom, miuxedavad imisa, rom me-5(4) muxli ar 

moiTxovs, patimrobis kanonierebis ganxilvisas mosa-

marTleebma mxedvelobaSi miiRon ganmcxadeblis mier 

wardgenili yoveli argumenti, me-5(4) muxliT gaTval-

iswinebuli ufleba dakargavs Tavis arss, Tu mosamar-

Tle ugulebelyofs an saqmesTan kavSirSi ar miiCnevs 

patimris mier wamoyenebul konkretul faqtebs, rom-

lebsac SeuZliaT, konvenciis mniSvnelobiT `kanoniere-

bisaTvis~ aucilebeli pirobebis arseboba eWvqveS daay-

enon. aRniSnul saqmeSi sasamarTloebma uari Tqves, gan-

exilaT ganmcxadeblis argumentacia da mis winaaRmdeg 

gonivruli eWvis mxardamWeri mtkicebuleba, radganac 

miiCnevdnen, rom am sakiTxze komentaris gakeTebiT wi-

naswar miiRebdnen gadawyvetilebas sisxlis samarTlis 

saqmis arsebiT ganxilvamde da, amdenad, mikerZoebule-

bi iqnebodnen. bulgareTis kanonmdeblobis Sesabamis-

ad, braldebulis patimrobis Sesaxeb gadawyvetilebis 

miReba evaleboda imave mosamarTles, romelsac Sem-

dgomSi arsebiTad unda ganexila saqme. evropis sasa-

marTlom ganmarta:

`is faqti, rom saqmis ganmxilvelma mosamarTlem 

miiRo gadawyvetileba winaswari patimrobis Sesax-

eb, ar SeiZleba TavisTavad amarTlebdes SiSs, rom 

igi ar aris miukerZoebuli. Cveulebriv, kiTxvebi, 

romlebsac mosamarTlem unda upasuxos winaswari 
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patimrobis Sesaxeb gadawyvetilebis miRebisas, 

ar aris igive, rac aris gadamwyveti saboloo gan-

aCenisaTvis. iRebs ra winaswari patimrobisa da 

saqmis winaswari ganxilvis sxva gadawyvetilebebs, 

mosamarTle ajamebs mis xelT arsebul informa-

cias, raTa darwmundes imaSi, braldebis mxares 

aqvs Tu ara prima facie safuZveli eWvisaTvis; rode-

sac sasamarTlos gamoaqvs ganaCeni, man unda Seafa-

sos, rom sasamarTlos winaSe warmodgenili da 

ganxiluli mticebuleba sakmarisia braldebulis 

damnaSaveobis dasadgenad.~

 aRniSnuli argumentidan gamomdinare, evropis 

sasamarTlom cno me-5(4) muxlis darRveva, radganac xe-

lisuflebis damokidebulebam, daecva miukerZoeblo-

bis principi, ver SeZlo, gaemarTlebina ganmcxadeblis 

uflebis SezRudva am debulebis Sesabamisad. 
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winaswari patimrobis gamamarTlebeli 
safuZvlebi saerTaSoriso normebis 

Sesabamisad

evropis sasamarTlom, sakuTari gadawyvetile-

bebiT daadgina oTxi garemoeba, romlis drosac Sesa-

Zlebelia pirisaTvis winaswari patimrobis vadis gagr-

Zeleba, rodesac kvlav arsebobs piris mier danaSaulis 

Cadenis gonivruli eWvis safuZveli.71 aRniSnuli gare-

moebebia:

piris mimalvis safrTxe;1. 

marTlmsajulebis ganxorcielebaSi Carevis 2. 

safrTxe;

danaSaulis aRkveTis aucilebloba;3. 

sazogadoebrivi wesrigis dacvis aucile-4. 

bloba.

unda aRiniSnos, rom xsenebuli garemoebebi, ro-

gorc patimrobis vadis gagrZelebis safuZvlebi, manam 

unda iqnes gamoyenebuli, sanam ar moxdeba jerovani da 

amomwuravi72 ganxilva, imis dasadgenad, Tu ramdenad 

Seesabameba Suamdgomloba da sasamarTlos brZaneba, ze-

moT moyvanil garemoebaTa safuZvelze Tavisuflebis 

71. saqmis sirTule Sesabamisi piris winaaRmdeg SesaZlebelia mi-

Rebul iqnes mxedvelobaSi, magram TavisTavad mxolod es sakmarisi 

ar aris patimrobis vadis gagrZelebisaTvis. ix. Kemmache v. France 
(Nos. 1 da 2), 1991 wlis 27 noemberi, Mansur v. Turkey da Yağci and Sargin v. 
Turkey, 1995 wlis 8 ivnisi

72. saqmeSi Trzaska v. Poland, 2000 wlis 11 ivlisi, evropis sasamarT-

lom ar CaTvala samarTlianad mTavrobis mier warmodgenili argu-

menti imasTan dakavSirebiT, rom patimrobis vadis gagrZeleba moxda 

SemdgomSi danaSaulis ganmeorebis aRkveTis mizniT maSin, rodesac 

aRniSnul safuZvelTan dakavSirebiT ar yofila gakeTebuli aSkara 

miTiTeba erovnuli sasamarTloebis mier gamotanil gadawyvetile-

bebSi 
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aRkveTis vadis gagrZelebis garemoebebs. zemoT xsen-

ebuli, romelime garemoebis ar-arsebobis SemTxvevaSi 

piris gaTavisufleba SesaZlebelia me-5 (3) muxlis sa-

fuZvelze.

winaswari patimrobis vadebi

SeuZlebelia zustad ganisazRvros Tu winaswari 

patimrobis ra vadebia strasburgis sasamarTlosaTvis 

misaRebi da ra vadaa miuRebeli. maSin rodesac mravali 

qveynis da maT Soris saqarTvelos winaaRmdeg gamotanil 

gadawyvetilebebSi sasamarTlom ramodenime Tviani pa-

timroba miiCnia gaumarTleblad73. axlaxans ganxilul 

saqmeSi Shabani v. Switzerland74, strasburgis sasamarTlos 

araviTari pretenzia ar gamouTqvams ganmcxadeblis 

5 welze meti vadiT winaswar patimrobaSi yofnasTan 

dakavSirebiT, radganac Sveicariis sasamarTloebs 

zedmiwevniT da detalurad hqondaT ganxiluli da das-

abuTebuli patimrobis gagrZelebis TiToeuli brZane-

ba, yovel jerze Sefasebuli iyo Tu ramdenad SeeZlo 

iZulebis alternatiuli saxis RonisZiebebs uzrunve-

leyo gancmxadeblis gamocxadeba sasamarTlos winaSe 

da acilebuli yofiliyo marTlmsajulebis jerovnad 

ganxorcielebaSi Carevis safrTxe.

Sesabamisad, mTavaria, rom xelisuflebis orga-

noebma da pirvel rigSi sasamarTloebma, winaswari pa-

timrobis Sefardebisas jerovnad ganixilon da Seafa-

son piris individualuri garemoebebi, daasabuTon Tu 

73. giorgi nikolaiSvili saqarTvelos winaaRmdeg 2009 wlis 13 

ianvris gadawyvetileba, ganacxadi #37048/04 (Case of GIORGI NIKO-
LAISHVILI v. GEORGIA Application no. 37048/04) punqti 73, facuria 

saqarTvelos winaaRmdeg 2007 wlis 6 noembris ganCineba (PATSURIA v. 
GEORGIA Application N 30779/04) punqti 73

74. ganacxadi # 29044/06 05/11/2009
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ratom ar SeiZleba pirs Seefardos iZulebis sxva, ufro 

msubuqi xasiaTis, RonisZieba da ratom aris winaswari 

patimrobis gamoyeneba erTaderTi saSualeba marTlm-

sajulebis jerovnad ganxorcielebisaTvis. 

piris mimalvis safrTxe

strasburgis sasamarTlo calsaxad aRniSnavs, 

rom mimalvis safrTxis gamarTleba da dasabuTeba, mx-

olod im garemoebiT, rompirs bralad edeba mZime dana-

Saulis Cadena, romlis damtkicebis SemTxvevaSi mas po-

tenciurad mZime sasjeli daekisreba, dauSvebelia75. 

sasamarTlom mraval gadawyvetilebaSi ganacx-

ada, rom miuxedavad imisa, rom mimalvis safrTxis Se-

fasebisas mosalodneli sasjelis simZime SeiZleba Can-

des, rogorc adeqvaturiargumenti, dauSvebelia, rom 

igi iyos gamoyenebuli, rogorc erTaderTi an gadamw-

yveti faqtori mimalvis safrTxis dadgenisas76. saqmeSi 

Gultyayeva v. RussiasasamarTlom ganacxada (punqti 188), 

rom erovnulma sasamarTloebma arcerT etapze (winas-

wari patimrobis Sefardebisas Tu gagrZelebisas) ar 

miuTiTes TavianT brZanebebSi raime saxis mtkicebule-

bebze, romlebic gaamarTlebdnen an daasabuTebdnen 

sasamarTlo brZanebebSi formalurad moxseniebul mi-

malvis an marTlmsajulebis jerovnad ganxorcieleba-

Si Carevis safrTxes77.

75. Case of NEUMEISTER v. AUSTRIA, § 4, 27 June 1968, Series A no. 8
76. Case of PANCHENKO v. RUSSIA, no. 45100/98, § 102, 8 February 2005, 

Case of ROKHLINA v. RUSSIA, no. 54071/00, § 66, 7 April 2005, or KHUDOYO-
ROV Case, cited above, § 180, Case of BAKHMUTSKIY v. RUSSIA (Application no. 
36932/02) JUDGMENT 25 June 2009 punqti 139; Case of BELEVITSKIY v. RUSSIA 
(Application no. 72967/01) JUDGMENT 1 March 2007punqti 101

77. Case of GULTYAYEVA v. RUSSIA (Application no. 67413/01) JUDGMENT 
1 April 2010
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udavoa, rom mimalvis safrTxe metad problema-

tur sakiTxs warmoadgens samarTaldamcavi organoe-

bisaTvis gansakuTrebiT maSin, rodesac piris dakaveba 

siZneleebTan iyo dakavSirebuli. 

mimalvis safrTxis arsebobis dasadgenad mniS-

vnelovania, ganxilul iqnes konkretuli saqmis yvela 

garemoeba. xsenebulis Tavidan acilebis mizniT, pirvel 

rigSi, unda moxdes im faqtorebis gadasinjva, romelTa 

gamoc piri SeiZleba miimalos, miuxedavad Sedegebisa, 

romlebic SeiZleba mohyves aseT qmedebas, da im saSiS-

roebisa, romlis winaSec SeiZleba igi damdgariyo. Sesa-

Zloa, es iyos mkacri sasjeli, romelic Sesabamis pirs 

SeiZleba Seefardos Cadenili danaSaulisaTvis, magram 

evropis sasamarTlom araerTgzis ganmarta, mxolod is 

faqti, rom pirs SeiZleba Seefardos mkacri sasjeli, 

ar SeiZleba daedos safuZvlad patimrobis vadis gagr-

Zelebas.78 ufro metic, saqmeSi Mansur v. Turkey evropis 

sasamarTlom daadgina, rom `saqmeze warmodgenil mt-

kicebulebebs~ ar SeuZliaT daasabuTon ganmcxadeblis 

mimalvis safrTxe.79

saqmeSi Bordikov v. Russia strasburgis sasamarT-

los aranairi pretenzia ar gamouTqvams ganmcxadeblis 

gangrZobadi winaswari patimrobis faqtTan dakavSire-

biT. erovnulma sasamarTloebma winaswari patimrobis 

Sefardebas safuZvlad daudes ra ganmcxadeblis mi-

malvis safrTxe, es ukanaskneli jerovnad daasabuTes 

faqtebiT. kerZod, ganmcxadebeli 3 wlis ganmavlobaSi 

emaleboda gamoZiebas da swored xsenebuli warmoadgen-

da gamoZiebis gaWianurebis mizezs. Sesabamisad, stras-

burgis sasamarTlom absoluturad dasabuTebulad 

78. ix. saqmeebi MATZNETTER v. AUSTRIA, 1969 wlis 10 noemberi; LE-
TELLIER v. SWITZERLAND, 1993 wlis 26 ianvari; YAĞCI AND SARGIN v. 
TURKEY da MULLER v. FRANCE, 1997 wlis 17 marti

79. Case of Mansur v. Turkey 1995 wlis 8 ivnisi
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CaTvala erovnuli sasamarTloebis gadawyvetileba, 

romlis Tanaxmadac erTaderT, iZulebis ualternativo 

RonisZiebad miCneul iqna winaswari patimroba.80

mimalvis safrTxis realobis dadgenisaTvis Se-

sabamis jerovan argumentad CaiTvleboda aseve iseTi 

SemTxvevebi, rodesac piri miemala gamoZiebas bral-

debis wayenebis Semdgom, an, rodesac saWiroa piris 

eqstradicia,81 konkretuli piris mcdeloba an ukve 

ganxorcielebuli arakanonieri qmedeba Tavi aaridos 

kanonier patimrobas,82 konkretuli mtkicebuleba piris 

mimalvis ganzraxvasTan dakavSirebiT,83 piris kavSirebi 

sazRvargareT, ramac SeiZleba ioli gaxados mimalva an 

kavSirebis arqona im qveyanasTan, romelSic saqme aRiZra 

(mudmivi sacxovreblis da ojaxis ar qona).84

80. Case of BORDIKOV v. RUSSIA(Application no. 921/03) JUDGMENT 8 Oc-
tober 2009 para 88

81. ix. saqme PUNZELT v. THE CZECH REPUBLIC, 2000 wlis 25 aprili, 

romelSic ganmcxadebeli germaniaSi daemala gamoZiebas

82. rac mniSvnelovnad iqna miCneuli saqmeSi STÖGMULLER v. AUS-
TRIA, 1969 wlis 10 noemberi

83. saqmeSi MATZNETTER v. AUSTRIA, 1969 wlis 10 noemberi, mxed-

velobaSi iqna miRebuli sxva qveyanaSi gadaricxuli Tanxebi da saz-

RvargareT ga nxorcielebuli viziti, iseve rogorc sxva kavSire-

bi. ix. aseve saqme ČESKZ v. THE CZECH REPUBLIC, 2000 wlis 6 ivnisi, 

romelSic ganmcxadebelma nacnobisgan ndobiT moipova didi odeno-

bis Tanxa, iyida manqana sxva piris piradobis mowmobiT da daamzade-

bina yalbi pasporti

84. saqmeSi W v. SWITZERLAND, 1993 wlis 26 ianvari, ganmcxadebel-

ma, ucolSvilo pirma, Tavisi rezidencia gadaitana monte-karloSi 

da xSirad Cadioda angolaSi, igi egonaT bankis mflobeli inglisSi, 

germaniasa da SeerTebul StatebSi. amasTan, aRmoCnda rom mas gaaCn-

da mniSvnelovani Tanxa Sveicariis sazRvrebs gareT, aseve _ sxva-

dasxva pasportebi; saqmeSi PUNZELT v. THE CZECH REPUBLIC, ganmcxa-

debels hqonda mravali saqmiani urTierToba sazRvargareT; saqmeSi 
BARFUSS v. THE CZECH REPUBLIC, 2000 wlis 1 agvisto, ganmcxadebels 

SeeZlo germaniis moqalaqeobis miReba germaniaSi misi mimalvis 

SemTxvevaSi, rac SeuZlebels gaxdida mis Semdgom eqstradicias Cex-

eTis respublikaSi.
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aqve aucileblad unda aRiniSnos, rom rogorc 

sasjelis simkacre, aseve romelime zemoT xsenebuli 

faqtori, TavisTavad da mtkicebulebebis gareSe ar 

adasturebs mimalvis safrTxes, Sesabamisad, maTze mi-

TiTeba TavisTavad ar SeiZleba amarTlebdes Tavisu-

flebis aRkveTas. saWiroa, damtkicdes Tu ramdenad 

mniSvnelovania saqmisaTvis aseTi faqtori (an faqtor-

Ta erToblioba) konkretul garemoebebSi _ gulm-

odgine ganxilvis Sedegad SesaZlebelia, rom arc erTi 

maTganis arseboba ar dadasturdes, zogierTi miCneul 

iqnes dausabuTeblad, zogierTi ki SeiZleba ewinaaRm-

degebodes piris realur qmedebebs85 _ da Semdgom gan-

isazRvros, es garemoeba Tu garemoebebi iZleva Tu ara 

imis varaudis safuZvels, rom piri apirebs mimalvas. 

Tu gaviTvaliswinebT, rom drois gasvlasTan erTad 

mimalvis safrTxec klebulobs, Sesabamisad, evropis 

sasamarTlo miT ufro kritikulad afasebs winaswar pa-

timrobas, rac ufro xangrZlivia igi. saqmeSi I.A. v. France 

evropis sasamarTlosaTvis ar aRmoCnda sakmarisi mTav-

robis mier warmodgenili mtkiceba imasTan dakavSire-

biT, rom piris xuT welze meti patimrobis Semdeg kvlav 

arsebobda mimalvis safrTxe.

winaswari patimrobis Sefardebis sakiTxTan 

dakavSirebiT gansakuTrebiT sainteresoa saqme Aleksandr 
Makarov v. Russia86. aRniSnul saqmeSi ruseTis federaciis 

sasamarTloebma ganmcxadebels, q. tomskis yofil mers, 

winaswari patimroba Seufardes ramodenime safuZv-

85. saqmeSi STÖGMULLER v. AUSTRIA, 1969 wlis 10 noemberi, gan-

mcxadebeli (romelsac gaaCnda pilotis licenzia) ramdenimejer 

gafrinda sazRvargareT misi pirobiTad gaTavisuflebis periodSi, 

magram yovelTvis ukan brundeboda. erTaderTi SemTxveva, rodesac 

mas daugvianda dabruneba, CaeTvala sapatiod. analogiurad, saqme-

Si LETELLIER v. FRANCE ganmcxadeblis mxridan ar yofila mimalvis 

mcdeloba, rodesac is pirvelad gaaTavisufles 4 kviriT.

86. Case of ALEKSANDR MAKAROV v. RUSSIA (Application no. 15217/07) 
JUDGMENT 12 March 2009
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liT, romelTa Sorisac naxsenebi iyo mimalvis safrTxe. 

aRniSnul safrTxes ruseTis erovnuli sasamarTloebi 

afuZvnebdnen specsamsaxurebis (fsb) informaciaze, 

romlis Tanaxmadac ganmcxadebeli apirebda qveynis da-

tovebas. strasburgis sasamarTlos gancxadebiT patim-

robis pirvel etapze xsenebuli SesaZloa gamarTlebu-

li yofiliyo, magram mxolod mcire droiT. gamomdin-

are im faqtidan, rom SemdgomSi xelisuflebis erovnul 

organoebs ar mouZiebiaT da ar warmoudgeniaT raime 

saxis konkretuli mtkicebuleba ganmcxadeblis mier 

qveynis datovebis mcdelobasTan dakavSirebiT, stras-

burgis sasamarTlom ganacxada, rom am safuZvliT ganm-

cxadeblis gangrZobad winaswar patimrobaSi moTavseba 

gaumarTlebeli iyo, Tumca kidev erTxel aRniSna, rom 

mcire droiT, mxolod pirvel etapze, manam sanam xe-

lisuflebis organoebs logikurad miecemodaT Sesa-

Zlebloba gonivrul vadaSi gadaemowmebinaT da Sesabam-

isi mtkicebulebebi warmoedginaT, winaswari patimroba 

SesaZlebelia gamarTlebuli yofiliyo87.

evropis sasamarTlom aseve miuReblad miiCnia 

erovnuli sasamarTloebis mier mimalvis safrTxis 

dasabuTeba saqmeSi Mamedova v. Russia. xsenebul saqmeSi 

ruseTis sasamarTloebma ganmcxadeblis mimalvis sa-

frTxe daafuZvnes im garemoebas, rom ganmcxadeblis 

savaraudo Tanamzraxveli manamde miemala gamoZiebas. 

strasburgis sasamarTlos ganmartebiT xsenebuli gau-

marTlebeli iyo da erovnuli sasamarTloebi valde-

bulni iyvnen zedmiwevniT ganexilaT ganmcxadeblis 

pirovneba da masTan dakavSirebuli individualuri ga-

remoebebi.88

87. Case of ALEKSANDR MAKAROV v. RUSSIA (Application no. 15217/07) 
JUDGMENT 12 March 2009

88. Case of MAMEDOVA v. RUSSIA, no. 7064/05, judgment 1 June 2006 punqti 
76
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strasburgis sasamarTlos precedentuli samar-

Tlis Tanaxmad mimalvis safrTxis xelSesaxebi mtkice-

buleba SeiZleba iyos:

sazRvargareT gamgzavrebis realuri Sesa-� 
Zlebloba (sazRvargareT gamgzavrebisaT-

vis vargisi pasporti da Sesabamisi vizebi, 

bileTebi)89, 

qonebis gayidva da Tavisufali fuladi � 
saxrebis floba90, 

sazRvargareT arsebuli qoneba da fuladi � 
saxsrebi91,

ukontrolo teritoriaze xelmisawvdomoba, � 

sazRvargareT moqalaqeobis miRebis re-� 
aluri perspeqtiva92.

safrTxe mTlianobaSi unda Sefasdes da ganxi-

lul iqnes mimalvasTan dakavSirebuli yvela faq-

tori. vinaidan, ar aris gamoricxuli, rom calkeul 

pirebs arc ki hqondeT mimalvis survili, an naklebad 

fiqrobdnen mimalvaze maTi ojaxuri mdgomareobis,93 

piris gansakuTrebuli xasiaTis, zneobis, statusisa Tu 

pasuxismgeblobebis,94 qonebrivi mdgomareobis, rom-

89. Case of W. v. SWITZERLAND, 26 January 1993, § 33, Series A no. 254-A
90. Case of ALEKSANDR MAKAROV v. RUSSIA (Application no. 15217/07) 

JUDGMENT 12 March 2009 para 126
91. Case of W. v. SWITZERLAND, 26 January 1993, § 33, Series A no. 254-A
92. Case of BARFUSS v. THE CZECH REPUBLIC, 2000 wlis 1 agvisto, 

romelSic ganmcxadebels SeeZlo germaniis moqalaqeobis miReba 

germaniaSi misi mimalvis SemTxvevaSi, rac SeuZlebels gaxdida mis 

Semdgom eqstradicias CexeTis respublikaSi

93. ix. Case of LETELLIER v. FRANCE, romelSic ganmcxadebeli iyo 

mcirewlovani bavSvebis deda

94.  ix. Case of LETELLIER v. FRANCE, romelSic ganmcxadeblis biznesi 

misi Semosavlis erTaderT wyaros warmoadgenda; Case of MATZNETTER 
v. AUSTRIA, romelSic safuZveli ar yofila seriozuli avadmyofoba, 

magram, SesaZlebelia, sxva saqmeSi aRniSnul safuZvelze eWvs qveS 
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lis datovebac mas mouwevs, warsulSi gamoZiebis winaSe 

gamocxadebisa da damorCilebis gamocdilebis,95 aseve 

garantiebis im xarisxis, romliTac uzrunvelyofilia 

piris sasamarTlos winaSe gamocxadeba, gamo.96 eWvgare-

Sea, dadgenileba, romelic dafuZnebulia yovelgvari 

ganmartebis gareSe mocemul stereotipul Sexedule-

bebsa da debulebebze, Tu ratom arsebobs mimalvis 

safrTxe, arasodes iqneba SesabamisobaSi evropis sasa-

marTlos praqtikasTan.97

ufro metic, im SemTxvevaSi, Tu mimalvis safrTxe 

erTaderTi safuZvelia patimrobis vadis gagrZelebi-

saTvis, evropis sasamarTlom saqmeSi Wemhoff v. the Federal 
Republic of GermanyxazgasmiT aRniSna, rom me-5(3) muxlis 

mizania, pirovneba gaTavisufldes patimrobidan da, 

SeZlebisdagvarad, mopovebul iqnes Sesabamisi piris 

sasamarTloSi gamocxadebis garantiebi.98 amasTanave, 

unda aRiniSnos, rom, Tu ver xerxdeba aseTi garantie-

bis mopoveba, an maTi mopoveba Seusabamodaa miCneuli, 

im mizniT, rom ar moxdes piris mimalva, yvela saqmeSi 

ganxilul unda iqnes nebismieri sxva RonisZiebis (Tav-

isuflebis aRkveTis garda) Canacvlebis sakiTxi: magal-

dadges piris mimalvis SesaZlebloba, da YAĞCI AND SARGIN v. TURKEY, 
romelSic ganmcxadeblebi TavianTi surviliT dabrundnen samSob-

loSi, miuxedavad imisa, rom icodnen maT mimarT SesaZlo sisxlis 

samarTlebrivi devnis ganxorcielebis Sesaxeb

95. ix. Case of W v. SWETZERLAND
96. saqmeSi WEMHOFF v. THE FEDERAL REPUBLIC OF GERMANY ganm-

cxadebelma araerTgzis mimarTa mTavrobas da acnoba, rom mzad ar 

iyo, giraos saxiT gadaexada didi Tanxa gaTavisuflebis sanacvlod, 

magram saqmeSi LETELLIER v. FRANCE erovnulma sasamarTloebma ver 

daadgines, rom adekvaturi garantiebi ar yofila warmodgenili. 

ufro metic, saqmeSi STÖGMULLER v. AUSTRIA evropis sasamarTlom 

daadgina, rom ganmcxadebeli, miuxedavad imisa, rom gaTavisufle-

buli iyo giraoTi, didi xniT adre iyo mzad, mieca analogiuri ga-

rantiebi

97. ix. aseve Case of YAĞCI AND SARGIN v. TURKEY
98. Case of WEMHOFF v. THE FEDERAL REPUBLIC OF GERMANY, 1968 

wlis 27 ivnisi
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iTad, moTxovna imis Sesaxeb, rom Sesabamisma pirma icx-

ovros garkveul adgilas, Caabaros Tavisi samgzavro 

dokumentacia an xSirad gamocxaddes policiaSi da 

moaxsenos Tavisi adgilsamyoflis Sesaxeb.99

marTlmsajulebis jerovnad 
ganxorcielebaSi Carevis safrTxe

marTlmsajulebis ganxorcielebisaTvisxelis 

SeSlis safrTxe problema aris yvela im pirisaTvis, 

vinc axorcielebs kanonis dacvas. amitom ar aris gasak-

viri, rom es ukanaskneli miCneulia garemoebad, romlis 

safuZvelzec SesaZlebelia pirisaTvis Tavisuflebis 

aRkveTis vadis gagrZeleba. braldebul pirs SeuZlia, 

srulad isargeblos gaTavisuflebis SesaZleblobiT 

da dacvisaTvis mzadebisas ganaxorcielos iseTi qmede-

bebis, romelic aris: mowmeebze zewola, raTa ar miscen 

Cveneba mis winaaRmdeg,100 gamoZiebis qveS myofi pirebis 

gafrTxileba, piris dayolieba saqmeSi, raTa misTvis 

sasurveli Cveneba misces,101 monawileobis miReba doku-

99. saqmeSi STÖGMULLER v. AUSTRIA evropis sasamarTlom daadgi-

na, rom SesaZlebeli iyo, ganmcxadeblisaTvis moeTxovaT pasportis 

Cabareba misTvis sazRvris gadakveTis aRkveTis mizniT

100. saqmeSi LETELLIER v. FRANCE gamoZiebis Tavdapirvel etapze 

dasaSvebad iqna miCneuli mowmeebze zewolis safrTxis arseboba, ma-

gram drois gasvlasTan erTad CaiTvala, rom safrTxe Semcirda, Sem-

dgomSi ki sabolood gaiara. Tavdapirvelad gaTavisuflebaze uaris 

Tqmis Semdgom erovnuli sasamarTloebis mier aRniSnuli safrTxis 

gauTvaliswinebloba naTlad moiazrebda nebismier mniSvnelobas, 

romelic SesaZlebeli iyo miniWeboda am safuZvelze Tavisuflebis 

aRkveTas. mowmeebze zewolis safrTxis arseboba, magram mxolod 

gamoZiebis etapze, miiCnia evropis sasamarTlom aseve saqmeSi I.A. v. 
FRANCE 

101. saqmeSi W v. Switzerland cnobili gaxda safrTxis arsebobis Ses-

axeb, rom ganmcxadebeli zegavlenas moaxdenda Tavis TanamSromle-

bze, raTa miecaT yalbi Cvenebebi
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mentaciisa Tu sxva mtkicebulebaTa102 ganadgurebaSi an 

sxva saxis qmedebaSi, romelic mimarTulia gamoZiebis 

SecdomaSi Seyvanisaken.103

miuxedavad amisa, zemoT moyvanili garemoebebi 

ar SeiZleba gamoyenebul iqnes in abstracto; dapatimrebul 

pirTan mimarTebaSi maTi gamyarebis mizniT unda arse-

bobdes faqtobrivi garemoebebi, pirdapiri kavSirebi 

da mtkicebulebebi.104

aRniSnuli garemoebis gamoyeneba Tavisufleb-

is aRkveTis vadis gagrZelebisaTvis, kidev ufro met 

dasabuTebas saWiroebs, vinaidan gamoZiebis sxvadasxva 

etapebi, rogoricaa: Cvenebis CamorTmeva, mtkicebule-

bebis mopoveba da mokvleva, SesaZloa dasrulebuli 

iyos da Sesabamisad, vadis gagrZeleba aRar SeiZleba 

gamarTlebul iqnes sagamoZiebo procesis dasrulebis 

Semdeg.105 miuxedavad amisa, evropis sasamarTlo Se-

102. sasamarTloebis SeSfoTeba mtkicebulebaTa damalvasTan 

dakavSirebiT safuZvlianad iqna miCneuli saqmeSi Wemhoff v. the Fed-
eral Republic of Germany, danaSaulebis xasiaTidan (ndobiT aRWurvili 

piris mier valdebulebaTa Seusrulebloba da bankis mier aramizno-

brivi Tanxis gamoyeneba) da saqmis gansakuTrebuli sirTulidan 

gamomdinare. TumcaRa, evropis sasamarTlom daadgina, rom qveynis 

saapelacio sasamarTloebma eWvqveS daayenes, Sewyda Tu ara safrTx-

is arseboba. sasamarTlom naklebad SesaZlod miiCnia, rom es sakiTxi 

dRis wesrigSi darCeboda saqmis gamoZiebis damTavrebamde

103. ix. Clooth v. Belgium, romelSic evropis sasamarTlom daadgina, 

rom ganmcxadebelma Cvenebebis xSiri SecvliT gaarTula gamoZie-

ba, magram, amave dros, sasamarTlom xazi gausva im garemoebas, rom 

zogadad gamoZiebis saWiroeba ver gaamarTlebs patimrobis vadis 

gagrZelebas. sagamoZiebo moqmedebebisaTvis xelis SeSlis safrTx-

is arsebobis SemTxvevaSi patimrobis vadis gagrZeleba sagamoZiebo 

moqmedebaTa dasrulebis Semdgom Seusabamo iqneboda konvenciis 

miznebTan. aRniSnuls adgili hqonda Clooth-is saqmeSi, rac warmoad-

genda safuZvlian mizezs imisaTvis, rom evropis sasamarTlos daed-

gina me-5 (3) muxlis darRveva 

104. saqmeSi Trzaska v. Poland ar damtkicda aseTi garemoebebis ar-

seboba

105. ix. Muller v. France, romelSic gamoZieba da ganmcxadeblis sa-

marTalSi micema ganxorcielda msjavrdebamde erTi wliT adre, da 
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fasebisas yovelTvis mxedvelobaSi iRebs konkretul 

saqmesTan dakavSirebul faqtorebs, romlebic zogierT 

SemTxvevaSi SeiZleba gansakuTrebul xasiaTs atarebdes 

da amarTlebdes Tavisuflebis aRkveTas sasamarTlo 

ganxilvamde.106

marTlmsajulebis jerovnad ganxorcielebaSi 

Carevis safrTxis Sefasebisas strasburgis sasamarTlo 

aseve iTxovs, rom xelisuflebis erovnulma organoeb-

ma konkretul faqtebze dayrdnobiT ganaxorcielon 

braldebulisaTvis winaswari patimrobis Sefardeba107. 

I.A. v. France, romelSic gamoZiebam sawyis etapze gonivrulad miiCnia 

imis SesaZlebloba, rom ganmcxadebeli marto ar moqmedebda Tavisi 

colis mkvlelobisas, magram mogvianebiT mtkicebulebebis ararse-

bobis gamo aRniSnuli aRar CaiTvala gamarTlebulad da, Sesabamis-

ad, damnaSaveTa Soris SeTanxmebis safrTxec aRar arsebobda

106. sasamarTlo ganxilvamde braldebulTa Soris SeTanxmebis 

safrTxe arsebobda saqmeSi W v. SWITZERLAND saqmis gansakuTrebuli 

moculobis (TaRliToba, romelSic CarTuli iyo 60 kompaniis mar-

Tva), CamorTmeuli dokumentebis gansakuTrebiT didi odenobisa 

da maTi ganzrax bundovani mdgomareobis, mowmeTa didi raodenobis 

(maT Soris sazRvargareT myofTa), romlebic unda dakiTxuliyvnen, 

ganmcxadeblis qmedebis rogorc gaTavisuflebamde, aseve Semdgom 

etapzec, rac ganzrax iyo mimarTuli misi pasuxismgeblobis sakiTx-

Tan dakavSirebul mtkicebulebaTa ganadgurebisaken (magaliTad, 

angariSebis gayalbeba da maTi ganadgureba), aseve safrTxis, rom 

ganmcxadebels SeeZlo gamoZiebisaTvis jer kidev ucnob mtkiceb-

ulebaTa ganadgureba, yalbi mtkicebulebis Seqmna da mowmeebTan 

SeTanxmeba, iseve rogorc germaniaSi danaSaulTan dakavSirebiT mim-

dinare gamoZiebis gaWianurebis, gamo. xsenebulTan dakavSirebiT, 

gansakuTrebiT mniSvnelovani iyo saqmis masalebidan miRebuli in-

formacia, romlis Tanaxmadac, sxva saqmeebis ganxilvis dros ganm-

cxadebelma SeTiTxna yalbi mtkicebulebani, wina ricxvebiT daTar-

iRebuli dokumentacia da manipulirebda mowmeebiT. amasTan, unda 

aRiniSnos, rom es ar iyo erTaderTi safuZveli patimrobis vadis 

gagrZelebisaTvis, radganac ganmcxadeblis mimalvis safrTxec ar-

sebobda; Sveicariis mTavroba aseve daeyrdno Semdgomi danaSauleb-

is Tavidan acilebis aucileblobas, rac ar ganxilula saapelacio 

sasamarTloebis mier, radganac damnaSaveTa molaparakebisa da mi-

malvis safrTxe sakmaris safuZvlad iqna miCneuli da evropis sasa-

marTlomac gaiziara aRniSnuli mosazreba 

107. Case of OSUCH v. POLAND, no. 31246/02, § 26, 14 November 2006, and 
CELEJEWSKI v. POLAND, no. 17584/04, §§ 37-38, 4 May 2006
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xsenebuli safrTxe, rogorc ukve aRiniSna, ZiriTa-

dad gulisxmobs mowmeebze zewolas, mtkicebulebebis 

ganadgurebas an mtkicebulebebis mopovebisaTvis xe-

lis SeSlas. Tumca strasburgis sasamarTlom calsaxad 

ganacxada, rom mxolod konkretuli faqtebis safuZ-

velze SeuZlia erovnul sasamarTlos daaskvnas xsen-

ebuli safrTxis realurad arseboba. mxolod is faqti, 

rom piri braldebulia winaswari SeTanxmebiT danaSau-

lebrivi qmedebis ganxorcielebaSi ar aris sakmarisi 

aseTi safrTxis safuZvelze piris gangrZobad winaswar 

patimrobaSi moTavsebisaTvis108. 

gadawyvetilebis miRebis dros, aucilebelia gaT-

valiswinebul da gaanalizebul iqnes individualuri 

faqtorebi, imyofeba Tu ara piri Tanamdebobaze109, Seu-

Zlia Tu ara mas potenciurad zewola ganaxorcielos 

mowmeebze, edeba Tu ara brali pirs organizebuli dana-

Saulis CadenaSi da sxva110.

mowmeebze zewolisa da
mtkicebulebebis ganadgurebis safrTxe

marTlmsajulebis jerovnad ganxorcielebaSi 

Carevis motiviT pirisaTvis winaswari patimrobis Se-

fardebasTan dakavSirebiT gansakuTrebiT saintereso 

ganmarteba gaakeTa strasburgis sasamarTlom saqmeSi 

Aleksandr Makarov v. Russia111 romelSic erovnulma sasa-

marTloebma ganmcxadebels winaswari patimroba Seu-

108. Case of POPOV AND VOROBYEV v. RUSSIA (Application no. 1606/02) 
JUDGMENT 23 April 2009 para 82

109. Case of MAKAROV v. RUSSIA
110. Case of POLONSKYI v. RUSSIA (Application no. 30033/05) para 148
111. Case of ALEKSANDR MAKAROV v. RUSSIA ( (Application no. 15217/07) 

JUDGMENT 12 March 2009 para 129-133
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fardes imis gamo, rom es ukanaskneli warsulSi q. tom-

skis meri iyo da savarudod zewolas moaxdenda mowmee-

bze, romlebic mis daqvemdebarebaSi myofi pirebiiyvnen, 

maSin rodesac ganmcxadebels ekava meris Tanamdeboba, 

aseve rom gaanadgurebda mtkicebulebebs. amasTanave 

xelisuflebis organoebis mtkicebiT, arsebobda ra-

modenime mowme, romelic acxadebda, rom ganmcxadeb-

els hqonda mcdeloba ganexorcielebina maTze zewola. 

xsenebul saqmesTan dakavSirebiT strasburgis sasa-

marTlom pirvel rigSi ganixila ganmcxadeblis samsax-

urebrivi statusi da mdgomareoba, im momentisaTvis, 

rodesac am ukanasknels erovnulma sasamarTloebma 

Seufardes winaswari patimroba. xsenebuli momenti-

saTvis ganmcxadebeli ukve aRar iyo tomskis meri da pa-

timrobidan gaTavisuflebis SemTxvevaSi ver iqneboda 

aRdgenili Tavis Tanamdebobaze. amave dros strasbur-

gis sasamarTlom Seusabamod miiCnia is faqti, rom maSin 

rodesac xsenebuli motiviT erovnulma sasamarTloeb-

ma ganmcxadebels Seufardes winaswari patimroba, maT 

ar ganuxilavT am safuZvlisaTvis iseTi mniSvnelovani 

aspeqtebi, rogoricaa ganmcxadeblis pirovneba, misi 

qceva dakavebamde da dakavebis Semdgom, konkretuli 

mtkicebulebebi, romlebic miuTiTebdnen mowmeebze ze-

wolisa Tu mtkicebulebebis falsificirebis faqtebze. 

amave dros, strasburgis sasamarTlom gakvirveba ver 

damala im faqtTan dakavSirebiT, rom erovnulma sasa-

marTloebma ramodenime mowmis Cvenebaze dayrdnobiT, 

romlebic ar yofila ganmcxadeblisaTvis cnobili da 

gamJRavnebuli, miiCnies, rom igi cdilobda mowmeebze 

zewolas. xsenebulTan dakavSirebiT strasburgis sasa-

marTlom ganacxada, rom maSin rodesac am mowmeebis Cve-

nebebis safuZvelze, ganmcxadebels Seefarda winaswari 

patimroba im motiviT, rom es ukanaskneli cdilobda 

marTlmsajulebis jerovnad ganxorcielebaSi Carevas, 
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ganmcxadebels da mis damcvels sul mcire am mowmeebis 

dakiTxvis Sansi mainc unda miscemodaT112. 

imavesaqmeSi evropis sasamarTlom saqmis faq-

tobrivi garemoebebidan gamomdinare, kidev erTi mniS-

vnelovani principi Camoayaliba. winaswari gamoZiebis 

mimdinareobis periodSi gamoZiebas gaaCnda sakmarisi 

dro da yvela saSualeba, imisaTvis, raTa moepovebina 

yvela saWiro mtkicebuleba da mieRo mowmeTa Cvenebebi. 

miuxedavad amisa, mas Semdgom rac winaswari gamoZieba 

dasrulda da saqme sabraldebo daskvniT gaigzavna sasa-

marTloSi, ganmcxadebeli winaswar patimrobaSi kidev 

18 Tve rCeboda. Sesabamisad, strasburgis sasamarTlom 

daaskvna, rom aRniSnul saqmeSi marTlmsajulebis je-

rovnad ganxorcielebaSi Carevis safrTxis safuZvliT 

ganmcxadeblis winaswari patimroba SeusabamobaSi iyo 

me-5 muxlis me-3 punqtTan113.

saqmeSi Mamedova v. Russia erovnulma sasamarT-

loebma, garda imisa rom ver daasabuTes Tu rogor Se-

Zlebda ganmcxadebeli marTlmsajulebis jerovnad 

ganxorcielebaSi Carevas, moaxdines im faqtis ugul-

vebelyofac, rom sisxlis samarTlis saqmeze gamoZie-

bis dawyebis momentidan man datova marTlmsajulebis 

departamentis xelmZRvanelis posti, ar mimalula 

gamoZiebis procesSi da mowmeebze zewolis an mtkiceb-

ulebebis ganadgurebis araviTari xelSesaxebi saSuale-

ba da xelmisawvdomoba ar gaaCnda. imavdroulad, stras-

burgis sasamarTlom gansakuTrebuli yuradReba gaa-

maxvila im faqtze, rom maSin rodesac braldebulisaT-

vis pirvelad etapze winaswari patimrobis Sefardeba 

marTlmsajulebis jerovnad ganxorcielebaSi Carevis 

safrTxis safuZvelzexdeba, garkveuli drois gasvlis 

112. igive, para 131
113. igive dasabuTeba ixileT saqmeSi SOLOVYEV v. RUSSIA, no. 2708/02, 

§ 115, 24 May 2007
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Semdgomwinaswari patimrobis gangrZobadi aucileblo-

bis mtkicebis tvirTi xelisuflebas ekisreba.yvela 

aseT SemTxvevaSi, xelisuflebis organoebs momete-

buli damajereblobiT mouwevT imis mtkiceba, Tu po-

tenciurad ra gziT moaxerxebs braldebuli garkveuli 

drois gasvlis Semdgom mowmeebze zewolas an mtkice-

bulebebis ganadgurebas, miTumetes Tu mowmeebi ukve 

dakiTxuli, xolo Sesabamisi mtkicebulebebi Segrove-

buli iqna gamoZiebis mier114.

piris braleuloba organizebuli 
danaSaulis CadenaSi

mniSvnelovani garemoeba, romelsac gansa-

kuTrebul yuradRebas uTmobs strasburgis sasa-

marTlo aris braldebulis kavSiri organizebul dana-

SaulTan. Sesabamisad, strasburgis sasamarTlos prec-

edentuli samarTlis analizis safuZvelze SeiZleba 

iTqvas, rom winaswari patimrobis Sefardebis marTl-

zomierebis ganxilvisas, strasburgis sasamarTlo bev-

rad ufro tolerantulia erovnuli sasamarTloebis 

mier Tavdapirvel etapze organizebul danaSaulSi 

braldebuli pirebisaTvis winaswari patimrobis Se-

fardebis mimarT, vidre calkeuli braldebulebi-

saTvis, romelTac araferi aqvT saerTo organizebul 

danaSaulTan radganac strasburgis sasamarTlos gan-

martebiT organizebuli danaSaulis dros bevrad ufro 

maRalia marTlmsajulebis jerovnad ganxorcielebaSi 

Carevis safrTxe, Tumca aseT SemTxvevebSic aucile-

114. Case of MAMEDOVA v. RUSSIA, no. 7064/05, § 76, judgment of 1 June 
2006
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blad unda ganxorcieldes individualuri garemoebe-

bis Sefaseba115.

organizebul danaSaulTan dakavSirebul safuZ-

velze, sasamarTlom saqmeSi Polonskiy v. Russia ganacxada: 

“sasamarTlo aRiarebs, rom im saqmeebSi, rom-

lebic exeba organizebul danaSauls imis safrTxe, 

rom braldebuli, winaswari patimrobidan gaTa-

visuflebis SemTxvevaSi zewolas ganaxorcielebs 

mowmeebze an sxvagvarad xels SeuSlis samarTal-

warmoebis jerovnad warmarTvas gacilebiT didia. 

xsenebul faqtors SeuZlia gaamarTlos winaswari 

patimrobis SedarebiT xangrZlivi periodi. Tumca 

xelisuflebis organoebs ar gaaCniaT ganusaz-

Rvreli diskrecia gaagrZelon winaswari patim-

roba116. am safuZvelze SesaZlebelia winaswari pa-

timrobis pirveladi periodi gamarTlebuli iyos, 

magram drois gasvlis paralelurad xsenebuli 

safrTxe klebulobs da Sesabamisad, mas Semdgom 

rac gamoZieba dakiTxavs mowmeebs da moipovebs 

sxva saxis mtkicebulebebs marTlzomieri aRar 

iqneba am safuZvliT piris winaswar patimrobaSi 

datoveba”117.

115. aRniSnuls naTlad davinaxavT Tuki erTmaneTs SevadarebT 

saqmeebs KULIKOWSKI v. POLAND (Application no. 18353/03) JUDGMENT 19 
May 2009, CELEJEWSKI v. POLAND, no. 17584/04, § 37, 4 May 2006 და BĄK 
v. POLAND, no. 7870/04, § 64, ECHR 2007

116. Case of OSUCH v. POLAND, no. 31246/02, § 26, 14 November 2006, and 
Case of CELEJEWSKI v. POLAND, no. 17584/04, §§ 37-38, 4 May 2006

117. Case of MAMEDOVA v. RUSSIA, no. 7064/05, judgment 1 June 2006 para 
79, 
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danaSaulis aRkveTis aucilebloba

danaSaulis aRkveTis aucilebloba, Tavisufleb-

is aRkveTis vadis gagrZelebisaTvis, kanonier safuZv-

ladCaiTvleba, im SemTxvevaSi Tu pirs mZime danaSaulis 

CadenaSi wauyeneben brals, Tumca mxolod es ar aris 

sakmarisi piroba. 

gadawyvetilebis marTlzomierebisaTvis, umniS-

vnelovanesia, damtkicdes, rom Semdgomi danaSaulebis 

Cadenis Tavidan acilebisaTvis zrunva sinamdviles 

Seefereba da ganxorcielebuli RonisZieba marTlzom-

ieria. aRniSnulis Sefasebisas gaTvaliswinebul unda 

iqnes saqmis yvela garemoeba, gansakuTrebiT ki dakave-

bulis pirovneba da warsuli. mxedvelobaSi miiReba is 

faqti, aseTis arsebobis SemTxvevaSi, rom piri adrec 

iyo msjavrdebuli imave an msgavsi danaSaulisaTvis, 

romelic gamoZiebis stadiaSia, iseve rogorc gamoZie-

bis dawyebasa da braldebis wayenebas Soris periodSi 

Cadenili danaSaulisaTvis. aseT SemTxvevaSi, SesaZle-

belia moxdes Tavisuflebis aRkveTa.118 Tumca, piris 

xangrZlivi patimroba aramarTlzomierad CaiTvleba 

maSin, rodesac Cadenili danaSaulebis erTmaneTTan Se-

dareba SeuZlebelia maTi xasiaTisa Tu simZimis xarisx-

is gamo.119 ufro metic, varaudi imis Sesaxeb, rom pirma 

pirobiTi gaTavisuflebis periodSi Caidina danaSauli 

_ rac SesaZloa warmodgenil iqnes Sesabamisi piris pa-

118. rogorc amas adgili hqonda saqmeSi ASSENOV v. BULGARIA
119. ix. Case of CLOOTH v. BELGIUM, romelic exeboda mkvlelobasa 

da xanZris gaCenas. amasTan, ganmcxadebeli adrec iyo msjavrdebuli 

damamZimebel garemoebebSi Cadenili qurdobisa da dezertirobis 

mcdelobisaTvis; Case of MULLER v. FRANCE, romelSic ganmcxadebeli 

braldebuli iyo ramdenime SeiaraRebul yaCaRobaSi da mas warsulis 

daukonkretebeli faqtebi gauxsenes 
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timrobis ganaxlebis safuZvlad _ calsaxad saWiroebs 

dasabuTebas120, vinaidan garkveul dromde piris mimarT 

moqmedebs udanaSaulobis prezunfcia yvela saqmeSi 

romelSic igi braldebulia.

garda amisa, aramarTlzomieri iqneboda Tav-

isuflebis aRkveTis vadis gagrZelebis gamarTleba 

danaSaulis ganmeorebiT Cadenis SiSze apelirebiT, 

rac, Tavis mxriv, SesaZlebelia warmoadgendes gamon-

aklis SemTxvevas.121danaSaulis ganmeorebiT Cadenis 

safrTxis safuZvelze braldebulebisaTvis winaswari 

patimrobis Sefardeba gamarTlebulad aris miCneuli 

strasburgis sasamarTlos mier maSin, rodesac saxezea 

xsenebuli safrTxis damamtkicebeli garemoebebi. da-

naSaulis Cadenis safrTxis mxolod abstraqtuli da 

zogadi moxsenieba ar aris sakmarisi imisaTvis, rom pirs 

Seefardos winaswari patimroba. saqmeSi Polonskiy v. Rus-
sia122 erovnulma sasamarTloebma winaswari patimroba 

Seufardes ganmcxadebels im motiviT, rom arsebobda 

danaSaulis xelmeored Cadenis safrTxe, xolo aRniS-

nuli varaudi xelisuflebis organoebma daafuZnes 

im faqtze, rom ganmcxadebeli dausaqmebeli iyo. iseve 

rogorc sxva saqmeebze123 sasamarTlom daadgina, rom 

xelisuflebis organoebma ar SeiZleba piris mier dana-

Saulis xelmeored Cadenis safrTxe daafuZnon mxolod 

umuSevrobis faqtze. 

kidev erTi faqtori, romelsac mTel rig SemTx-

vevebSi gamoZieba eyrdnoba, aris is rom pirs Semdgomi 

120. saqmeSi STÖGMULLER v. AUSTRIA evropis sasamarTlom xazgas-

miT aRniSna, rom mxolod ramdenime saCivari iqna warmodgenili

121. ix. Case of I.A. v. FRANCE, romelic exeboda ganmcxadeblis mier 

Tavisi colis savaraudo mkvlelobas. amasTan, unda aRiniSnos, rom 

safrTxis araviTari dasabuTeba ar yofila warmodgenili mocemul 

saqmeSi

122. Case of POLONSKYI v. RUSSIA, Application no. 30033/05
123. magaliTad Pshevecherskiy v. Russia, no. 28957/02, § 68, 24 May 2007
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danaSaulebis Cadenas aiZulebs finansuri problemebi. 

sasamarTlom calsaxad miuTiTa rom amgvari argumenti, 

naklebad damajerebelia.124

damatebiT unda aRiniSnos, rom ganmcxadeblis 

fsiqikuri mdgomareobis Sefaseba SesaZlebelia winas-

wari patimrobis gagrZelebasTan mWidrod iyos dakav-

Sirebuli, magram unda gaviTvaliswinoT, rom igi Sei-

ZlebamianiSnebdes aseve mxolod Terapiuli mkurnalo-

bis aucileblobaze, romlis SemTxvevaSic patimrobis 

vadis gagrZeleba aramarTlzomieri iqneboda.125

kidev ufro saintereso rac strasburgis sasa-

marTlom Polonskiy v. Russia saqmeSi ganacxada iyo is, rom 

im SemTxvevaSic ki Tu pirs msjavri edeba sxva danaSaul-

Si da ixdis Sesabamis sasjels, xolo paralelurad mim-

dinareobs samarTalwarmoeba sxva saqmeze, romelSic 

Sesabamisi piri braldebulia, erovnuli sasamarTloe-

bi valdebulni arian pirisaTvis winaswari patimrobis 

Sefardebisas me-5 muxlis me-3 punqtiT moxseniebuli 

standartebi daakmayofilon. anu, ukve patimrobaSi 

myofi pirisaTvis aRkveTis RonisZiebad winaswari pa-

timrobis Sefardebisas absoluturad identuri stan-

dartebi gamoiyeneba, rac Tavisufali adamianis mimarT. 

bunebrvia motivacia naTelia, piri SesaZloa patimro-

bidan nebismier dros raime mizeziT gaTavisufldes, 

magaliTad aministiiT, da sxva. 

xsenebul saqmeSi miuxedavad imisa, rom ganmcxa-

debeli sasjels ixdida sxva danaSaulisaTvis da igi 

124. amis magaliTi ix. saqmeSi STOGMULER v. AUSTRIA, romelSic 

ganmcxadebelma Seicvala Tavisi Tanamdeboba da fulis gamsesxe-

beli _ romelTanac danaSaulebrivi qmedebebiT iyo dakavSirebuli 

_ gaxda aviatori

125. saqmeSi CLOOTH v. BELGIUM fsiqiatrma ganacxada, rom saWiro 

iyo ganmcxadeblis xangrZlivi mkurnaloba, radganac mas awuxebda 

mZime sulieri avadmyofoba da ver akontrolebda sakuTar qmede-

bebs
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imyofeboda sapatimro dawesebulebaSi, erovnulma 

sasamarTloebma gansaxilvel saqmeze winaswari patim-

robis Sefardebisas gamoiyenes stereotipuli formu-

lireba da kuriozuli mdgomareoba miviReT, rodesac 

sasamarTlom ganacxada, rom im SemTxvevaSi Tu pirs wi-

naswari patimroba ar Seefardeboda, es ukanaskneli mi-

emaleboda gamoZiebas da zewolas moaxdenda mowmeebsa 

da msajulebze. 

strasburgis sasamarTlo, im SemTxvevaSi Tuki piri 

msjavrdebulia da sasjels ixdis sxva danaSaulisaTvis, 

sruliad ara-tradiciuli gziT wavida, da ganacxada, 

rom mxolod gamonaklis SemTxvevebSi aris SesaZlebeli 

aseti pirisaTvis winaswari patimrobis Sefardebis br-

Zanebis gacema.magaliTad, rodesacaucilebelia misi 

gadayvana sasjelaRsrulebiTi dawesebulebidan, sadac 

igi ixdis sasjels, iseT dawesebulebaSi, romelic mde-

bareobs gamoZiebis an sasamarTlo samarTalwarmoebis 

adgilTan axlos. ruseTis sasamarTloebis brZanebebSi 

araferi iyo naTqvami am sakiTxTan dakavSirebiT da br-

Zaneba tradiciul, sruliad stereotipul formuli-

rebas daeyrdno. miuxedavad imisa, rom am konkretul 

SemTxvevaSi erovnuli sasamarTloebis mier gacemuli 

brZanebebi praqtikuli TvalsazrisiT veranair ze-

gavlenas ver axdenda ganmcxadeblis Tavisuflebis da 

xelSeuxeblobis SezRudvaze, radganac igi ukve ixdi-

da sasjels sxva danaSaulisaTvis da patimrobaSi iyo, 

strasburgis sasamarTlom mainc CaTvala me-5 muxlis 

me-3 punqtis darRvevad erovnuli sasamarTloebis mier 

miRebuli stereotipuli gadawyvetilebebi, romlebic 

mxolod formaluri safuZvlebiT Semoifarglebodnen 

da aranairad ar ganixilavdnen an asabuTebdnen indi-

vidualur garemoebebs, romlebic Sesabamisi iqneboda 

sasamarTlo brZanebaSi xsenebul mimalvis safrTxesa 
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da marTlmsajulebis jerovnad ganxorcielebaSi Care-

vis safrTxisaTvis126.

sazogadoebrivi wesrigis 
dacvis aucilebloba

sazogadoebrivi wesrigis dacvis aucilebloba, 

romelic aseve moicavs braldebulis dacvaze zrun-

vas, saqmeSi Letellier v. France miCneul iqna iseT faqtorad, 

romlis safuZvelzec SesaZlebeli iyo Tavisuflebis 

aRkveTis vadis gagrZeleba. TumcaRa, evropis sasamarT-

lom aRniSna, rom mocemuli RonisZieba gamoyenebuli 

unda yofiliyo gamonaklis SemTxvevebSi, da mxolod 

maSin, rodesac SesaZlebeli iyo imis damtkiceba, rom 

piris gaTavisufleba konkretul viTarebaSi xelyofda 

sazogadoebriv wesrigs. mocemul SemTxvevaSi mxolod 

danaSaulis xasiaTze dayrdnoba sasamarTlosaTvis mi-

uRebelia.127

miuxedavadimisa, rompatimrobis gamoyeneba iseT 

mZime danaSaulze, rogoricaa mkvleloba _ rogorc 

dazaralebulis naTesavebis, aseve zogadad sazoga-

doebis mxridan _ logikurad TiTqos akmayofilebs 

sazogadoebrivi wesrigis xelyofis saSiSroebis tests, 

126. iseve rogorc sxva mraval saqmeSi, am saqmeSic sasamarTlom 

ganacxada, rom konvenciis darRveva im SemTxvevaSic ki aris SesaZle-

beli, rodesac am darRvevas ar gamouwvevia ziani Case of RELIGIONSGE-
MEINSCHAFT DER ZEUGEN JEHOVAS AND OTHERS v. AUSTRIA, no. 40825/98, 
§ 67, 31 July 2008; Case of WASSINK v. THE NETHERLANDS, 27 September 1990, 
§ 38, Series A no. 185-A; and Case of MARCKX v. BELGIUM, 13 June 1979, § 27, 
Series A no. 31

127. ix. Case of I.A. v. FRANCE, romelSic evropis sasamarTlo ar 

iyo darwmunebuli erovnuli sasamarTloebis mier gamotanil gad-

awyvetilebaTa sisworeSi, romlebic miuTiTebdnen danaSaulis xasi-

aTsa (ganmcxadeblis colis mkvleloba) da sazogadoebis ganwyobe-

bze
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evropis sasamarTlom Letellier-is saqmeSi daadgina, rom-

sinamdvileSi ganmcxadeblis mier mokluli alJirelis 

deda da da ar iyvnen ganmcxadeblis gaTavisuflebis wi-

naaRmdegni. amasTan, Tavisuflebis aRkveTa im motiviT, 

rom dazaralebulis naTesavebi apirebdnen SurisZie-

bas, araefeqturad iqna Sefasebuli evropis sasamarT-

los mier saqmeSi I.A. v. France. sasamarTlom zemoTxsen-

ebuli bundovnad da ararealurad miiCnia imis gamo, 

romdazaralebulis naTesavebis umravlesoba libanSi 

cxovrobda. 

evropis sasamarTlom xazgasmiT aRniSna, rom yov-

el SemTxvevaSi konkretulad unda dadgindes vadebi, 

radgan Tavisuflebis aRkveTa SesaZlebelia mxolod im 

dromde, ra dromdec sazogadoebriv wesrigs safrTxe 

emuqreba. ar aris gamoricxuli, rom sazogadoebis 

wevrebis qmedeba gaxdes naklebad agresiuli magali-

Tad, mas Semdeg, rac danaSauliT gamowveuli pirveladi 

Soki gaifanteba.
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Seusabamo praqtika

strasburgis sasamarTlom uaxles precedentul 

samarTalSi gansakuTrebuli yuradReba gaamaxvila ma-

vne praqtikaze, romelsac adgili aqvs evropuli kon-

venciis monawile zogierT saxelmwifoSi. amgvari mavne 

praqtikas xvadasxva komponentisagan Sedgeba da sasa-

marTlos mravlobiT SemTxvevebSi gamo hqonda msgavsi 

gadawyvetilebebi sxvadasxva saxelmwifoebis winaaRm-

deg. amgvari mavne praqtikisaTvis damaxasiaTebelia 

erovnuli sasamarTloebis mier winaswari patimrobis 

SefardebasTan dakavSirebiT stereotipuli gadaw-

yvetilebebis miReba128.

a) gadawyvetilebebis individualuri xasiaTi

strasburgis sasamarTlos ganmartebiT, konvenci-

is me-5 muxlis me-3 punqti erTmniSvnelovnad moiTxovs, 

rom sasamarTloebma individualurad ganixilon Ti-

Toeuli braldebulisaTvis winaswari patimrobis Se-

fardebis aucileblobis sakiTxi da Seafason individu-

aluri garemoebebi, raTa Tavidan iqnes acilebuli er-

Tiani da Sesabamisad, winaswar momzadebuli standartis 

gamoyeneba yvela braldebulTan mimarTebaSi. 

aRniSnuli wesi, unda moqmedebdes erTidaigive 

saxis danaSaulis CadenaSi braldebul pirTa mi-

128. Case of YAGCI AND SARGIN v. TURKEY Application 16419/90 ; 
16426/90 Judgment of 08/06/1995G.K. v. POLAND, no. 38816/97, § 84, 
20 January 2004; Case of ALEKSEY MAKAROV v. RUSSIA, no. 3223/07, § 53, 
12 June 2008; Case of SHCHEGLYUK v. RUSSIA, no. 7649/02, § 45, 14 December 
2006; KORCHUGANOVA case, cited above, §76; and Case of DOLGOVA v. RUSSIA, 
no. 11886/05, § 49, 2 March 2006



68winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaTa samarTlis analizi

marTac. ufrometic,es ukanaskneli gamoiyeneba Tana-

monawileebTan mimarTebaSic ki.

erovnuli sasamarTloebi valdebuli arian gamoi-

yenon individualuri midgoma da gulisyuriT Seafason 

individualuri garemoebebi, romlebic SeiZleba me-

tyvelebdnen winaswari patimrobis an sxva saxis alter-

natiuli iZulebis RonisZiebebis gamoyenebis sasarge-

blod an sawinaaRmdegod. 

`saerTo qvabSi yvela braldebulis moxarSvis 

praqtika~ strasburgis sasamarTlom kategoriulad 

dagmo ruseTis, TurqeTis, bulgareTis da poloneTis 

winaaRmdeg gamotanil mraval gadawyvetilebaSi. aRniS-

nul problemasTan dakavSirebiT evropuli sasamarT-

los kritikis obieqti saqarTveloc gaxda. 

winaswari patimrobis Sefardebis marTlzomiere-

basTan dakavSirebiT, saqarTvelos winaaRmdeg gamot-

anil uaxles gadawyvetilebebSi, strasburgis sasamarT-

lom gansakuTrebuli yuradReba gaamaxvila erovnuli 

sasamarTloebis mier winaswari patimrobis stereo-

tipul gadawyvetilebebTan dakavSirebiT. zemoT ukve 

miTiTebul nikolaiSvili saqarTvelos winaaRmdeg 

saqmeSi, sasamarTlo kategoriulia. 

`evropuli sasamarTlo gansakuTrebul wux-

ils gamoTqvams saqarTvelos erovnuli sasamarT-

los mier winaswari patimrobis SefardebasTan ... 

[...] da miRebul gadawyvetilebasTan dakavSire-

biT, romelic miRebul iqna winaswar SemuSavebuli 

standartuli formis brZanebiT. imis nacvlad, 

rom erovnul sasamarTlos ganexorcielebina 

Tavisi movaleoba da moeZia myari argumentacia wi-

naswari patimrobis gasamarTleblad, sasamarTlo 

daeyrdno da Semoifargla patimrobasTan dakav-

Sirebuli gadawyvetilebis winaswar SemuSavebul 
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da winaswar dabeWdil zogad nimuSSi Cawerili-

abstraqtulidebulebebiT. xsenebuli praqtika 

pirdapir uTiTebs xelisuflebis erovnuli orga-

noebis mier sakiTxis ganxilvis `Sesabamisi gulm-

odginebis~ ar arsebobaze, rac winaaRmdegobaSi 

modis evropuli konvenciis me-5 muxlis me-3 punq-

tis suliskveTebasTan~129.

analogiuria argumentebi gvxvdeba saqmeSi, fa-

curia saqarTvelos winaaRmdeg, romelzec zemoT ukve 

gvqonda saubari. 

bunebrivia  yvela saqme strasburgSi ver xvde-

ba. Sesabamisad, imisaTvis rom mkiTxvels ar darCes 

nikolaiSvilisa da facurias saqmeebis gamonakliso-

bis STabeWdileba,  aucileblad unda avRniSnoT, rom 

saqarTveloSi CamoyalibebulipraqtikisaTvis erTi 

Tvalis gadavlebiTac sruliad naTelia,rom msgavs 

problematikas Zalian xSirad wavawydebiT erovnuli 

sasamarTloebis mier winaswari patimrobis Sefarde-

basTan dakavSirebul brZanebebSi. amgvari brZanebe-

bis analizisas, rogorc wesi, vawydebiT absolutur-

ad identur dasabuTebas, romelic meti araferia Tu 

ara,sisxlis samarTlis saproceso kanonmdeblobis 

151-e muxliT dadgenili safuZvlebis pirdapiri gada-

tana mosamarTlis brZanebaSi. 

b) gadawyvetilebebis dasabuTebis valdeb-

uleba

strasburgis sasamarTlo erovnul sasamarT-

loebs dasabuTebis valdebulebas akisrebs, rac Tavis 

mxriv mWidrod aris dakavSirebuli ama Tu im qveyanaSi 

129. giorgi nikolaiSvili saqarTvelos winaaRmdeg 2009 wlis 13 

ianvris ganCineba ganacxadi #37048/04 (Giorgi NIKOLAISHVILI v. GEOR-
GIA Application no. 37048/04)punqti 73
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mosamarTlis mier mtkicebulebebis Sefasebis sakiTx-

Tan. 

saqmeSi Makarov v. Russia evropis sasamarTlom 

ganacxada, rom erovnulma sasamarTloebma yovelgvari 

dasabuTebis gareSe ar gaiTvaliswines ganmcxadeblis 

mier wardgenili argumentacia winaswari gamoZiebis 

periodSi misi TavisuflebaSi datovebasTan dakavSire-

biT. kerZod, strasburgis sasamarTlos mtkicebiT, 

xelisuflebis organoebma ganaxorcieles araTanmim-

devruli da SerCeviTi midgoma mxareebis mier ward-

genili winaswari patimrobis Sefardebis mizanSewoni-

lobasTan dakavSirebuli argumentaciis Sefasebisas.  

maSin rodesac ganmcxadeblis mier wardgenili argu-

mentacia (mudmivi sacxovrebeli adgilis qona, ojaxi 

da Svilebi, sazRvargareT raime qonebis an Tanxebis ar 

qona) erovnuli sasamarTlos mier ignorirebul iqna 

subieqturad. erovnulma sasamarTloebma, yovelgvari 

mtkicebulebebis gareSe, sarwmunod miiCnies specsam-

saxurebis (ФСБ) mier mowodebuli informacia piris mi-

malvis survilTan dakavSirebiT da sasamarTloebs Sem-

dgomSic ar ganuxorcielebiaT raime saxis qmedeba am 

informaciis gadamowmebis Tu Sesabamisi mtkicebulebe-

bis warmodgenis Taobaze130.

ruseTis federaciis winaaRmdeg gamotanil bo-

lodroindel gadawyvetilebebSi, romlebic ukavSird-

eboda winaswari patimrobis Sefardebas, strasburgis 

sasamarTlom gansakuTrebiT gaakritika winaswari pa-

timrobis Sefardebis koleqtiuri brZanebebis praqtika. 

kerZod, rodesac erT danaSaulSi braldebul pirebs da 

Tanamonawileebs ruseTis sasamarTloebi erTi saerTo 

brZanebiT agzavnidnen winaswar patimrobaSi131. saqme-

130.  Case of ALEKSANDR MAKAROV v. RUSSIA (Application no. 15217/07) 
JUDGMENT 12 March 2009 para 127 

131. Case of SHCHEGLYUK v. RUSSIA, no. 7649/02, § 45, 14 December 2006; 
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Si Popov v. Russia sasamarTlom ganacxada, rom praqtika, 

romlis Tanaxmadac koleqtiuri brZanebebis gacema Ti-

Toeul patimarTan mimarTebaSi individualuri gare-

moebebis ganxilvisa da midgomis gareSemimdinareobs, 

TavisTavad ewinaaRmdegeba me-5 muxlis me-3 punqtTan132.

g) SesaZlo mZime sasjeli, rogorc winaswari 

patimrobis gardauvali piroba

stereotipul da koleqtiur gadawyvetile-

bebTan erTad sasamarTlos kritikis sagani gaxda sxva-

dasxva qveyanaSi arsebuli praqtika, romlis Tanaxmad-

ac garkveuli tipis danaSaulebze, romelTa CadenaSi 

msjavrdebis SemTxvevaSic gaTvaliswinebuli iyo mZime 

sasjeli, xelisuflebis erovnuli organoebis mier 

aucileblad iqna miCneuli winaswari patimrobis gamoy-

eneba133. saqmeSi Belchev v. Bulgaria strasburgis sasamarT-

lom ganacxada: 

`[praqtika, romlis Tanaxmadac] garkveuli 

tipis danaSaulebze winaswari patimrobis Se-

fardebis prezumfcia SesaZlebelia gabaTilebu-

liyo mxolod Zalian mZime avadmyofobis SemTx-

vevaSi, romlis drosac Teoriuladac ki SeuZle-

beli iqneboda mimalva, danaSaulis xelaxla Cadena 

an gamoZiebisaTvis xelis SeSla... da romlis Ta-

naxmadac mtkicebis tvirTipraqtikulad bral-

debuls ekisreboda, raTa aseTi gansakuTrebuli 

gamonaklisi SemTxvevis arseboba daemtkicebina 

erovnuli sasamarTlosaTvis... arRvevs konvenciis 

me-5 muxlis me-3 punqtis moTxovnebs~.

Case of KORCHUGANOVA, cited above, § 76; and Case of DOLGOVA v. RUSSIA, 
no. 11886/05, § 49, 2 March 2006

132. Case of POPOV AND VOROBYEV v. RUSSIA (Application no. 1606/02) 
JUDGMENT 23 April 2009 para 83.

133. Ilijkov v. Bulgaria, no. 33977/96, 26 July 2001
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miuxedavad imisa, rom danaSaulis CadenaSi 

piris mimarT sisxlis samarTlebrivi devnis aRZvris 

saWiroeba, iseve rogorc danaSaulis Cadenis Tavidan 

acileba, qmnis sakmaris safuZvels imisaTvis, raTa da-

naSaulis CadenaSi eWvmitanil pirs aRekveTos Tavisu-

fleba, aRniSnuli ar warmoadgens sakmaris safuZvels 

pirisaTvis,meqanikurad da dasabuTebis gareSe, winas-

wari patimrobis Sefardebisa Tu patimrobis vadis-

gasagrZeleblad. patimrobis Sefardeba unda eqvemde-

barebodes sasamarTlos mxridan myisier gadamowmebas. 

gadamowmebis procesSi, am ukanasknelma, unda ganixi-

los ara mxolod dakavebis kanoniereba, aramed misi 

gagrZelebis mizanSewonilobac. patimrobis gangrZoba-

dobis Sesaxeb SeuZlebelia erTmniSvnelovani pasuxis 

gacema, radganac SeiZleba arsebobdes eWvi Sesabamisi 

piris mier danaSaulis Cadenis an Cadenis mcdelobasTan 

dakavSirebiT. 

mizezebi patimrobis vadis gagrZelebisaTvis mx-

olod maSin CaiTvleba dasaSvebad, rodesac isini namd-

vilad Seesabameba konkretul pirTan dakavSirebul ga-

remoebebs. Sesabamisad, ar SeiZleba arsebobdes norma, 

romelic danaSaulebrivi warsulis, nasamarTlobis 

mqone pirebs, an Tundac maT, romlebsac bralad ede-

baT calkeuli mZime danaSaulis Cadena, CamoarTmevda 

uflebas, maTi gaTavisuflebis sakiTxi ganxiluli yo-

filiyo sasamarTlos mier kanoniT gaTvaliswinebuli 

proceduriT. 

saqmeSiCaballerov. theUnitedKingdom, romelSicgan-

mcxadebelidakavebuliqnagaupatiurebismcdelobis-

braldebiT, mTavrobamaRiarame-5 (3) muxlisdarRveva, 

rodesacerovnulmasasamarTlomganmcxadebelsuar-

iuTxragiraoTigaTavisuflebaze. erovnulisasamarT-

lodaeyrdnokanons, romlisTanaxmadac, arcerTipiri 
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_ gamonaklisisgareSe _ visacbralihqondawayenebu-

lianmsjavrdebuliiyoganzraxTugaufrTxilebelim-

kvlelobisCadenaSiangaupatiurebaSi, arSeiZlebodag

aTavisuflebuliyogiraoTi.134amgvarikanonimiuRebe

lia adamianis uflebaTa sasamarTlosaTvis, ramdena-

dacigisasamarTloebsaraZlevssaSualebas, ganixilon-

TavisuflebaaRkveTilipirissaqmeSi arsebuli konk-

retuli garemoebebi, da avtomaturad, danaSaulis ar-

sidan gamomdinare adgenen Tavisufelebis aRkveTas. 

aucileblad unda aRiniSnos, romaris SemTxveve-

bi, rodesacsasamarTlomgaumarTlebladcnoTavisu-

flebisaRkveTisvadisgagrZelebamkvlelobissaqmeebSi

cki,135 rac kidev erTxel calsaxad adasturebs individ-

ualuri midgomis prioritetulobasstrasburgisaTvis 

da gamoricxavs sworxazovnebas.

134. 2000 wlis 8 Tebervali

135. Case of I.A. v. FRANCE, 1998 wlis 23 seqtemberi, da Case of LE-
TELLIER v. FRANCE, 1991 wlis 26 ivnisi
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saqarTveloSi arsebuli praqtika

a) monacemebi gamoTxovili saqmeebis Sesaxeb

imisaTvis, raTa SevafasoT Tu ramdenad Seesabam-

eba saqarTveloSi winaswari patimrobis SefardebasTan 

dakavSirbeuli praqtika universalur da evropul 

standartebs, winamdebare kvlevis farglebSi saqarT-

velos zogadi administraciuli kodeqsis informaciis 

Tavisuflebis moTxovnebis Sesabamisad, da 28-e, 37-e, 

38-e da me-40-e muxlebis safuZvelze gamoviTxoveT da 

davamuSaveT, Tbilisis saqalaqo sasamarTlos sisxlis 

samarTlis saqmeTa kolegiis mier 2008 da 2009 wlebSi 

miRebuli Semdegi brZanebebi (sul 103 brZaneba):

30 brZaneba aRkveTi RonisZiebis saxiT dapatim-� 
rebis SerCevis Sesaxeb (15 – 2008 weli, 15 -- 2009 

weli);

30 brZaneba aRkveTi RonisZiebis saxiT SerCeuli � 
patimrobis vadis gagrZelebis Sesaxeb (15 – 2008 

weli, 15 -- 2009 weli);

43 brZaneba aRkveTi RonisZiebis saxiT giraos Se-� 
fardebis Sesaxeb (20 – 2008 weli, 23-- 2009 weli);

amavdroulad, damatebiT damuSavda Semdegi 

raionuli/saqalaqo sasamarTloebis brZanebebi aRkve-

Ti RonisZiebebis Sefardebis/Secvlis Sesaxeb (sul 11):

dedofliswyaros raionuli sasamarTlos 1 br-� 
Zaneba aRkveTi RonisZiebis saxiT dapatimrebis 

SerCevis Sesaxeb (2008);

Telavis raionuli sasamarTlos 1 brZaneba aRkve-� 
Ti RonisZiebis Secvlis Sesaxeb (2009);
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Telavis raionuli sasamarTlos 1 brZaneba aRkve-� 
Ti RonisZiebis saxiT dapatimrebis gamoyenebis 

Sesaxeb (2009);

siRnaRis raionuli sasamarTlos 1 brZaneba � 
aRkveTi RonisZiebis saxiT dapatimrebis gamoyen-

ebis Sesaxeb (2008);

ozurgeTis raionuli sasamarTlos 3 brZaneba � 
aRkveTi RonisZiebis saxiT dapatimrebis gamoyen-

ebis Sesaxeb (2009-2010);

quTaisis saqalaqo sasamarTlos 1 brZaneba aRkve-� 
Ti RonisZiebis saxiT giraos Sefardebis Sesaxeb 

(2009);

quTaisis saqalaqo sasamarTlos 3 brZaneba aRkve-� 
Ti RonisZiebis saxiT dapatimrebis gamoyenebis 

Sesaxeb (2009-2010);

abaSis raionuli sasamarTlos 1 brZaneba aRkveTi � 
RonisZiebis saxiT 

b) statistikuri informacia

saqarTvelos uzenaesi sasamarTlos ver gverdze 

ganTavsebuli, aRkveTis RonisZiebebis gamoyenebasTan 

dakavSirebuli 2008 da 2009 wlebis, statisitikuri in-

formacia Semdegnairadgamoiyureba:136

136. statistikuri monacemebisTvis ix. http://www.supremecourt.ge/de-
fault.aspx?sec_id=1171&lang=1
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uzenaesi sasamarTlos statistikuri monacemebi aRkveTis 

RonisZiebebis SefardebasTan dakavSirebiT: 2008 weli

sisxlis 

saproceso 

samarT-

lebrivi 

iZulebis 

RonisZiebis 

dasaxeleba

sagamoZiebo organodan Semosuli ganxiluli Suamdgomloba

aRkveTis 

RonisZiebis 

Sefardebaze

aRkveTis 

RonisZiebis 

vadis 

gagrZelebaze

aRkveTis RonisZiebis 

Secvlaze

Semsubu-

qebaze
damZimebaze

s
u
l

d
a
k
m
a
y
o
-

f
i
l
d
a

S
u
l

d
a
k
m
a
y
o
-

f
i
l
d
a

s
u
l

d
a
k
m
a
y
o
-

f
i
l
d
a

s
u
l

d
a
k
m
a
y
o
-

f
i
l
d
a

 
1 2 4 5 6 7 9 10

1 dapatimreba 8197 7806 191 190 75 72

2 girao 6410 6300 6 6 696 676

3

girao pa-

tim robis 

uz run-

velyofiT

2598 2542

4
piradi 

Tav deboba
100 100 1 1

5

arasrul-

wlovani 

bral-

debulis 

meTvalyure-

obaSi gad-

acema

16 15 1 1

6

samxedro 

mosamsaxuris 

qcevisadmi 

sardlobis 

meTvaly-

ureoba

22 22

7

sul 

aRkveTis 

RonisZieba

17343 16785 192 191 82 79 696 676
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zemoT miTiTebuli monacemebidan gamomdinare 

ramdenime saintereso maCveneblis gamoyofa SeiZleba:

patimroba Seadgens 2008 wels Sefardebuli 1. 

aRkveTis RonisZiebebis saerTo raodenobis 46%;

patimroba da girao, patimrobis uzrunvely-2. 

ofiT, Seadgens 2008 wels Sefardebuli aRkveTis 

RonisZiebebis saerTo raodenobis 61%;

patimroba, girao da girao patimrobis uzrunve-3. 

lyofiT, Seadgens 2008 wels Sefardebuli aRkve-

Tis RonisZiebebis saerTo raodenobis 99%; 

2008 wels sasamarTloebma daakmayofiles, 4. 

gamomZieblis/prokuroris patimrobis Sefarde-

bis Sesaxeb Suamdgomlobebis 95%;

2008 wels sasamarTloebma daakmayofiles, patim-5. 

robis vadis gagrZelebis Sesaxeb Suamdgomlobe-

bis 99.5%;
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uzenaesi sasamarTlos statistikuri monacemebi aRkveTis 

RonisZiebebis SefardebasTan dakavSirebiT: 2009 weli

sisxlis 

saproceso 

samarTleb-

rivi 

iZulebis 

RonisZiebis 

dasaxeleba

ganxilulia sagamoZiebo organodan Semosuli Suamdgomloba

aRkveTis 

RonisZiebis 

Sefardebaze

aRkveTis 

RonisZiebis 

vadis 

gagrZele-

baze

aRkveTis RonisZiebis 

Secvlaze

Semsubu-

qebaze
damZimebaze

s
u
l

d
a
k
m
a
y
o
-

f
i
l
d
a

s
u
l

D
a
k
m
a
y
o
-
f
i
l
d
a

s
u
l

d
a
k
m
a
y
o
f
i
l
d
a

s
u
l

d
a
k
m
a
y
o
f
i
l
d
a

 1 2 4 5 6 7 9 10

1 dapatimreba 8713 8198 199 199 57 52  1  1

2 girao 6367 5651  3  8 7 646 599

3

girao 

patimrobis 

uzrunvel-

yofiT

1841 1656  3  3 1 1 6 6

4
piradi 

Tavdeboba
134 124 1  1   

5

arasrul-

wlovani 

braldebulis 

meTval-

yureobaSi 

gadacema

19 19     

6

samxedro 

mosamsaxuris 

qcevisadmi 

sardlobis 

meTvalyu-

reoba

15 15      1  1

7
sul a/

RonisZieba
17089 15663 202 202 67 61 654 613
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2009 wlis monacemebiT arsebiTad igive mdgomare-

obaa, patimrobis gamoyenebis saerTo maCveneblis zrdis 

tendenciiT.

patimroba Seadgens Sefardebuli aRkveTis 1. 

RonisZiebebis saerTo raodenobis 51%;

patimroba da girao patimrobis uzrunvelyofiT, 2. 

Seadgens Sefardebuli aRkveTis RonisZiebebis 

saerTo raodenobis 63%; 

patimroba, girao da girao patimrobis uzrunvely-3. 

ofiT, Seadgens Sefardebuli aRkveTis RonisZie-

bebis saerTo raodenobis 99%;

sasamarTloebma daakmayofiles gamomZieblis/4. 

prokuroris patimrobis Sefardebis Suamdgom-

lobebis 94%;

sasamarTloebma daakmayofiles patimrobis vadis 5. 

gagrZelebis Suamdgomlobebis 100%;

aRkveTis RonisZiebebis ZiriTadi tendenciebi 

individualuri sasamarTloebis doneze Seesabameba 

mTeli qveynis masStabiT arsebul tendenciebs. kvlevis 

miznebisTvis damatebiT damuSavda Tbilisis saqalaqo 

sasamarTlos Sesabamisi statistikuri informacia. 

Cvens xelT arsebuli monacemebi Sejamebuli saxiT war-

modgenilia qvemoT mocemul cxrilSi.
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Tbilisis saqalaqo sasamarTlo:2008-2009 wlebSi patim-

robisa da giraos moTxovniT Semosuli Suamdgomlo bebis 

statistika

2008 weli
g
a
n
x
i
l
u
l
i
a

d
a
k
m
a
y
o
-

f
i
l
d
a

a
r
 

d
a
k
m
a
y
o
-

f
i
l
d
a

d
a
m
t
k
i
c
d
a
 

s
a
p
r
o
c
e
s
o
 

S
e
T
a
n
x
m
e
b
a

g
a
n
u
x
i
l
v
e
l
i

g
a
i
T
x
o
v
e
s

patimroba  3630 3290  231  94  7  8

girao  3981  3424  61  487  4  5

patimrobis 

vadis 

gagrZeleba

 72  72

dakmayofilda patimrobis Sefardebis moTx-� 
ovniT ganxiluli Suamdgomlobebis 90%;

dakmayofilda patimrobis vadis gagrZelebis � 
moTxovniT ganxiluli Suamdgomlobebis 100%.

2009 weli

g
a
n
x
i
l
u
l
i
a

d
a
k
m
a
y
o
-

f
i
l
d
a

a
r
 
d
a
k
m
a
y
o
-

f
i
l
d
a

d
a
m
t
k
i
c
d
a
 

s
a
p
r
o
c
e
s
o
 

S
e
T
a
n
x
m
e
b
a

g
a
n
u
x
i
l
v
e
l
i

g
a
i
T
x
o
v
e
s

patimrobis 

Sefardeba
 4306  3913  186  184  2  21

giraos 

Sefardeba
 3384  2679  68  628  2  7

patimrobis 

vadis 

gagrZeleba

 106  106
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dakmayofilda patimrobis Sefardebis moTx-� 
ovniT ganxiluli Suamdgomlobebis 91%;

dakmayofilda patimrobis vadis gagrZelebis � 
moTxovniT ganxiluli Suamdgomlobebis 100%

g) sasamarTlo statistika iZulebis Ro-

nisZiebad winaswari patimrobis Sefardebis Ses-

axeb

zemoxsnebuli, saerTaSoriso da Sida-saxelmwi-

foebrivi institutebis SeniSvnebisa da rekomendacieb-

is fonze Tuki bolo wlebis saqarTvelos sasamarTloe-

bis mier aRkveT RonisZiebad patimrobis Sefardebis 

statistikasgadavxedavT, suraTi Zalzed mZimea. 

bolo wlebSi gamoyenebuli iZulebis RonisZie-

bebidan winaswari patimrobis Sefardeba xorcield-

eba saqmeebis 45-55%, Tumca aRniSnuli maCvenebeli 94-

95% utoldeba rodesac iZulebis RonisZiebis saxiT 

winaswari patimrobis Sefardebas sasamarTlos winaSe 

Suamdgomlobs gamoZieba. xsenebuli ki azrs ukargavs 

saqarTvelos sisxlis samarTlis kodeqsSi alterna-

tiuli iZulebis RonisZiebebis arsebobis koncefcias 

da gansakuTrebiT ki iseTi efeqtiani alternatiuli 

iZulebiTi RonisZiebis gamoyenebas, rogoric aris gi-

rao (rogorc es miCneulia adamianis uflebaTa evropu-

li sasamarTlos mier). 

2009 wels, braldebulis mimarT iZulebis RonisZie-

bis saxiT winaswari patimrobis Sefardebis moTxovniT 

gamoZiebam saqarTvelos sasamarTloebs 8,713 Suamdgom-

lobiT mimarTa. aqedan sasamarTloebma daakmayofiles 

8,198 anu 94%-e meti. 2008 wlis analogiuri monacemebi 
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Semdegnairad gamoiyureba. 8,197 Suamdgomlobidan 7,806 

anu 95%-e meti dakmayofilda. 

2007 wlis me-2 naxevarSi sasamarTloebSi gamoZie-

bis organoebis mier calkeul danaSaulebSi braldeb-

ulebisaTvis aRkveT RonisZiebad patimrobis Sefarde-

basTan dakavSirebuli 4,475 Suamdgomlobidan, sasa-

marTloebma daakmayofiles 4,240 anu daaxloebiT 94%. 

xolo imave wlis pirvel naxevarSi 5,084 Suamdgomlobi-

dan 4,689 anu daaxloebiT 92%. 

2006 wlis meore naxevarSi patimrobis Sefarde-

basTan dakavSirebuli 5,893 Suamdgomlobidan, sasa-

marTloebma daakmayofiles 5,202 anu daaxloebiT 89%. 

kidev ufro SemaSfoTebelia, bolo wlebSi, wi-

naswari patimrobis gagrZelebis statistika, rodesac 

patimrobis dakmayofileba TiTqmis srulad emTxveva 

prokuraturis moTxovnebs. 2009 wels winaswari patim-

robis gagrZelebasTan dakavSirebiT wardgenili Suam-

dgomlobebidan yvela anu 100% dakmayofilda, xolo 

2008 wels xsenebuli maCvenebeli erTi erTeuliT Camor-

Ceboda: 191 Suamdgomlobidan, 190 dakmayofilda. 

statistikur informaciaze dayrdnobiT advilia 

daskvnis gakeTeba, rom maSin rodesac winaswari gamoZie-

bis etapze gamoZieba iTxovs iZulebis RonisZiebis sax-

iT winaswari patimrobis Sefardebas, sasamarTloebi 

absoluturad umravles SemTxvevebSi akmayofileben 

xsenebul Suamdgomlobebs da gascemen patimrobis br-

Zanebas.

Sesabamisad, saqarTveloSi prezumfcia Tavisu-

flebis sasargeblod eWvqveS dgas, da samwuxarod Se-

Zleba iTqvas rom armoqmedebs.

mniSvnelovani kiTxva am SemTxveva is aris, Tu ra 

ganapirobebs aseT tendenciisa da praqtikas? am kiTx-
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vaze sapasuxod mravali sxvadasxva mizezi SeiZleba 

arsebobdes, wminda samarTlebrivi, fundamentur-

ideologiuri, politikur-koniunqturuli da sxva, 

Tumca vfiqrobT saukeTeso pasuxi evropis sasamarT-

lom gasca, saqarTvelos winaaRmdeg gamotanil ramod-

enime gadawyvetilebaSi. 

strasburgis pasuxi martivi, magram Zalzed Se-

maSfoTebelia: sasamarTloebi xelmZRvaneloben ara 

saqmis garemoebebiT, faqtobrivi mtkicebulebebiT an 

saqmis Seswavlisas “Sesabamisi gulmodginebiT”, aramed 

“winaswar SemuSavebuli da winaswar dabeWdili, zogad 

nimuSSi Cawerili abstraqtuli debulebebiT”. 

qarTuli marTlmsajulebis Sesaxeb informireb-

uli adamianebisaTvis ufro gasagebad rom vTqvaT, evro-

puli sasamarTlo miuTiTebs e.w. “gaidlainebis” Sesaxeb, 

romelic qarTveli mosamarTleebisaTvis savaldebulo 

samagido saxelmZRvaneloa. aRniSnuli “gaidlainebis” 

sakiTxi, Tveebis ganmavlobaSi ganxilvis sagani iyo. 

isini TbilisSi progresisa da marTlmsajulebis efeq-

turobis nimuSad Sefasda, strasburgSi ki marTlmsa-

julebis ganxorcielebisa da adamianis Tavisuflebisa 

da xelSeuxeblobis fundamenturi uflebis dacvis win-

aRobad. 
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saqarTveloSi winaswari patimrobis 
SefardebasTan dakavSirebuli sasamarTlo 

brZanebebis / dadgenilebebis analizi

saqarTveloSi aRkveTis RonisZiebis saxiT 
giraos gamoyenebis pirobebi

evropis adamianis uflebaTa da TavisuflebaTa 

dacviskonvenciisme-5(3) muxliuzrunvelyofsgiraossa-

fuZvelzegaTavisuflebisuflebasdaupiratesobasani-

WebsmisgamoyenebassasamarTloprocesismimdinareo-

bisdros. giraossafuZvelzegaTavisuflebazeuarisTq-

maSesaZlebeliamxolodoTxiSemTxvevisarsebobisas: 

mimalvis safrTxe; 1) 

marTlmsajulebis ganxorcielebaSi Carevis 2) 

safrTxe; 

danaSaulis aRkveTis safrTxe; da 3) 

sazogadoebrivi wesrigis dacvis aucileblo-4) 

ba _ zemoT ukve ganxiluli pirobebis gaTval-

iswinebiT.

gamomdinare iqidan, rom giraos mTavari mizania, 

uzrunvelyos braldebulis sasamarTlo ganxilvaze 

gamocxadeba, misi odenoba aseve unda Seesabamebodes am 

miznis miRwevas. magaliTad, saqmeSi Neumeisterv. Austria,137 

romelSic erovnulma sasamarTlom giraos odenoba 

gamoiangariSa mxolod ganmcxadeblisaTvis miyenebuli 

zaralis safuZvelze, evropis sasamarTlom daadgina 

me-5(3) muxlis darRveva dagadawyvita, rom giraos mTa-

vari mizania, Sesabamisi piris sasamarTlo ganxilvaze 

137. Case of NEUMEISTER v. AUSTRIA, 1968 wlis 27 ivnisi
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gamocxadeba da ara dazaralebulisaTvis zaralis anaz-

Raureba, rac braldebulis qmedebam gamoiwvia. 

evropuli sasamarTlo miiCnevs, rom gaTavisu-

flebis garantia ar SeiZleba akisrebdes braldebuls 

imaze met tvirTs, rac aucilebelia usafrTxoebis 

gonivruli xarisxisaTvis. uzrunvelyofis RonisZiebis 

xasiaTi da odenoba, romlis daniSnulebaa braldebu-

lis daswreba sasamarTlo ganxilvaze, unda ukavSird-

ebodes da gamomdinareobdes im safuZvlidan, romlis 

Tanaxmadac xorcieldeba piris winaswari patimroba. 

rodesac uzrunvelyofis saxiT finansur garantiaTa 

warmodgenaa saWiro,138 giraos odenoba gamoangariSe-

bul unda iqnes braldebulis pirovnuli Tvisebebis,  

misi finansuri mdgomareobisa da im pirebTan urTier-

Tobis gaTvaliswinebiT, romlebic kisruloben Sesa-

bamisi uzrunvelyofis RonisZiebis ganxorcielebas.  

braldebulma xelmisawvdomi unda gaxados informacia 

misi finansuri mdgomareobis Sesaxeb, romlis Semdgo-

mac qveynis Sida kompetenturi organoebi valdebulni 

arian, yuradRebiT Seiswavlon informacia giraos Sesa-

bamisi odenobis gansazRvris mizniT. giraos saxiT imaze 

meti odenobis Tanxis gansazRvra, vidre es aucilebe-

lia uzrunvelyofis miznis misaRwevad – rac gulisx-

mobs ̀ mimalvis survilis gaqarwylebis mizniT daSinebis 

sakmaris saSualebas~ _ aucileblad gamoiwvevs piris 

giraoTi sargeblobis uflebis darRvevas.139 garantiis 

saxiT pasportis CamorTmeva SesaZlebelia imave princi-

pis safuZvelze, rac moqmedebs finansur garantiebTan 

dakavSirebiT, da mimarTul unda iyos braldebulis 

sasamarTlo ganxilvaze gamocxadebis uzrunvelyofi-

saken.140

138. Case of WEMHOFF v. THE FEDERAL REPUBLIC OF GERMANY
139. Case of NEUMEISTER v. AUSTRIA
140. Case of STÖGMULLER v. AUSTRIA
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aqve isic unda aRiniSnos, rom sasamarTlo praq-

tikaSi vxvdebiT iseT saqmeebs, sadac arsebobs Sesabami-

si piris mimalvis didi safrTxe. aseT SemTxvevebSi Sesa-

Zloa garantiis saxiT giraos nebismieri odenoba ara-

damakmayofilebeli aRmoCndes. ase magaliTad, saqmeSi 

Punzeltv. the Chech Republic, erovnulma sasamarTloebma ar 

daakmayofiles ganmcxadeblis giraoTi gaTavisufleba  

(igi mzad iyo gadaexada 15,000,000,00 Cexuri krona). Sem-

dgomSi erovnulma sasamarTlom mzadyofna gamoTqva, 

gaeTavisuflebina ganmcxadebeli misi janmrTelobis 

mdgomareobis gauaresebis gamo, Tuki es ukanaskneli 

giraos saxiT gadaixdida 30,000,000,00 Cexur kronas. ev-

ropis sasamarTlom, gaiTvaliswina ra ganmcxadeblis 

mier dadebul SeTanxmebaTa moculoba (am ukanasknelma 

daamzada ori yalbi Ceki, romelic iyo 28,400,000,00 Cex-

uri kronis eqvivalenti; dakavebamde igi apirebda ori 

univermaRis SeZenas, romelTa Rirebuleba Seadgenda  

338,856,000,00 da 236,000,000,00 Cexur kronas. amasTan, igi 

apirebda am univermaRebis valis dafarvas, rac Seadgen-

da 150,000,000,00 Cexur kronas), daadgina, rom giraoTi 

gaTavisuflebaze uaris Tqma da uzrunvelyofis ufro 

didi odenobiT gansazRvra vidre amas sTavazobda gan-

mcxadebeli, ar warmoadgenda me-5 (3) muxlis darRve-

vas.141

giraos, rogorc iZulebis RonisZiebis, 
gamoyenebis tendenciebi saqarTveloSi

aris SemTxvevebi, rodesac erovnulisasamarT-

loebi aRmkveT RonisZiebad iyeneben giraos. Tumca, gi-

141. 2000 wlis 25 aprili; evropis sasamarTlom aseve aRniSna, 

rom ganmcxadebeli xelmeored mainc iqneboda dapatimrebuli 

eqstradiciis procesTan dakavSirebiT
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raos gamoyenebisas warmoCindeba iseTi saxis xarvezebi, 

romelic azrs ukargavs am saxis alternatiuli aRkveTi 

RonisZiebis gamoyenebas. ZiriTadad problema giraos 

gamoangariSebisas gasaTvaliswinebeli iseTi kriteri-

umebis ganxilvis valdebulebis ugulvebelyofas exeba, 

rogoric aris:

1) braldebulis ekonomikur-finansuri mdgomare-

obis gamokvleva;

2)  braldebulis mier Cadenili danaSaulis simZime. 

saqarTvelos sasamarTlo praqtikaSi gvxvdeba 

SemTxvevebi, rodesac pirs, romelsac ar gaaCnia uZra-

vi qoneba, Rirebuli moZravi qoneba da romlis ojaxis 

wevrebis erToblivi Semosavali Seadgens, magaliTad 

700-800 lars, moparuli telefonis SeZenis gamo giraos 

Tanxad ganesazRvra 170 000 lari. aseT SemTxvevebSi na-

Telia, rom piri ver gadaixdis giraos, rasac Sedegad 

mohyveba mis mimarT ualternativod winaswari patim-

robis gamoyeneba. xsenebuli gadawyvetilebiT, azri 

ekargeba TviTgiraos umTavres daniSnulebas, romlis 

Tanaxmadac girao uzrunvelyofs braldebulis drou-

lad gamocxadebas sagamoZiebo organoebis winaSe da 

sasamarTloSi arsebiTi samarTalwarmoebisas.

srulyofili da detaluri analizis mizniT, Cven 

gamoviTxoveT da detalurad gavecaniT brZanebebs gi-

raos Sefardebis Sesaxeb. Sesabamisad maTi xasiaTis 

mixedviT, brZanebebis ramdenime jgufis gamoyofa Sei-

Zleba:

brZanebebis pirveli jgufi Sedgeba im brZanebe-

bisagan, sadac gamoyenebulia standartuli teqsti 

aRkveTis RonisZiebis miznebisa da safuZvlebis arse-

bobis Sesaxeb, da ar aris gamyarebuli Sesabamisi faqto-

brivi garemoebebiTa da mtkicebulebebiT. 
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uSualod giraos gamoyenebis safuZvelad ki miC-

neulia is, rom 

(1) Cadenilia naklebad mZime danaSauli; 

(2) pirovnuli maxasiaTeblebidan gamomdinare, 

girao adekvaturi aRkveTis RonisZiebaa. 

am tipis brZanebebSi mosamarTlis msjeloba/

dasabuTeba Semdegi arsebiTad standartuli fraze-

ologiiT Semoifargleba:

{......}

ganixila ra warmodgenili Sumdgomloba da mois-

mina mxareTa mosazrebani, sasamarTlos miaCnia, rom ar-

sebobs sakmarisi formaluri da faqtobrivi safuZvle-

bi [. . .] mimarT a/RonisZiebis gamoyenebisaTvis, kerZod:

- braldebulis saxiT pasuxisgebaSi micemisas, mt-

kicebulebaTa mopovebisas da damagrebisas arsebiTi xa-

siaTis darRvevebis daSvebis faqti, rac gamoiwvevda a/

RonisZiebis gamoyenebaze uaris Tqmas, saqmis masalebis 

(sagamoZiebo da sxva saproceso moqmedebebis oqmebiT) 

ar dasturdeba;

- sisxlis samarTlis saqmis warmodgenili ma-

salebis (sagamoZiebo da sxva saproceso moqmedebebis 

oqmebi) da braldebulis saxiT pasuxisgebaSi micemis 

Sesaxeb dadgenilebaSi – miTiTebuli mtkicebulebe-

bis (dazaralebul [. . .] Cveneba, sagzao-satransporto 

SemTxvevis cnoba, SemTxvevis adgilis daTvalierebis 

oqmi da TandarTuli sqema, sasamarTlo samedicino, 

trasologiur-teqnikuri da avtoteqnikuri eqsperti-

zebis daskvnebi, alkoholuri Trobis faqtis dadenis 

samedicino Semowmebis oqmi da sxva masalebi) Sesabam-

isad, saxezea sakmarisi faqtobrivi safuZvlebi bral-
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debiT gaTvaliswinebuli qmedebisaTvis piris mimarT 

aRkveTis RonisZiebis gamosayeneblad;

- a/RonisZiebis konkretuli saxis SerCevis sakiTx-

is gadawyvetisas, mxedvelobaSi iRebs ra braldebulis 

pirovnebas (gaaCnia mudmivi sacxovrebeli adgili, aRi-

arebs da inaniebs danaSauls, ar aris nasamarTlevi) da 

danaSaulis simZimes [. . .] (bralad edeba naklebad mZime 

danaSaulis Cadena) sasamarTlos miaCnia, rom saqarT-

velos sisxlis samarTlis saproceso kodeqsis 151-e 

muxliT gaTvaliswinebuli aRkveTis RonisZiebis gamoy-

enebis miznis ganaxorcielebas uzrunvelyofs [. . .] mi-

marT aRkveTis RonisZiebad 2000 (ori aTasi) laris ode-

nobis giraos SerCeva.142

kidev erTi amonaridi sxva saqmeze brZanebidan, 

romelic arsebiTad identuri Sinaarsis matarebeli, 

mxolod ufro mokle da lakonuria:

{......}

sasamarTlo iTvaliswinebs saqarTvelos sssk-is 

153-e muxliT gansazRvrul garemoebebs, kerZod, dadge-

nilia, rom braldebuls aqvs mudmivi sacxovrebeli 

adgili, hyavs ojaxi, aRiarebs wardgenil braldebas, 

romelic aris naklebad mZime kategoriis da aRniSnuli 

garemoebebis gaTvaliswinebiT sasamarTlos miaCnia, 

rom braldebuls unda Seefardos aRkveTis RonisZiebad 

girao 2000 laris odenobiT, ris gamoc igi Tavisufle-

baSi yofnisas ar daemaleba gamoZiebas, sasamarTlos da 

xels ar SeuSlis saqmeze WeSmaritebis dadgenas.143

Sesabamisad, rogorc zemoT aRiniSna, Seswavlili 

brZanebebidan gamomdinareobs, rom giraos Sefardeba 

xdeba, garkveuli pirobebis arsebobisas, amasTanave, ar 

142. 2008 wlis brZaneba, #1(1)

143. 2008 wlis brZaneba, #1(2). 
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aris aucilebeli yvela am faqtoris kumulaciurad ar-

seboba. kerZod, 

saxezea naklebad mZime danaSauli;1. 

braldebuli akmayofilebs garkveul faqto-2. 

briv/pirovnul kriteriumebs, maT Soris, ar 

aris nasamarTlevi, hyavs ojaxi, aqvs mudmivi 

sacxovrebeli adgili, aRiarebs wardgenil 

braldebas. 

giraos Sefardebis SemTxvevaSi sasamarTlo aRar 

msjelobs naklebadmkacri aRkveTis RonisZiebis Se-

fardebis SesaZleblobaze. Seswavlili 40 brZanebidan 

mxolod erT brZanebaSi mosamarTle am sakiTxs erT 

winadadebas uTmobs – 

“[. . .] xolo ufro naklebad mkacri a/RonisZieba 

ver iqneba Sefardebuli, braldebulma TavisuflebaSi 

yofnisas kvlav ar ganagrZos danaSaulebrivi saqmiano-

ba, Tavi ar aaridos gamoZiebas, sasamarTlos da xeli ar 

SeuSalos gamoZiebas saqmeze WeSmaritebis dadgenas, 

[...]”.144

unda aRiniSnos, rom giraos Sefardebis moTxov-

nas umravles SemTxvevaSi avtomatur reJimSi eTanxmeba 

braldebuli da misi damcveli. 

Cvens mier Seswavlili saqmeebidan, mxolod, erT 

SemTxvevaSi moiTxova braldebulma giraos nacvlad 

piradi Tavdebobis gamoyeneba Semdeg garemoebebze mi-

TiTebiT: “aRiarebs da inaniebs danaSauls, ziani anaz-

Raurebulia, aqvs mZime ekonomikuri mdgomareoba” da 

Tavdeb pirebad daasaxela mSoblebi. Tumca sasamarT-

lom ugulebelyo braldebis moTxovna. mosamarTles 

ar umsjelia, arc romelime zemoT miTiTebul fato-

briv garemoebaze, da arc maTze daydnobiT Tavdebobis 

144. ix. danarTi #, 2009 wlis brZaneba #1(8).
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gamoyenebis SesaZleblobis Sesaxeb. analizisa da das-

abuTebuli msjelobis sanacvlod, mosamarTle Semoi-

fargla standartuli dasabuTebiT:

a/RonisZiebis konkretuli saxis SerCevis sakiTx-

is gadawyvetisas, mxedvelobaSi iRebs ra braldebulis 

pirovnebasa (gaaCnia mudmivi sacxovrebeli adgili, aRi-

arebs da inaniebs danaSauls, nasamarTlevia) da dana-

Saulis simZimes [. . .] (bralad edeba naklebad mZime dana-

Saulis Cadena) sasamarTlos miaCnia, rom saqarTvelos 

sisxlis samarTlis saproceso kodeqsis 151-e muxliT 

gaTvaliswinebuli aRkveTis RonisZiebis gamoyeneb-

is miznis ganxorcielebas uzrunvelyofs [. . .] mimarT 

aRkveTis RonisZiebad 2000 (ori aTasi) laris odenobis 

giraos SerCeva.145

mxolod ramdenime SemTxveva gvaqvs, rodesac 

dacvis mxarem moiTxova giraos Tanxis Semcireba, Tum-

ca sasamarTlom yvela aseT SemTxvevaSi uariganacxada. 

magaliTad, erT-erT brZanebaSi, sadac dacvis mxare gi-

raos Semcirebasa da gadaxdis vadis gazrdas iTxovda, 

sasamarTlom gamomZiebelis moTxovna, 3000 laris ode-

nobis giraos Sefardebis Sesaxeb ise daakmayofila erTi 

sityviTac ki ar Sexebia dacvis moTxovnasa da argument-

ebs. gadawyvtilebaSi vkiTxulobT

 [. . .]

braldebulma mxari dauWira gamomZieblis Suam-

dgomlobas, amasTan iTxova giraos Tanxis Semcireba da 

gadaxdis vadis gazrda im safuZvliT, rom braldebuls 

hyavs meuRle da sami Svili.

[. . .]

giraos odenobis gansazRvrisas, sasamarTlo 

mxedvelobaSi iRebs braldebis simZimes, braldebulis 

145. ix. danarTi #, 2009 wlis brZaneba #1(19).
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pirovnebas, mis qonebriv mdgomareobas da miaCnia, rom 

giraos odenoba unda ganisazRvros 3000 laris odeno-

biT.146

brZanebebis meore jgufi SedarebiT mcir-

ericxovania. aq moxvda is brZanebebi, sadac girao Se-

fardebulia mZime kategoriis danaSaulisaTvis. aseT 

SemTxvevebSi sainteresoa is garemoeba, rom aRkveTis 

RonisZiebis saxiT giraos Sefardebisas mosamarTleebi 

or ZiriTad arguments/safuZvels uTiTeben: 

braldebulis pirovneba (ar aris nasamarTlevi, 1. 

aRiarebs da inaniebs danaSauls, gaaCnia mudmivi 

sacxovrebeli adgili da sxva);

danaSaulis simZimes – mZime kategoriis danaSau-2. 

lia. 

magaliTad, erT-erT brZanebaSi vkiTxulobT:

a/RonisZiebis konkretuli saxis SerCevis sakiTxis 

gadawyvetisas, mxedvelobaSi iRebs ra braldebuleb-

is pirovnebas (ar arian nasamarTlevebi, aRiareben da 

inanieben danaSauls, gaaCniaT mudmivi sacxovrebeli 

adgili), aseve danaSaulis simZimes (bralad edebaT mZime 

kategoriis danaSaulis Cadena), sasamarTlos miaCnia, 

rom saqarTvelos sisxlis samarTlis saproceso kodeq-

sis 151-e muxliT gaTvaliswinebuli aRkveTis RonisZie-

bis gamoyenebis miznis ganxorcielebas uzrunvelyofs 

maT mimarT aRkveTis RonisZiebad 2000 (ori aTasi) laris 

odenobis giraos SerCeva.147

identuria dasabuTeba sxva brZanebebSic. magali-

146. ix. danarTi #, 2009 wlis brZaneba #1(18).

147. ix danarTi #, 2008 wlis brZaneba 2(10).



93 winaswari patimrobis SefardebasTan dakavSirebuli 
adamianis uflebaTa samarTlis analizi

Tad, erT-erT brZanebaSi mZime kategoriis danaSualis 

SemTxvevaSi giraos gamoyenebis safuZveli gaxda Semde-

gi: “dadgenilia, rom braldebuls hyavs ojaxi, aqvs mud-

mivi sacxovrebeli adgili, aRiarebs wardgenil bral-

debas, ar aris nasamarTlevi.”148

aRsaniSnavia erTi brZaneba, sadac mZime katego-

riis danaSaulis SemTxvevaSi giraos saxiT moTxovnili 

Tanxa 4000 lari mosamarTlem 2000 laramde Seamcira, im 

motiviT, rom braldebuli arasrulwlovani iyo.149

Cven vipoveT mxolod erTi brZaneba, saidanac ufro 

meti informaciaa imis Sesaxeb, Tu ratom moxda bralde-

bulisTvis giraos Sefardeba. kerZod, gadawyvetilebis 

teqstidan, standartul braldebulis pirad dadebiT 

mxareebTan erTad, damatebiT irkveva, rom braldebu-

li aqtiurad TanamSromlobs gamoZiebasTan, rac sasa-

marTlosTvis misaRebi aRmoCnda. kerZod, am brZanebaSi 

vkiTxulobT braldebis mxaris Semdeg arguments:

 [. . .] 

marTalia, [. . .] mer Cadenilia mZime kategoriis da-

naSauli, magram igi TanamSromlobs gamoZiebasTan, xels 

uwyobs saqmeze WeSmaritebis dadgenas da pirobas debs, 

rom ar daemaleba winaswar gamoZiebasa da sasamarTlos.

mosamarTle Sesabamisad, Tavis mxriv adgens, rom

a/RonisZiebis konkretuli saxis SerCevis sakiTx-

is gadawyvetisas, mxedvelobaSi iRebs ra braldebulis 

pirovnebasa (araa nasamarTlevi, gaaCnia mudmivi sacx-

ovrebeli adgili, aRiarebs da inaniebs danaSausl, aq-

tiurad TanamSromlobs gamoZiebasTan) da danaSaulis 

148.  ix danarTi #, 2008 wlis brZaneba 2(15).

149. ix. danarTi #, 2008 wlis brZaneba 2(18).
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simZimes ([. . .] bralad edeba mZime kategoriis danaSaulis 

Cadena) sasamarTlos miaCnia, rom saqarTvelos sisxlis 

samarTlis saproceso kodeqsis 151-e muxliT gaTval-

iswinebuli aRkveTis RonisZiebis gamoyenebis miznis 

ganxorcielebas uzrunvelyofs [. . .] mimarT aRkveTis 

RonisZiebad 60 000 (samoci aTasi) laris odenobis gia-

ros SerCeva.150

aseve sainteresoa kidev erTi brZaneba, sadac gi-

raos gamoyeneba moxda mZime da gansakuTrebiT mZime 

kategoriis danaSaulTaTvis braldebuli piris mimarT. 

aqac dasabuTeba identuria – “dadgenilia, rom bralde-

buls hyavs ojaxi, aqvs mudmivi sacxovrebeli adgili, 

aRiarebs wardgenil braldebas, aRniSnuli garemoebe-

bisa da qmedebis xasiTis gaTvaliswinebiT sasamarTlos 

miaCnia, rom braldebul [. . .] unda Seefardos girao [. . 

.] odenobiT, ris gamoc igi TavisuflebaSi yofnisas ar 

daemaleba gamoZiebas, sasamarTlos da xels ar SeuSlis 

saqmeze WeSmaritebis dadgenas.”151

kidev or brZanebaSi, sadac saubaria gansakuTrebiT 

mZime danaSaulze, aseve giraos gamoyenebis safuZveli 

gaxda is, rom “dadgenilia, rom braldebuls aqvs mud-

mivi sacxovrebeli adgili [da] aRiarebs wardgenil 

braldebas.”152

am brZanebis Sinaarsidan gamomdinare erTi mTa-

vari daskvnis gamotana SeiZleba: dausabuTebeli da 

raime konkretuli mtkicebulebebis an faqtobrivi ga-

remoebebis safuZvliani analizis gareSe miRebuli gad-

awyvetilebebis SemTxvevaSi absoluturad SeuZlebelia 

imis dadgena Tu ram ganapiroba msgavsi tipis saqmeebze 

sxvadasxva saxis aRkveTis RonisZiebebis Sefardeba. es ki 

150.  ix danarTi #, 2008 wlis brZaneba 2(12).

151.  ix danarTi #, 2008 wlis brZaneba 2(11).

152. ix danarTi #, 2008 wlis brZaneba 2(16), ix danarTi #, 2008 wlis 

brZaneba 2(17). 
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Sesabamisad badebs eWvs sasamarTlos profesionalizm-

sa da miukerZoeblobasTan dakavSirebiT. erTis mxriv, 

statistika adasturebs, rom mZime da gansakuTrebiT 

mZime kategoriis danaSaulTa SemTxvevaSi TiTqmis av-

tomatur reJimSi xdeba patimrobis Sefardeba, bral-

debulis pirovnuli da sxva faqtobrivi garemoebebis 

an raime mtkicebulebebis ganuxilvelad, Tumca aseve 

sruliad dausabuTeblad da raime konkretuli, gan-

masxvavebeli, gansakuTrebuli faqtorebis arsebobis 

gareSe gamonaklis SemTxvevebSi gvxvdeba giraos gamoy-

enebis erTeuli saqmeebic. es konkretuli SemTxvevebi 

ratom gaxda gamonaklisi, gadawyvetilebidan absolu-

turad gaurkvevelia.

gamomdinare iqidan, rom mosamarTleebi praqti-

kulad arasdros msjeloben aRkveTis RonisZiebis ama 

Tu im formis gamoyenebis individualur mxareebze, 

ar axdenen brZanebebis personifikacias da ZiriTadad 

zogadi xasiaTis blanketuri normebiT Semoifarglebi-

an, rTulia ganazogado qarTuli marTlmsajulebis 

fenomeni, da kidev ufro rTuli dasadgenia realurad 

ra faqtobriv garemoebebze dayrdnobiT iqmneba qarTu-

li sasamarTlo praqtika.
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aRkveTis RonisZiebis saxiT 
patimrobis gamoyeneba

miuxedavad imisa, rom statistikuri monacemebi 

SemaSfoTebelia da TavisTavad gvibiZgebs daskvnebis 

gakeTebisaken, umniSvnelovanesia Cvens xelT arsebuli 

brZanebebis Sinaarsobrivi ganxilva da analizi, raTa 

kidev ufro naTeli warmodgena Segvqmnas erovnuli sasa-

marTlo sistemis mier aRkveTis RonisZiebebis gamoyen-

ebis xasiaTis Sesaxeb. kvlevis miznebisTvis gamoTxovi-

li dapatimrebis SerCevis Sesaxeb brZanebebis gacnobis 

Sedegad, SesaZlebelia brZanebebis Semdeg kategorie-

bad dajgufeba:

brZanebebis pirveli jgufi, sadac adgili aqvs 

mosamarTleebis mier standartuli teqstis gamoyen-

ebas. aseT SemTxvevebSi dasabuTebis nawilSi, praqtiku-

lad yvela brZaneba sam ZiriTad debulebas Seicavs: 

sasamarTlom ganixila ra prokuroris TanxmobiT 1. 

gamomZieblis mier warmodgenili Suamdgomloba, 

gaecno TandarTul masalebs, moismina mxareTa gan-

martebebi, miiCnia, rom gamomZiebel [. . .] Suamdgom-

loba safuZvliania da unda dakmayofildes rad-

gan, arsebobs rogorc formaluri (saproceso), 

aseve faqtobrivi (mtkicebulebiTi) safuZvlebi 

aRkveTis RonisZiebis gamoyenebisaTvis: kerZod, 

braldebulis dakavebisas, braldebulis saxiT 

pasuxismgebaSi micemisas, mtkicebulebaTa mop-

ovebisa da damagrebisas arsebiTi xasiaTis sapro-

ceso darRvevebis daSvebis faqti, rac gamoiwvevda 
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aRkveTis RonisZiebis gamoyenebaze uaris Tqmas, 

saqmis masalebiT, Sesabamisi sagamoZiebo da sxva 

saproceso moqmedebebis oqmebiT ar dasturdeba.

braldebulis saxiT pasuxismgebaSi micemis dadge-2. 

nilebaSi miTiTebuli mtkicebulebebisa da aseve 

saqmeSi arsebuli sxva masalebis Sesabamisad, sax-

ezea sakmarisi faqtobrivi safuZvlebi braldebiT 

gaTvaliswinebuli qmedebisaTvis braldebulis 

mimarT aRkveTis RonisZiebis gamoyenebisaTvis.

aRkveTis RonisZiebis konkretuli saxis SerCevi-3. 

sas sasamarTlo mxedvelobaSi iRebs braldebu-

lis mimarT wardgenili braldebis simZimes da mis 

sazogadoebriv saSiSroebas, igi miekuTveba mZime 

danaSaulTa kategorias, romelic iTvaliswinebs 

xangrZlivi vadiT Tavisuflebis aRkveTas, gasaT-

valiswinebelia aseve is garemoebac, rom bral-

debulma mkacri sasjelis SiSiT, SesaZlebelia 

Tavi aaridos gamoZiebasa da sasamarTlos, xeli 

SeuSalos mtkicebulebaTa mopovebasa da saqmeze 

WeSmaritebis dadgenas, Sesabamisad braldebulis 

mimarT arasapatimro aR/RonisZiebis gamoyeneba 

ver uzrunvelyofs mis mimarT aRkveTis RonisZie-

bis Sesrulebas. saqarTvelos sssk-is 151-e mux-

liT gaTvaliswinebuli miznebis uzrunvelyofa 

gamoZiebis am etapze SesaZlebelia mxolod dapa-

timrebis gamoyenebiT.153

am kategoriis brZanebebSi mosamarTleebi mxolod 

formalurad adgenen “sakmarisi saproceso da faqto-

brivi safuZvlebis arsebobas”da Suamdgomlobas akmay-

ofileben, saqmeSi arsebuli Sesabamisi masalebisa da 

mtkicebulebebis ganxilvis gareSe. 

153  ix. danarTi #, 2008 wlis brZaneba #1(4)
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patimrobis Sefardebis aucileblobis dasabuTe-

bisas, mosamarTleebi ar msjeloben im konkretul faq-

tobriv garemoebebze, romelTac ganapirobes braldeb-

ulisaTvis patimrobis Sefardebis aucilebloba. xSir-

ad patimrobis gamoyenebis safuZvli xdeba kanoniT gaT-

valiswinebuli yvela an umetesi safuZvlis formaluri 

miTiTeba, anu ufro naTeli rom iyos, ubralod kanonis 

Canaweris brZanebaSi meqanikuri gadmotana, konkre-

tuli safuZvlebis arsebobis individualuri ganxil-

visa da dasabuTebis gareSe. mosamarTleebi saerTod ar 

msjeloben sxva ara-sapatimro aRkveTis RonisZiebebis 

gamoyenebis SesaZleblobaze. 

aRsaniSnavia rigi brZanebebi, sadac mZime an gansa-

kuTrebiT mZime danaSaulis CadenaSi braldebul pirebs 

avtomatur reJimSi ufardeben patimrobas Semdeg ste-

reotipul dasabuTebaze dayrdnobiT:

“[. . .] bralad Seracxuli danaSauli miekuTvneba 

mZime danaSaulTa kategorias, ris gamoc sasamarTlos 

miaCnia, rom mocemul SemTxvevaSi, aRkveTis RonisZieb-

is gamoyenebis miznis miRweva SeuZlebelia patimrobaze 

ufro msubuqi aRkveTis RonisZiebis gamoyenebiT.”154

am tipis brZanebebSi, evropis sasamarTlos prec-

edentuli samarTlis principulad sapirispiro argu-

mentaciisa da mtkicebis miuxedavad, es aris patimrobis 

SefardebiserTaderTi safuZveli. 

brZanebebis meore jgufi (sadac am kvlevis miz-

nebisTvis Seswavlili brZanebebis umravlesoba Sevida) 

cota meti dasabuTebulobiT xasiaTdeba. mosamarTlee-

bis mxridan adgili aqvs mcdelobas, patimrobis Se-

fardebis saproceso safuZvlebi ganamtkicos saqmeSi 

154. ix. danarTi #, 2009 wlis brZaneba #1(20)
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arsebuli faqtobrivi garemoebebiT (mtkicebulebe-

biT). Tumca, es dasabuTeba xSirad aseve stereotipuli 

xasiaTisaa. 

sailustraciod ganvixiloT erT-erTi brZane-

ba, romelic dasabuTebis nawilSi Semdeg msjelobas 

efuZneba:

 [. . .]

ganixila ra Suamdgomloba da moismina mxare-

Ta mosazrebebi, sasamarTlos miaCnia, rom arsebobs 

rogorc formaluri (saproceso), aseve faqtobrivi 

(mtkicebulebiTi) safuZvlebi aRkveTis RonisZiebis 

gamoyenebisaTvis, kerZod, braldebulis dakavebisas, 

braldebulis saxiT pasuxismgebaSi micemisas, mtkiceb-

ulebaTa mopovebisa da damagrebisas arsebiTi xasiaTis 

saproceso darRvevebis daSvebis faqti, rac gamoiwvevda 

aRkveTis RonisZiebis gamoyenebaze uaris Tqmas, saqmis 

masalebiT (sagamoZiebo da sxva saproceso moqmedebebis 

oqmebiT) ar dasturdeba. 

braldebulis saxiT pasuxisgebaSi micemis dadge-

nilebaSi miTiTebuli mtkicebulebebis – eWvmitanilis 

dakavebisa da piradi Cxrekis oqmis, misi kanonierad 

cnobis dadgenilebis, SemTxvevis adgilis daTvaliere-

bis oqmis, dazaralebulisa da mowmeebis Cvenebebis Se-

sabamisad, saxezea sakmarisi faqtobrivi safuZvlebi 

(sakmao mtkicebulebebi) braldebulis mimarT aRkveTis 

RonisZiebis gamoyenebisTvis. 

braldebuls bralad edeba mZime kategoriis da-

naSaulis Cadena, risTvisac sisxlis samarTlis kanoniT 

gaTvaliswinebulia Svid wlamde Tavisuflebis aRkve-

Ta, rac sasamarTlos uqmnis dasabuTebul varauds, 

rom, SesaZloa, braldebulma, mosalodneli sasjelis 

SiSiT, Tavi aaridos sagamoZiebo da sasamarTlo orga-
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noebSi gamocxadebas da miimalos. amasTan, imis gaTval-

iswinebiT, rom braldebuli nasamarTlevia sakuTrebis 

winaaRmdeg mimarTuli danaSaulis CadebisTvis, aseve 

saqmeze Casatarebelia mTeli rigi sagamoZiebo moq-

medebebi, sasamarTlos dasabuTebulad miaCnia varau-

di braldebulis TavisuflebaSi yofnis SemTxvevaSi 

mtkicebulebaTa mopovebasa da saqmeze WeSmaritebis 

dadgenaSi braldebulis mier xelis SeSlis Sesaxeb. 

zemoaRniSnul garemoebaTa erTobliobiT, sasa-

marTlos miaCnia, rom saqarTvelos sssk-is 151-e muxliT 

gaTvaliswinebuli miznebis uzrunvelyofa gamoZiebis 

am etapze SesaZlebelia braldebulis mimarT mxolod 

dapatimrebis gamoyenebiT.155

am tipis brZanebebSi, rogorc wesi, miTiTebulia 

aRkveTis RonisZiebis saxiT patimrobis Sefardebis 

konkretuli safuZveli da aseve aris individualuri 

msjeloba am safuZvlebis arsebobis Sesaxeb, Tumca amg-

var msjelobas metad zedapiruli da SezRuduli xas-

iaTi aqvs. arsad ar Cans ra aris is konkretuli mtkice-

bulebebi, ras efuZneba varaudebi, ra faqtobrivi gare-

moebebiT mtkicdeba safrTxeebi da sxva. 

amasTanave, mosamarTleebi formaluradac ki ar 

msjeloben ara-sapatimro xasiaTis aRkveTis RonisZie-

bebis gamoyenebis SesaZleblobaze. 

sainteresoa, rom am jgufSic gvxvdeba brZanebebi, 

sadac mosamarTle patimrobis Sefardebis dasabuTebi-

sas iSveliebs aRkveTis RonisZiebis gamoyenebis yvela 

dasaSveb safuZvels. magaliTad,

[. . .] Sekrebili mtkicebulebebidan, braldebis simZimi-

dan da qmedebis xasiaTidan gamomdinare, sasamarTlos 

dasabuTebulad miaCnia, rom braldebuli Tavisufle-

155. ix. danarTi #, 2008 wlis brZaneba #2(7). 
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baSi yofnisas mosalodneli mkacri sasjelis SiSiT dae-

maleba winaswar gamoZiebas, sasamarTlos, zemoqmedebas 

moaxdens procesis monawileebze, SesaZloa ganagrZos 

danaSaulebrivi saqmianoba da xels SeuSlis sisxlis 

samarTlis saqmeze WeSmaritebis dadgenas, ris gamoc 

braldebul [. . .] am etapze unda Seefardos dapatimre-

ba.156

mosamarTlisaTvis, arc erT SemTxvevaSi, arc-

erTi zemoT miTiTebuli safuZveli individualuri 

msjelobis sagani ar xdeba. mxolod gamonaklis SemTx-

vevaSi, mosamarTle aRkveTis RonisZiebis saxiT patim-

robis Sefardebis dasabuTebisas eyrdnoba da iSveliebs 

zogierT faqtobriv garemoebebs, rac brZanebas, nawi-

lobriv mainc dasabuTebuls xdis:

 [. . .]

aRkveTis RonisZiebis konkretuli saxis SerCe-

vis sakiTxis gadawyvetisas sasamarTlo mxedvelobaSi 

iRebs im garemoebas, rom braldebuli [. . .] narkoti-

kuli danaSaulis CadenisaTvis da pirobiTi msjavris 

pirobebSi imxileba axali ganzraxi danaSaulis Cadena-

Si, sxva sisxlis samarTlis saqmeze micemulia bralde-

bulis saxiT pasuxisgebaSi, Tavs aridebs gamoZiebas da 

xsenebul garemoebaTa gaTvaliswinebiT sasamarTlos 

miaCnia, rom dasabuTebulia varaudi braldebulis mier 

danaSaulebrivi saqmianobis SesaZlo gagrZelebis, mt-

kicebulebaTa mopovebis, sasamarTlo da sagamoZiebo 

organoebisaTvis Tavis aridebis da saqmeze WeSmarite-

bis dadgenisaTvis xelis SeSlis Sesaxeb, rac xels SeuS-

lis ssssk-is 151-e muxliT gaTvaliswinebulia aRkveTis 

RonisZiebebis miznebis uzrunvelyofas.157

156. ix. danarTi #, 2008 wlis (brZaneba #2(10). 

157. ix. danarTi #, 2008 wlis brZaneba #2(13).
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brZaneba patimrobis vadis g
agrZelebis Sesaxeb

patimrobis vadis gagrZelebis Sesaxeb Seswav-

lili 30 brZanebidan, SesaZlebelia brZanebaTa Semdegi 

kategoriebis gamoyofa.

brZanebebis pirveli jgufi patimrobis vadis 

gagrZelebis Sesaxeb, sadac mosamarTle Suamdgomlobis 

dakmayofilebisas eyrdnoba Semdeg ZiriTadad safuZv-

lebs:

danaSaulis kategoria, Tumca aq Sedis, rogorc a. 

gansakuTrebiT mZime aseve naklebad mZime da mZime 

danaSaulic;

Sekrebili mtkicebulebebidan da sxva masalebi-b. 

dan gamomdinare dasabuTebuli varaudi imisa, rom 

braldebuls/braldebulebs unda wardgenodaT 

brali aRniSnuli inkriminirebuli danaSaulebi-

saTvis;

saqme aris rTuli kategoriis da moiTxovs mTeli g. 

rigi sagamoZiebo moqmedebebis Catarebas;

braldebuli/braldebulebi pasuxismgeblobis-d. 

gan Tavis aridebis mizniT, SesaZlebelia daemalon 

gamoZiebas / sasamarTlos da TavisuflebaSi yof-

niT xels SeuSlian saqmeze WeSmaritebis dadgenas. 

magaliTad, erT-erT brZanebaSi vkiTxulobT:

 [. . .]

sasamarTlom ganixila Sumdgomlobebi, moismina 

mxareTa ganmartebebi, gaecno wardgenil masalebs da 

miaCnia, rom prokuroris Suamdgomloba unda dakmay-
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ofildes, xolo dacvis mxaris Suamdgomloba ar unda 

dakmayofildes, Semdeg garemoebaTa gamo: [. . .] wardgeni-

li aqvs braldeba mZime danaSaulisTvis. saqmeze Sekre-

bili mtkicebulebebi da saqmeSi arsebuli sxva masalebi 

iZleva sakmao safuZvels dasabuTebuli varaudisaT-

vis, rom braldebul [. . .] wardgenoda braldeba aRniS-

nuli inkriminirebuli danaSaulisaTvis. prokuroris 

Suamdgomloba, rom saqme aris rTuli kategoriis – 

mravalepizodiani da saqmeze WeSmaritebis dadgenis 

mizniT Casatarebelia sagamoZiebo moqmedebebi, rom 

Casatarebelia amocnobebi, damatebiT gamosaTxovia 

dokumentebi, warsadgenia saboloo braldeba, aRniSnu-

lisaTvis sasamarTlos moTxovnili vadis gagrZeleba 

dasabuTebulad da safuZvlianad miaCnia, vinaidan 2008 

wlis 05 seqtembers iwureba [. . .] patimrobis orTviani 

vada, xolo aRkveTis RonisZiebis gauqmebis an Secvlis 

safuZveli ar arsebobs, amitom braldebul [. . .] mimarT 

unda gagrZeldes patimrobis vada erTi TviT, radgan 

aseve braldebuli [. . .] iyo Zebnili da mosalodneli pa-

suxismgeblobis Tavidan aridebis mizniT, SesaZlebelia 

igi kvlav daemalos gamoZiebasa da sasamarTlos da 

TavisuflebaSi yofniT xels SeuSlis saqmeze WeSmar-

itebis dadgenas.158

am kategoriis brZanebebTan dakavSirebiT sain-

teresoa ramdenime momentis gamoyofa: 

xSirad CamoTvlilia mTeli rigi sagamoZiebo moq-� 
medebebi, romelic unda momavalSi Catardes da rac 

braldebis mtkicebiT, saWiroebs patimrobis vadis 

gagrZelebas, magram sasamarTlo ar msjelobs im-

aze, realurad dagegmilia Tu ara aRniSnuli saga-

moZiebo moqmedebebis Catareba, ratom ver moxerx-

158. ix. danarTi #, 2008 wlis brZaneba #2(15).
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da misi Catareba braldebulis patimrobis peri-

odSi, an ramdenad aucilebelia konkretuli saga-

moZiebo moqmedebebis Casatarebladbraldebulis 

patimrobaSi yofna. brZanebaTa umravlesobaSi 

mosamarTles dasabuTebis nawilSi ubralod av-

tomaturad aqvs CamoTvlili yvela is sagamoZiebo 

Tu saproceso moqmedeba, romelic gamomZiebels/

prokurors aqvs gamoyenebuli Tavisi Suamdgom-

lobis dasabuTebisaTvis; 

mosamarTle TiTqmis arasodes ar msjelobs, ukve � 
patimrobaSi gatarebuli periodis ganmavlobaSi 

mimdinareobda Tu ara sagamoZiebo moqmedebebi 

da ramdenad efeqturad iyo gamoyenebuli es dro 

gamoZiebis mier;

sasamarTlo ar msjelobs dacvis mxaris mier wamoW-� 
ril argumentebze, romelic ZiriTadad braldeb-

ulis pirad garemoebebs exeba, rogoricaa magali-

Tad mZime avadmyofoba an mZime materialuri mdgo-

mareoba (ojaxis erTaderTi marCenali), da sxva.159

brZanebebis meore jgufi ufro formalur das-

abuTebas eyrdnoba:

Suamdgomloba vadis gagrZelebis Sesaxeb das-a. 

abuTebulia da pasuxobs saqarTvelos sssk-is 163-e 

muxliT gaTvaliswinebul mizansa da safuZvels;

saqmeSi Sesasrulebelia aucilebeli sagamoZiebo b. 

da saproceso moqmedebebi, romelTa Catarebac 

SeuZlebelia patimrobis vadis amowurvamde;

ar arsebobs braldebulis mimarT aRkveTis g. 

RonisZiebis – patimrobis Secvlis an gauqmebis sa-

marTlebrivi safuZvlebi. 

159. 2009 wlis brZaneba 1(6)
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erT-erT brZanebaSi patimrobis vadis gagrZeleb-

is moTxovnis dakmayofileba mosamarTlem Semdegnairad 

axsna:

 [. . .]

Suamdgomloba braldebulebis mimarT Sefarde-

buli aRkveTis RonisZiebis dapatimrebis vadis gagr-

Zelebis Sesaxeb, sisxlis samarTlis saqmeSi arsebuli 

garemoebebidan gamomdinare, dasabuTebulia da igi pa-

suxobs aRkveTis RonisZiebis dapatimrebis vadis gagr-

Zelebis saqarTvelos sssk-is 163-e muxliT gaTval-

iswinebul mizansa da safuZvels;

saqmeze Sesasrulebulia saqarTvelos sisxlis 

samarTlis saproceso kodeqsiT gaTvaliswinebuli 

aucilebeli saproceso moqmedebebi, romelTa Catare-

bac SeuZlebelia braldebulebis patimrobis vadis 

amowurvamde;

sasamarTlos miaCnia, rom gamoZiebis am etapze ar 

arsebobs braldebulebis mimarT Sefardebuli aRkve-

Tis RonisZiebis Secvlis an gauqmebis samarTlebrivi 

safuZveli.160

am kategoriis brZanebebis ZiriTadi xarvezebi 

albaT raime konkretuli axsna ganmartebis gareSec na-

Telia, magram ramdenime maTgani gansakuTrebul yura-

dRebas insaxurebs. 

mosamarTle ar msjelobs imaze, Tu 162-e mux-(1) 

lis me-3 nawilis sxvadasxva punqtebiT gaTval-

iswinebul romeli konkretuli safuZvliT xdeba 

patimrobis vadis gagrZeleba (magaliTad, saqmis 

sirTulis Tu braldebulisaTvis wardgenili 

ufro mZime braldebis, Tu kidev sxva romelime ga-

remoebis gamo?);

160. ix. danarTi #, 2008 wlis brZaneba #2(9).
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Tuki,(2)  patimrobis vadis gagrZelebis realuri sa-

fuZveli mxolod Casatarebeli sagamoZiebo da 

saproceso moqmedebebia, gaugebaria mosamarTle 

ratom ar msjelobs imaze, Tu ramdenad SesaZlebe-

lia darCenili sagamoZiebo moqmedebebis Catare-

ba braldebulisaTvis ufro msubuqi aRkveTis 

RonisZiebis Sefardebis pirobebSi. 

mosamarTle acxadebs, rom “patimrobis Secvlis an (3) 

gauqmebis samarTlebrivi safuZvlebi” ar arsebobs, 

Tumca arsad gadawyvetilebaSi ar msjelobs imaze 

Tu ra argumentaciaze an mtkicebulebebze dayrd-

nobiT mivida aRniSnul daskvnamde, is arc aseTi 

sxva safuZvlebis Sesaxeb msjelobs, da miuxedavad 

kategoriulobisa, ar cdilobs daasabuTos maTi 

ar arseboba.

SesaZlebelia brZanebebis mesame jgufis gamo-

yofac, sadac patimrobis vadis gagrZelebis aucile-

blobis Sesaxeb saerTod araviTari msjeloba ar gvx-

vdeba. magaliTisTvis SegviZlia moviyvanoT amonaridi 

Semdegi brZanebidan:

ganvixile Suamdgomlobis dasabuTebuloba, mo-

vismine procesis monawileTa mosazrebani, ris Sedegad 

mivedi daskvnamde, rom dacvis mxaris moTxovna ar unda 

dakmayofildes, xolo prokuroris Suamdgomloba das-

abuTebulia da imis gaTvaliswinebiT, rom saqmeze Casa-

tarebelia rigi sagamoZiebo moqmedebebi, rac moiTxovs 

dros, sapatimro vada braldebul [...] mimarT unda gagr-

Zeldes erTi TviT [. . .].161

161. 2009 wlis brZaneba, #1(8). 
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msgavsi tipis gadawyvetilebebi arasrulwlovan 

braldebulTa saqmeSic figurirebs:

ganvixile Suamdgomlobis dasabuTebuloba, mo-

vismine procesis monawileTa mosazrebani, ris Sedegad 

mivedi daskvnamde, rom prokuroris Suamdgomloba das-

abuTebulia da imis gaTvaliswinebiT, rom saqmeze Casa-

tarebeli rigi sagamoZiebo moqmedebebi moiTxovs dros, 

[...] da [...] mimarT Sefardebuli aRkveTis RonisZiebis 

– dapatimrebis orTviani vada unda gagrZeldes erTi 

TviT [...].162

am tipis brZanebebSi Semdegi problematuri as-

peqtebis gamoyofaa saWiro: 

patimrobis vadis gagrZelebis erTaderTi sa-(1) 

fuZveli aris is, rom Casatarebelia rigi saga-

moZiebo Tu saproceso moqmedebebi. sasamarTlo 

ar msjelobs imaze, ra sagamoZiebo moqmedebebia 

Casatarebeli da SesaZlebelia Tu ara Sesabamisi 

sagamoZiebo da saproceso moqmedebebis Catare-

ba braldebulisaTvis naklebad mkacri aRkveTis 

RonisZiebis Sefardebis pirobebSi;

gaurkvevelia Tu konkretulad ra safuZvelze (2) 

gaugrZelda braldebuls patimrobis vada (162-e 

muxlis me-3 nawilis romeli punqti?); 

162. 2008 wlis brZaneba, #2(1). 
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daskvnebi

 1. safuZvliani eWvi

patimrobis brZanebebis mimoxilvam gviCvena, rom 

danaSaulis Cadenis safuZvliani eWvis arsebobis Se-

faseba saqarTvelos mosamarTleTa brZanebebSi xSir-

ad zedapirulia. mraval brZanebaSi ar Cans, Tu rogor 

afasebs mosamarTle saqmeSi arsebul mtkicebulebebs 

Tu sxva garemoebebs, romelTa safuZvelzec moxda 

pirovnebis dakaveba. marTalia, calkeul brZanebebSi 

mosamarTleebi uTiTeben saqmeSi arsebul ZiriTad mt-

kicebulebebze, Tumca mosamarTleTa umravlesoba 

Semoifargleba imis konstataciiT, rom gaecno saqmeSi 

arsebul masalebs, rac Semdeg sakmarisi xdeba safuZv-

liani eWvis dasadgenad. 

Cvens mier zemoT gamoyofili brZanebebis pirveli 

jgufi, sadac gamoyenebulia standartuli teqsti 

aRkveTis RonisZiebis saxiT patimrobis Sefardebis Ses-

axeb da ar aris miTiTebuli saqmeSi arsebuli Sesabamisi 

mtkicebulebebi da masalebi, calsaxad SeiZleba iTqvas, 

rom ewinaaRmdegeba evropuli sasamarTlos mier Se-

muSavebul erT-erT umniSvnelovanes princips, romel-

ic adgens, rom aucilebelia saqmeSi iseTi faqtebisa da 

informaciis arseboba, romelic sakmarisi iqneba obieq-

turi damkvirveblisTvis, ifiqros, rom braldebulma 

SeiZleba marTlac, Caidina danaSauli. aRniSnuli prin-

cipSi foqsis saqmeSi Semdegnairad ganmarta:
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 “eWvi da misi gonivruloba, romlis safuZvelzec 

ganxorcielda dakaveba, warmoadgens mniSvnelo-

van garantias TviTneburi dakaveba/dapatimrebis 

sawinaaRmdegod, rac gaTvaliswinebulia me-5 mux-

lis 1-li punqtiT. sasamarTlos azriT gonivru-

li eWvi moiazrebs faqtebis an informaciis arse-

bobas, romelic obiqtur damkvirvebels aRuZrav-

da eWvs, rom Sesabamis pirs SesaZloa Caedina dana-

Sauli. Tumca, is, Tu romeli eWvi iqneba gonivru-

li, damokidebulia saqmis yvela faqtorze da 

garemoebaze.”163

 2. ara-sapatimro RonisZiebebi

arc erT Seswavlil brZanebaSi mosamarTle ar 

ganixilavs naklebad mkacri ara-sapatimro aRkveTis 

RonisZiebis Sefardebis sakiTxs. calkeul SemTxvevebSi 

mosamarTle acxadebs, rom naklebad mkacri aRkveTis 

RonisZieba ver uzrunvelyofs saproceso kodeqsis 

151-e muxliT gaTvaliswinebuli aRkveTis RonisZiebis 

miznebs. Tumca absoluturad gaurkvevelia, Tu rogor 

midis mosamarTle am daskvnamde da romeli faqtobrivi 

Tu sxva garemoebebi aZlevs mas amgvari mtkicebis saSu-

alebas.

aqve unda aRiniSnos, rom brZanebaTa absolutur 

umravlesobaSi, mosamarTle arsebiTad ar msjelobs 

dacvis mxaris mier moTxovnil aRkveTis RonisZiebis 

ufro msubuq formaze da im argumentebze romelze 

dayrdnobiTac dacva aRmkveTi RonisZiebis Semsubuqe-

bas asabuTebs. mosamarTle, rogorc wesi, yovelgvari 

axsna ganmartebisa da dasabuTebis gareSe Semoifar-

163. FOX v. UNITED KINGDOM (1990) 13 E.H.R.R. 157, p.169, paras.32, 35.
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gleba erTi fraziT, ar dakmayofildes dacvis mxaris 

moTxovna magaliTad, giraoTi gaTavisuflebis Sesaxeb 

da morCa. calkeul brZanebebSi dacvis mxaris moTxovna 

naklebad mkacri aRkveTis RonisZiebis Sefardebis Tao-

baze saerTod ugulebelyofilia. 

 3. patimrobis Sefardebis konkretuli sa-

fuZvlebis miTiTeba

mraval brZanebaSi patimrobis Sefardebis konk-

retuli safuZveli da mizani ar aris miTiTebuli. 

xSirad ubralod CamoTvlilia sssk-is 151 muxlSi mi-

TiTebuli yvela safuZveli da yvela mizani erTad. aseT 

pirobebSi ar xdeba patimrobis TiToeul safuZvelze 

dasabuTebuli individualuri msjeloba. 

patimrobis Sefardebis safuZvlad, yvelaze xSir-

ad, miTiTebulia saSiSroeba, rom braldebuli miemale-

ba gamoZiebas an ar gamocxaddeba sasamarTloSi. amis 

mizezad ki mosamarTleebi mosalodnel mkacr sasjels 

uTiTeben. Tumca, mosamarTleebi ar msjeloben bral-

debulis pirad garemoebebze, romlebic SeiZleba gana-

pirobebdnen da ara, mimalvis safrTxe. 

identuri problemaa patimrobis Sefardebis me-

ore safuZvelTan – sisxlis samarTlis saqmeze WeSmar-

itebis dadgenasTan mimarTebaSi. evropuli sasamarT-

los standartebiT aucilebelia msjeloba im konkre-

tul faqtobriv garemoebebze, romelic patimrobis 

Sefardebis am konkretul safuZvels realurs da das-

abuTebuls xdis. mxolod gamonaklis SemTxvevebSi gvx-

vdeba qarTveli mosamarTleebis brZanebebSi am tipis 

msjeloba da isic absoluturad standartuli teqstiT 
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aris warmodgenili, rom braldebuli/msjavrdebuli 

moaxdens zegavlenas mowmeebze da a.S.

 4. dasabuTebuli gadawyvetileba

rogorc am angariSis pirvel nawilSi ukve aRin-

iSna, patimrobasTan dakavSirebuli Sesabamisi sakanon-

mdeblo debulebebis citireba, Sesabamis faqtobriv 

garemoebebTan maTi dakavSirebisa da msjelobis/das-

abuTebis gareSe, qarTuli marTlmsajulebis sinamd-

vileSi absolutur umravlesobas warmoadgens, Tumca 

ar aris sakmarisi. aseT SemTxvevebSi evropis sasamarT-

lom konvenciis me-5(3) muxlis darRveva mraval saqmeSi 

daadgina, rodesac erovnulma sasamarTloebma adekva-

turi da sakmarisi mizezebi ver warmoadgines patimro-

bis Sefardebisas. 

brZanebaTa absolutur umravlesobaSi, saqarT-

velos mosamarTle saerTod ar msjelobs dacvis mxaris 

mier moTxovnil alternatiul aRkveTis RonisZiebaze 

da ugulebelyofs braldebulis pirovnul maxasiaTe-

blebs, romelic dacvis mxaris azriT, braldebulisaT-

vis ara-sapatimro RonisZiebis SefardebissafuZvelia. 

magaliTad, erT-erT brZanebaSi (romelic ZarcvisTvis 

braldebuli pirisTavis patimrobis Sefardebas exeba) 

vkiTxulobT: 

braldebuli [. . .] da misi advokati ar daeTanxm-

nen braldebis mxaris Suamdgomlobas da iTxoves 7000 

laris odenobiT giraos gamoyeneba sapatimro uzrunve-

lyofiT Semdeg garemoebebze miTiTebiT: braldebuli 

bralis aRiarebiT gamocxadda policiaSi, inaniebs mis 

mier Cadenil danaSauls, xels ar SeuSlis gamoZiebasa 
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da sasamarTlos, zians aanazRaurebs dResve, hyavs 3 

mcirewlovani Svili, ojaxis erTaderTi marCenalia, xa-

siaTdeba dadebiTad, ar aris nasamarTlevi.164

mosamarTles, gadawyvetilebis gamotanis momen-

tSi, arc erT zemoT miTiTebul garemoebaze ar umsje-

lia:

sasamarTlo a/RonisZiebis saxis SerCevis sakiTx-

is gadawyvetisas iTvaliswinebs danaSaulis simZimes, 

kerZod: [. . .] bralad edeba mZime kategoriis danaSaulis 

Cadena, agreTve danaSaulis xasiaTs da im garemoebas, 

rom miyenebuli ziani araa anazRaurebuli. sasamarTlos 

miaCnia, rom braldebulma SesaZloa ganagrZos danaSeu-

lebrivi saqmianoba. z/aRniSnuli garemoebebis gaTval-

iswinebiT, sasamarTlos miaCnia, rom saqarTvelos sssk-

is 151-e muxliT gaTvaliswinebuli miznebis misaRwevad, 

[. . .] a/RonisZiebis saxiT unda Seefardos dapatimreba, 

vinaidan ufro msubuki saxis a/RonisZieba ver uzrunve-

lyofs a/RonisZiebis miznebis miRwevas.165

dacvis mxaris argumentebze msjeloba TiTqmis 

saerTod ar xdeba. magaliTad kidev erT brZanebaSi 

vkiTxulobT:

braldebul [. . .] interesebis damcveli advokati 

[. . .] ar daeTanxma Suamdgomlobas da iTxova braldebu-

lis mimarT aRkveTis RonisZiebis saxiT giraos gamoyen-

ebas 20 000 laris odenobiT, im safuZvliT, rom bral-

debulma iTanamSromla gamoZiebasTan da misi sapatimro 

adgilebSi yofna ar iqneba mizanSewonili, mas hyavs [. . .], 

mas sasjelaRsrulebis dawesebulebaSi ver umkurnal-

eben, is aRiarebs da inaniebs Cadenil danaSauls da ver 

gaanadgurebs mtkicebulebebs.166

164.  ix. danarTi #, 2008 wlis brZaneba #1(13).

165.  ix. danarTi #, 2008 wlis brZaneba #1(13).

166.  ix. danarTi #, 2008 wlis brZaneba #2(2). 
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isev da isev, am SemTxvevaSic, iseve rogorc Cvens 

mier ukve ganxilul da Seswavlil praqtikulad yvela 

saqmeSi, arc erT zemoaRniSnul garemoebaze mosamar-

Tle brZanebaSi ar msjelobs. 

Seswavlili 30 brZanebidan mxolod erTi aris 

iseTi brZaneba, romelSic mosamarTle mciredad, magram 

mainc cdilobs msjelobas aRkveTis RonisZiebis saxiT 

patimrobis Sefardebis mizanSewonilobaze konkretu-

li faqtobrivi garemoebebis gaTvaliswinebiT. kerZod, 

brZanebaSi vkiTxulobT:

“aRkveTis RonisZiebis konkretuli saxis SerCe-

vis sakiTxis gadawyvetisas, sasamarTlo mxedvelobaSi 

iRebs braldebulis pirovnebas (nasamarTlevi analo-

giuri danaSaulisTvis), wardgenili braldebis simZimes 

(braldebuls bralad Seracxuli aqvs naklebad mZime 

kategoriis danaSaulis Cadena), qmedebis sazogadoebriv 

saSiSroebas (mometebuli sazogadoebrivi saSiSroebis 

matarebelia da gavrcelebuli xasiaTisaa). saqarTvelos 

sssk-is 159-e muxlis III nawilis Tanaxmad: “dapatimreba 

gamoiyeneba agreTve im piris mimarT, romelsac Tumca 

bralad edeba iseTi danaSaulis Cadena, romlisTvisac 

kanoniT gaTvaliswinebulia Tavisuflebis aRkveTa 2 

wlamde vadiT, magram danaSaulis Cadenis momentisTvis 

mis mimarT wina ganaCeniT dadgenili pirobiTi msjavr-

is gamosacdeli vada ar iyo gasuli.” marTalia, bral-

debuls bralad Seracxuli aqvs naklebad mZime kat-

egoriis danaSauli, magram [. . .] warsulSi nasamarTle-

via anlogiuri danaSaulisTvis da imyofeba pirobiTi 

msjavris qveS. danaSaulis specifikidan da braldebu-

lis pirovnebidan gamomdinare, arsebobs dasabuTebuli 

varaudi, rom mosalodneli sasjelis SiSiT bralde-

buli miimaleba da xels SeuSlis saqmeze WeSmaritebis 

dadgenas. vinaidan braldebuls ganmeorebiT daudginda 
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narkotikuli saSualebis moxmarebis faqti iZleva das-

abuTebul varauds imis Sesaxeb, rom braldebulma Sesa-

Zloa ganagrZos danaSaulebrivi saqmianoba. xsenebuli-

dan gamomdinare, sasamarTlo Tvlis, rom braldebulis 

mimarT aRkveTis RonisZiebis saxiT giraos gamoyeneba 

ver uzrunvelyofs aRkveTis RonisZiebis miznebs.”167

 5. stereotipuli dasabuTeba

mZime da gansakuTrebiT mZime danaSaulTa SemTx-

vevaSi sasamarTlo TiTqmis avtomatur reJimSi patim-

robis Sefardebis stereotipul gzas irCevs da Sesabam-

isad iRebs gadawyvetilebas: 

[. . .] braldebuls brali edeba mZime danaSaulisaT-

vis. Sekrebili mtkicebulebebidan, braldebis simZimi-

dan da qmedebis xasiaTidan gamomdinare sasamarTlos 

dasabuTebulad miaCnia, rom braldebuli Tavisufle-

baSi yofnisas mosalodneli mkacri sasjelis SiSiT dae-

maleba winaswar gamoZiebas, sasamarTlos, zemoqmedebas 

moaxdens procesis monawileebze, SesaZloa ganagrZos 

danaSaulebrivi saqmianoba da xels SeuSlia sisxlis 

samarTlis saqmeze WeSmaritebis dadgenas, ris gamoc 

braldebul [. . .] am etapze unda Seefardos dapatimre-

ba.168

kidev erT, amjerad koleqtiur brZanebaSi vkiTxu-

lobT:

braldebul [. . .] brali edeba gansakuTrebiT mZime 

kategoriis danaSaulis Cadena, risTvisac sisxlis sa-

marTlis kanoniT gaTvaliswinebulia Tavisuflebis 

167. ix. danarTi #, 2009 wlis brZaneba #2(12).

168. ix. danarTi #, 2008 wlis brZaneba #2(10)
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aRkveTa, vadiT 7-dan 14 wlamde, xolo alternatiuli 

sasjeli ar aris gaTvaliswinebuli. braldebul [. . .] 

ki bralad edeba gansakuTrebiT mZime kategoriis da-

naSaulis Cadena, risTvisac sisxlis samarTlis kanoniT 

gaTvaliswinebulia uvado Tavisuflebis aRkveTa, rac 

sasamarTlos uqmnis dasabuTebul varauds, rom, Sesa-

Zloa, braldebulebma mosalodneli sasjelis SiSiT, 

Tavi aaridon sagamoZiebo da sasamarTlo organoebSi 

gamocxadebas da miimalon.”169

rogorc am kvlevis pirvel TavSi calsaxad iTqva, 

am tipis stereotipuli gadawyvetilebebi winaaRmde-

gobaSia evropis sasamarTlos praqtikasTan. kerZod, 

strasburgis sasamarTlom ara erT saqmeSi aRniSna, rom 

mimalvis safrTxis dasabuTeba mxolod im garemoebiT, 

rom pirovnebas bralad edeba mZime danaSaulis Cadena 

da Sesabamisad potenciurad mkacri sasjeli SeiZleba 

daekisros, dauSvebelia.170 mkacri sasjeli aris adeqva-

turi faqtori, mimalvis safrTxis dasadgenad, magram 

aucilebelia misi sxva faqtobrivi garemoebebiT gan-

mtkiceba, iseTi garemoebebiT, rogoricaa magaliTad, 

piris kavSirebi sazRvargareT, ormagi moqalaqeoba, 

piris mimalvis ganzraxvasTan dakavSirebuli konkret-

uli mtkicebuleba (TviTfrinavis bileTi, viza) da sxva. 

saboloo jamSi mainc gasaTvaliswinebelia, rom “mkacri 

sasjelis” cneba udanaSaulobis prezumfciis moqmede-

bis pirobebSi, mainc Teoriul xasiaTs atarebs da Sesa-

bamisad, erTaderT argumentad ver gamodgeba. 

169. ix. danarTi #, 2009 wlis brZaneba #2(5).

170. Case of PANCHENKO v. RUSSIA (no. 45100/98), § 102, 8 February 2005, 
Case of ROKHLINA v. RUSSIA, no. 54071/00, § 66, 7 April 2005, or KHUDOYO-
ROV case, cited above, § 180, Case of BAKHMUTSKIY v. RUSSIA (Application no. 
36932/02) Judgment 25 June 2009 para 139; Case of BELEVITSKIY v. RUSSIA (Ap-
plication no. 72967/01) JUDGMENT 1 March 2007 para 101
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 6. braldebis mxaris mtkicebis tvirTi

braldebis mxarem unda amtkicos, rom saqmis 

konkretuli saproceso da faqtobrivi garemoebebi-

dan gamomdinare, aucilebelia aRkveTis RonisZiebis 

saxiT patimrobis gamoyeneba. brZanebaTa absoluturi 

umravlesobidan gamomdinareobs, rom braldebis mxare, 

TiTqmis avtomatur reJimSi acxadebs, rom 

mosalodneli sasjelis simkacris gamo bralde-(1) 

buli/gansasjeli miemaleba gamoZiebas da/an ar 

gamocxaddeba sasamarTloSi; 

braldebuli Caereva saqmeze WeSmaritebis dadge-(2) 

naSi.

magaliTad, erT-erT brZanebaSi vkiTxulobT 

prokuroris dasabuTebas:

braldebuls bralad edeba gansakuTrebiT mZime 

kategoriis danaSaulis Cadena, misi TavisuflebaSi 

yofna xels SeuSlis saqmeze obieqturi WeSmaritebis 

dadgenas, mosalodneli mkacri sasjelis SiSiT Sesa-

Zloa daemalos winaswar gamoZiebasa da sasamarTlos.171

msgavs argumentebs vawydebiT sxva brZanebebSic:

saqmeSi arsebobs braldebulis mimarT aRkveTis 

RonisZiebis gamoyenebisaTvis sakmarisi faqtobrivi da 

formaluri safuZvlebi, amasTan, sxva naklebad mkacri 

aRkveTis RonisZiebis gamoyenebiT saqarTvelos sssk-is 

151-e muxliT gaTvaliswinebuli miznebis miRweva Seu-

Zlebelia, vinaidan Cadenilia gansakuTrebiT mZime kat-

egoriis danaSauli, mosalodneli sasjelisagan Tavis 

daRwevis mizniT braldebuli Tavs aaridebs sagamoZie-

bo organoSi da sasamarTloSi gamocxadebas, xels SeuS-

171.  ix. danarTi #, 2008 wlis brZaneba #1(11).
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lis saqmeze WeSmaritebis dadgenas da SesaZloa ganagr-

Zos danaSaulebrivi saqmianoba.172

zemoT miTiTebuli amonaridebidan naTlad Cans, 

rom braldebis mxaris dasabuTeba aris yovelgvar 

faqtobriv safuZvels moklebulia. metic, braldebis 

poziciidan gamomdinareobs, rom gansakuTrebiT mZime 

kategoriis danaSaulis SemTxvevaSi, yovelTvis mosal-

odnelia, rom braldebuli 

Tavs aaridebs gamoZiebas;(1) 

xels SeuSlis WeSmaritebis dadgenas; (2) 

SesaZloa ganagrZos danaSaulebrivi saqmianoba. (3) 

arc-erTi am argumentaTagani ar aris ganmtkice-

buli Sesabamisi faqtobrivi garemoebebiT, aseve arsad 

ar aris daSveba, rom adamiani SesaZloa saerTod udana-

Saulod cnon. yvela am brZanebebis umniSvnelovanesi 

problema ki is aris, rom 

ar igrZnoba individualuri midgoma;1. 

ar Cans mcdeloba aRkveTis RonisZiebis gad-2. 

awyvetileba gancalkevebul iqnas ZiriTadi 

saqmisagan;

ar Cans, udanaSaulobis prezimfciis farglebi 3. 

da Sesabamisoba, vinaidan “mkacri sasjelis”, 

“miemaleba gamoZiebas” da a.S. blanketuri deb-

ulebebi, romelTac upiratesi Zala aqvT miniWe-

buli mosamarTlis mier da xSirad erTaderT ar-

gumentadac ki gamoiyeneba, mosamarTlis mxri-

dan piris udanaSaulobis daSvebis varaudsac ki 

gamoricxavs.

sainteresoa, iseTi SemTxvevebi, rodesac dacvis 

mxare iTxovs ara-sapatimro xasiaTis aRkveTis RonisZie-

172  ix. danarTi #, 2009 wlis brZaneba #1.1.
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bis, magaliTad giraos Sefardebas. am SemTxvevaSi, imis 

nacvlad, rom mtkicebis tvirTi braldebis mxares iyos 

patimrobis aucileblobis dasabuTebasTan dakavSire-

biT, mosamarTles mtkicebis tvirTi dacvis mxares gad-

aaqvs. magaliTad, erT-erT brZanebaSi vkiTxulobT:

dacvis mxaris moTxovnas a/RonisZiebaze uaris 

Tqmis an alternativis saxiT giraos gamoyenebis Ses-

axeb, sasamarTlo ver gaiziarebs, radgan dacvis mxaris 

mier ver iqna dasabuTebuli saqmis faqtobrivi garemoe-

bebidan gamomdinare maTi moTxovnis safuZvlianoba.173

aqve unda aRiniSnos, rom zemoxsenebul brZaneba-

Si sam braldebuls erTdroulad Saufardes patimroba, 

TiToeulis individualuri faqtobrivi garemoebebis 

ganxilvis gareSe da rac mTavaria, sasamarTlom arc ki 

imsjela imaze, rom or maTgans naklebad mZime dana-

SaulSi edebodaT brali. 

 7. patimroba V girao

patimrobis da giraos gamoyenebis brZanebebis 

SedarebiTi analizis safuZvelze Semdegi ZiriTad ten-

denciaze SeiZleba saubari: Tu braldebis mxare Suam-

dgomlobs patimrobis gamoyenebas xolo dacvis mxare – 

giraos, mosamarTle, rogorc wesi, ar msjelobs giraos 

gamoyenebis SesaZleblobaze da yovelgvari dasabuTe-

bis gareSe uars eubneba dacvis mxares, misi Suamdgom-

lobis dakmayofilebaze. magaliTad, erT-erT saqmeSi, 

sadac advokati Suamdgomlobda braldebulisaTvis 

50 000 laris odenobis giraos gamoyenebas, mosamarTlem 

yovelgvari msjelobis gareSe uari uTxra giraoze, 

173. ix. danarTi #, 2008 wlis brZaneba #2(17).
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xolo patimrobis Sefardebisas, gamoiyena stereotipu-

li dasabuTeba:

“[. . .] braldebuls brali edeba mZime danaSau-

lisaTvis, Sekrebili mtkicebulebebidan, braldebis 

simZimidan da qmedebis xasiaTidan gamomdinare sasa-

marTlos dasabuTebulad miaCnia, rom braldebuli 

TavisuflebaSi yofnisas mosalodneli mkacri sasje-

lis SiSiT daemaleba winaswar gamoZiebas, sasamarT-

los, zemoqmedebas moaxdens procesis monawileebze, 

SesaZloa ganagrZos danaSaulebrivi saqmianoba da 

xels SeuSlis sisxlis samarTlis saqmeze WeSmaritebis 

dadgenas, ris gamoc braldebul [. . .] am etapze unda See-

fardos dapatimreba.”174 unda aRiniSnos, rom mTel rig 

brZanebebSi, mosamarTle saerTod ar msjelobs dacvis 

mxaris mier giraos gamoyenebis moTxovnaze, anu faqti-

urad am moTxovnas srul ignorirebas uwevs.”175

 8. patimrobis vadis gagrZeleba

 patimrobis vadis gagrZelebis safuZvlad mosa-

marTleebi xSirad sagamoZiebo moqmedebebis Catarebis 

aucileblobas uTiTeben. Tumca, rogorc zemoT aRin-

iSna, mosamarTleebi ar msjeloben imaze, Tu ramdenad 

aucilebelia calkeuli sagamoZiebo moqmedebebisTvis 

braldebulis patimrobaSi darCena. magaliTad, erT-

erT brZanebaSi Cven vkiTxulobT:

[. . .] amosaRebia dokumentacia sajaro reestris 

erovnuli saagentos q. Tbilisis centraluri sam-

saxuridan, saerTo sasamarTloebis departamentis da 

174. ix. danarTi #, 2008 wlis brZaneba #2(10).

175. ix. danarTi #, 2008 wlis brZaneba #2(7).
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Tbilisis centraluri arqividan, ris safuZvelzec Ses-

aZlebeli iqneba saqmeze srulyofili gadawyvetileb-

is miReba, aRniSnulisaTvis sasamarTlos moTxovnili 

vadis gagrZeleba dasabuTebulad da safuZvlianad mi-

aCnia.176

kidev erT brZanebaSi Cven vkiTxulobT:

[. . .] gamosakvlevia gamoZiebisaTvis sxvadasxva 

dawesebulebebidan amoRebuli informaciebi, misaRebia 

finoskopiuri eqspertizis daskvna, gamosayofia saqmis 

masalebi, rasac Wirdeba garkveuli dro, aRniSnulisaT-

vis, sasamarTlos moTxovnili vadis gagrZeleba das-

abuTebulad da safuZvlianad miaCnia.177

am kvlevis pirvel nawilSi ukve aRiniSna, rom pa-

timrobis vadis gagrZeleba iseve unda akmayofilebdes 

winaswari patimrobisTvis dadgenil yvela valdebule-

bas, mudmiv sasamarTlo gadasinjvas unda daeqvemde-

baros, da amasTanave, gamoZiebam kidev ufro meti mt-

kicebuleba da argumentebi unda warmoadginos rogorc 

vadis gagrZelebis dasabuTebisaTvis, aseve  imis dasamt-

kiceblad, Tu ratom ver moxerxda saprocesi RonisZie-

bebis gatareba patimrobis ukve Sefardebuli drois 

ganmavlobaSi.

xSiria brZanebebi, sadac mosamarTle patimrobis 

vadis gagrZelebisas erT-erT mTavar safuZvlad moiSve-

liebs Semdeg arguments: Seracxuli qmedebis simZimisa 

da xasiaTis gaTvaliswinebiT ar arsebobs Sefardebuli 

aRkveTis RonisZiebis Secvlis an gauqmebis safuZveli. 

amgvari brZaneba absoulturad miuRebelia strasbur-

gis sasamarTlosaTvis. 

176. ix. danarTi #, 2008 wlis brZaneba #2(10). ix. danarTi #, 2009 wlis 

brZaneba #1(2).

177. ix. danarTi #, 2009 wlis brZaneba #1(5).
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 9. arasrulwlovnebi

mosamarTleebi ar msjeloben patimrobis miz-

anSewonilobaze arasrulwlovani braldebulis SemTx-

vevaSic ki. garemoeba, romelmac brZanebis dasabuTebis 

nawilSi erT-erTi centraluri adgili unda daikavos, 

xSirad saerTod ugulebelyofilia. 178

unda aRiniSnos, rom jer kidev 2008 wels gaeros 

bavSvTa uflebebis komitetma aRniSnuli praqtikis gamo 

gamoTqva ukmayofileba 

(1) arasrulwlovanTa mimarT sapatimro RonisZie-

bebis farTo gamoyenebis zrdadi tendenciiT;

(2) usafuZvlod gawelili winaswari patimrobis 

vadebiT, romelsac Tan sdevs gare samyarosTan komu-

nikaciis ukiduresad SezRuduli SesaZlebloba.

 10. koleqtiuri brZanebebi

xSiria brZanebebi, sadac dapatimrebis Sefarde-

ba xdeba koleqtiurad ramdenime braldebulis mimarT 

erTi brZanebis farglebSi, individualuri msjelobisa 

da dasabuTebis gareSe. magaliTad, erT-erTi saqmeSi, 

sadac sami braldebulidan ors naklebad mZime, xolo 

erTs - mZime danaSaulis Cadena edeboda brali, sasa-

marTlom samives Seufarda winaswari patimroba Semdegi 

msjelobis safuZvelze:

sasamarTlom ganixila Suamdgomlobebi, moismina 

mxareTa ganmartebebi, gaecno warmodgenil masalebs 

da miaCnia, rom prokuroris TanxmobiT warmodgenili 

178. ix. danarTi #, 2008 wlis brZaneba #2(9) 
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gamomZieblis Suamdgomlobebi unda dakmayofildes, 

xolo dacvis mxaris Suamdgomlobebi ar unda dakmay-

ofildes Semdeg garemoebaTa gamo: [. . .] brali edebaT 

naklebad mZime danaSaulisTvis, romlisTvisac gaT-

valiswinebulia Tavisuflebis aRkveTa 3 wlamde vadiT, 

xolo [. . .] brali edeba mZime danaSaulisTvis, romelic 

iTvaliswinebs 9 wlamde T/aRkveTas. saqmeze Sekrebili 

mtkicebulebebi: eWvmitanilebis [. . .] da [. . .] dakavebisa 

da piradi Cxrekis oqmebi, daTvalierebis oqmi [. . .] da 

saqmeSi arsebuli sxva masalebi, gamoZiebis am etapze, 

iZleva sakmao safuZvels, dasabuTebuli varaudisT-

vis, rom braldebulebs [. . .] da [. . .] wardeginoT brali 

z/aRniSnuli inkriminirebuli danaSaulisaTvis da s.s. 

saqmeze dakavebis, Cxrekis, braldebulad pasuxisgebaSi 

micemisas da sxva mtkicebulebaTa mopovebisa da dam-

agrebisas saproceso kanonis moTxovnebi ar daRRveula. 

amdenad saqmeSi moipoveba, rogorc formaluri (sapro-

ceso), ise faqtobrivi safuZveli aRkveTis RonisZiebis 

dapatimrebis gamoyenebisTvis, vinaidan warmodgenili 

masalebi iZleva safuZvels gamoZiebis mier moTxovnili 

aRkveTis RonisZiebis gamoyenebisa, rac iTvaliswinebs 

braldebulTa mxridan aRkveTis RonisZiebis gamoyen-

ebis SemTxvevaSi Tavis aridebasa da s.s. saqmeze WeSmar-

itebis dadgenaSi xelis SeSlis acilebas da gamomZieb-

lis Suamdgomlobebs da prokuroris ganmartebas, rom 

braldebulebi [. . .] da [. . .] mosalodneli sasjelis SiSiT 

SesaZlebelia daemalos winaswar gamoZiebas da sasa-

marTlos, zemoqmedeba moaxdinon procesis monawilee-

bze, riTac xels SeuSlian s.s. saqmeze WeSmaritebis 

dadgenas. sasamarTlos, Sekrebili mtkicebulebebidan, 

braldebis simZimidan da qmedebis xasiaTidan gamomdin-

are dasabuTebulad miaCnia, ris gamoc braldebulebs [. 

. .] da [. . .] am etapze unda SeefardoT patimroba.179

179. ix. danarTi #, 2008 wlis brZaneba #2(17).
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kidev erT brZanebaSi mosamarTlem stereotipu-

li gadawyvetileba miiRo, TiToeuli braldebulis in-

dividualuri faqtobrivi garemoebebis sruli ignori-

rebiT:

“braldebulebs bralad edebaT gansakuTrebiT 

mZime kategoriis danaSaulis Cadena, risTvisac sisxlis 

samarTlis kanoniT gaTvaliswinebulia mxolod Tav-

isuflebis aRkveTa vadiT uvadod, rac sasamarTlos 

uqmnis dasabuTebul varauds, rom, SesaZloa, bralde-

bulebma, mosalodneli sasjelis SiSiT, Tavi aaridon 

sagamoZiebo da sasamarTlo organoebSi gamocxadebas 

da miimalon. amasTan, imis gaTvaliswinebiT, rom saqmeze 

Casatarebelia mTeli rigi sagamoZiebo moqmedebebi, 

sasamarTlos dasabuTebulad miaCnia varaudi, bralde-

bulebis Tavisuflebaze yofnis SemTxvevaSi mtkiceb-

ulebaTa mopovebasa da saqmeze WeSmaritebis dadgenaSi 

braldebulebis mier xelis SeSlis Sesaxeb.”180

am tipis brZanebebTan dakavSirebiT evropis sasa-

marTlos pozicia calsaxad uaryofiTia. rogorc zemoT 

ukve aRiniSna, saqmeSi Popov and Vorobeyev v. Russia daadgina, 

rom e.w. koleqtiuri brZanebebis praqtika, romelic gu-

lisxmobs patimrobis Sesaxeb koleqtiuri brZanebebis 

gacemas TiToeuli patimris individualuri garemoe-

bebis ganxilvis gareSe, winaaRmdegobaSi modis evropis 

konvenciis me-5 muxlis me-3 nawilTan.181 unda aRiniSnos, 

rom aseve koleqtiurad xdeba brZanebebis miReba patim-

robis vadis gagrZelebis Taobaze.182

mosamarTle patimrobis SerCevis sakiTxis gad-

awyvetisas xSirad uTiTebs, rom erT-erT argumentad 

gaiTvaliswina braldebulis pirovneba. magram aq par-

180.  ix. danarTi #1 (brZaneba 2). 

181. Case of Popov and Vorobeyev v. Russia (no.1606/02) Judgment of 23 April 
2009, para.83.

182.  ix. danarTi #, 2008 wlis brZaneba #2(9).
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adoqsuli is aris, rom Sedegis TvalsazrisiT mosa-

marTleebi ar ganasxvaveben magaliTad, nasamarTlevs 

da nasamarTleobis ar-mqone pirebs Soris, im pirebs 

Soris, vinc aRiarebs an ar-aRiarebs danaSauls, srulw-

lovnebs da ara-srulwlovnebs Soris da a.S. Cven gvxde-

ba brZanebebi, sadac garemoeba - “araa nasamarTlevi da 

nawilobriv aRiara danaSauli”183 iseve gaxda patimrobis 

Sefardebis erT-erTi safuZveli, rogorc “braldebu-

li nasamarTlevia”184. 

agreTve xSirad gvxvdeba argumenti, gansa-

kuTrebiT narkotikuli danaSaulis SemTxvevaSi, rom 

“Casatarebelia mTeli rigi sagamoZiebo moqmedebebi 

imis dasadgenad, Tu visgan iqna SeZenili braldebul [...] 

mier narkotikuli saSualeba, sasamarTlos dasabuTe-

bulad miaCnia varaudi mtkicebulebaTa mopovebisa da 

saqmeze WeSmaritebis dadgenaSi braldebulis mier xe-

lis SeSlis Sesaxeb.”185

saqarTvelos sakanonmdeblo bazis mimoxilva

Tavisuflebisa da piradi xelSeuxeblobis ufle-

ba im uflebaTa Soris erT erTia, romelic saqarTvelos 

konstituciiT aris garantirebuli. kerZod, konsti-

tuciis me-18 muxli adgens, rom “adamianis Tavisufleba 

xelSeuvalia” da rom “Tavisuflebis aRkveTa an piradi 

Tavisuflebis sxvagvari SezRudva dauSvebelia sasa-

marTlos gadawyvetilebis gareSe.” aRkveTis RonisZie-

bis saxiT patimrobis Sefardebis konteqstSi aRsaniSna-

183. ix. danarTi #, 2008 wlis brZaneba #2(1). 

184. ix. danarTi #, 2008 wlis brZaneba #2(3).

185. ix. danarTi #, 2009 wlis brZaneba #2(5).
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via saqarTvelos konstituciis me-18 muxlis me-3 da me-6 

nawilebi, romelic Sesabamisad adgenen, rom

(3) adamianis dakaveba dasaSvebia kanoniT gansaz-

Rvrul SemTxvevebSi sagangebod uflebamosili 

piris mier. dakavebuli Tu sxvagvarad Tavisufle-

baSezRuduli piri unda waredginos sasamarTlos 

gansjadobis mixedviT ara ugvianes 48 saaTisa. Tu 

momdevno 24 saaTis ganmavlobaSi sasamarTlo ar 

miiRebs gadawyvetilebas dapatimrebis an Tavisu-

flebis sxvagvari SezRudvis Sesaxeb, piri dauy-

ovnebliv unda ganTavisufldes;

(6) danaSaulis CadenaSi eWvmitanilis dakavebis 

vada ar unda aRematebodes 72 saaTs, xolo bral-

debulis winaswari patimroba – 9 Tves. 

 aseve mniSvnelovania konstituciis muxli 40.1, 

romelicganamtkicebs udanaSaulobis prezumfcias

“adamiani udanaSaulod iTvleba, vidre, misi 

damnaSaveoba ar damtkicdeba kanoniT dadgenili 

wesiT da kanonier ZalaSi Sesuli sasamarTlos 

gamamtyunebeli ganaCeniT.”

winaswari da sasamarTlo gamoZiebis etapze Tav-

isuflebis SezRudvis, e.w. winaswari patimrobis gamoy-

enebis sakiTxs aregulirebs saqarTvelos sisxlis sa-

marTlis saproceso kodeqsi (sssk).186 qvemoT Cven sssk-

is Sesabamisi debulebebis analizs gTavazobT. 

iqidan gamomdinare, rom 2010 wlis oqtombri-

dansaqarTveloSi sisxlis samarTlis axali saproceso 

kodeqsi amoqmeddeba, Cven axali kodeqsiT SemoTavaze-

bul aRkveTis RonisZiebis saxiT patimrobis gamoyeneb-

is sistemasac mimovixilvaT.

186. sxva muxlebTan erTad ixileT sssk-is me-XX Tavi – aRkveTis 

RonisZiebebi. 
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sisxlis samarTlis saproceso kanonmdebloba

 1.1 zogadi principebi

saqarTvelos sssk aRkveTis RonisZiebis Semdeg 

saxeebs iTvaliswinebs: 

braldebulis(I) 187 dapatimreba, 

girao, (II) 

piradi Tavdeboba, (III) 

arasrulwlovani braldebulis meTvalyureobis (IV) 

qveS gadacema, 

samxedro mosamsaxuris qcevisadmi sardlobis (V) 

meTvalyureoba (sssk-is 152-e muxlis pirveli 

paragrafi).

aRkveTis RonisZiebis mizani da safuZveli

sssk-is 151-e muxlis pirveli nawili gansazRvravs 

aRkveTis RonisZiebis gamoyenebis mizansa da safuZvels. 

aRkveTis RonisZiebis, maT Soris patimrobis gamoyeneb-

is mizani SeiZleba iyos Semdegi:

braldebulma Tavi ar aaridos winaswar gamoZiebas � 
da sasamarTlos;

187. am TavSi termini braldebuli gamoiyeneba saqarTvelos sisx-

lis samarTlis saproceso kanonmdeblobis mniSvnelobiT da aRniS-

navs pirovnebas, romlis mimarTac prokurorma an prokuroris Tanx-

mobiT gamomZiebelma gamoitana dadgenileba braldebulis saxiT 

pasuxismgebaSi micemis Sesaxeb. rogorc sssk-is 44-e muxlis 24-e 

nawili adgens – “braldebuli – sisxlis samarTlis pasuxismgebaSi 

micemuli piri.
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aRikveTos braldebulis Semdgomi danaSaulebri-� 
vi saqmianoba;

xeli ar SeeSalos sisxlis samarTlis saqmeze WeS-� 
maritebis dadgenas;

uzrunvelyofil iqnes ganaCenis aRsruleba. � 

amave muxlis me-2 nawilis Tanaxmad, aRkveTis 

RonisZiebis gamoyenebis safuZveli SeiZleba gaxdes 

dasabuTebuli varaudi imisa,rom piri

miimaleba an ar gamocxaddeba sasamarTloze;� 

gaanadgurebs mtkicebulebebs;� 

daemuqreba procesis monawileebs; an� 

Caidens axal danaSauls. � 

saqarTvelos kanonmdeblobisaTvis CamonaTvali 

amomwuravia. Sesabamisad, arc-erTi sxva garemoeba ar 

SeiZleba gaxdes aRkveTis RonisZiebis gamoyenebis sa-

fuZveli (sssk-is 154-e muxli). 

aRkveTis RonisZiebis Sefardebis sakiTxis gadaw-

yvetisas mosamarTlem sxva garemoebebTan erTad mxed-

velobaSi unda miiRos Semdegi faqtorebi:

wardgenili braldebis simZime;� 

braldebulis pirovneba, misi saqmianoba, asaki, jan-� 
mrTeloba, ojaxuri da qonebrivi mdgomareoba;

braldebulis mier dazaralebulisaTvis miyenebu-� 
li qonebrivi zianis anazRaurebis faqti;

braldebulis mier misTvis Sefardebuli rome-� 
lime aRkveTis RonisZiebis darRvevis faqti. 

153-e muxlis me-3 nawilis Tanaxmad – “Tu bralde-

buli fsiqikurad daavadda danaSaulis Cadenis Semdeg 
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an misi Seracxadobis sakiTxi dasadgenia, mosamarTlem 

aRkveTi RonisZiebis SerCevisas, mxedvelobaSi unda mi-

iRos piris saSiSroeba sakuTari TavisTvis da sxva pirTa 

sicocxlisaTvis an janmrTelobisaTvis.” aseT SemTx-

vevaSi, piri unda moTavsdes specialur ganyofilebaSi 

an palataSi, romelic gankuTvnilia fsiqikurad daa-

vadebul avadmyofTaTvis da sadac misi Seracxadobis 

sakiTxi dadgindeba (sssk-is 154-e muxli)

sasamarTlo zedamxedveloba

aRkveTis RonisZiebis gamoyenebis, Secvlis da 

gauqmebis sakiTxs wyvets mosamarTle, rogorc winas-

wari gamoZiebis aseve sasamarTlo gamoZiebis stadiaze. 

pirveli instanciiT am sakiTxs ganixilavs magistrati 

mosamarTle an raionuli (saqalaqo) sasamarTlo im ad-

ministraciul-teritoriul erTeulSi, sadac ar moq-

medebs magistrati mosamarTle (46-e muxli, aseve 140-e 

muxlis piveli nawili). meore instanciiT ki sakiTxis 

ganxilva saapelacio sasamarTlos sagamoZiebo kolegi-

is kompetencias gakenuTvneba (243-e muxlis pirveli 

nawili). 

sasamarTlo/mosamarTle ganixilavs aRkve-

Tis RonisZiebis Sefardebis Sesaxeb Suamdgomlobas 

araugvianes 24 saaTisa Suamdgomlobis da saqmis ma-

salebis wardgenidan (sssk-is 140-e muxli me-7 nawili). 

unda aRiniSnos, rom mosamarTles ufleba aqvs Sesabami-

si Suamdgomlobis ganxilvisas “gamoiZaxos da dakiTxos 

piri, romlis Cvenebac (cnobebi) asabuTebs Suamdgom-

lobas, da Suamdgomloobis Semtan pirs misces wina-

dadeba waradginos Suamdgomlobis dasabuTebulobis 

SemowmebisaTvis saWiro dokumentebi da nivTIeri mt-
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kicebulebebi, amasTan, mosamarTle ar ganixilavs piris 

braleulobis sakiTxs da arkvevs mxolod imas, daculi 

iyo Tu ara am kodeqsiT dadgenili moTxovnebi mtkice-

bulebaTa mopovebisa da saproceso damagrebis dros” 

(sssk-is 140-e muxlis me-8 nawili). 

sasamarTlo ganxilvis stadiaze aseve daSvebu-

lia aRkveTis RonisZiebis gamoyeneba mxolod sasamarT-

los ganCinebiT (mosamarTlis dadgenilebiT). am etapze 

pirveli instanciis sasamarTlos mxaris Suamdgom-

lobiT SeuZlia SearCios, Secvalos an gaauqmos aRkve-

Tis RonisZieba (140-e muxlis me-12 nawili). nebismier 

SemTxvevaSi mosamarTlis (sasamarTlos) dadgenileba 

(ganCineba) aRkveTis RonisZiebis SerCevis, Secvlis an 

gauqmebis Sesaxeb unda iyos dasabuTebuli(sssk-is 157-e 

muxlis pirveli nawili). sasamarTlo ganxilvis stadi-

aze aRkveTi RonisZiebis erTi saxis Secvla meore ufro 

mkacri aRkveTi RonisZiebiT daiSveba mxolod proku-

roris an dazaralebulismoTxovniT (sssk-is 157-e mux-

lis me-4 nawili). 

mosamarTlis dadgenilebiT an sasamarTlos ganaCeniT/

ganCinebiT (dadgenilebiT) uqmdeba aRkveTis RonisZieba 

Tu aRar arsebobs misi gamoyenebis safuZveli (romelic, 

rogorc zemoT aRiniSna, amomwuravad aris CamoTvili 

saproceso kodeqsis151-e muxlSi). aRkveTis RonisZieba 

aseve uqmdeba winaswari gamoZiebis stadiaze sisxlissa-

marTlebrivi devnis an/da winaswari gamoZiebis Sewyve-

tis SemTxvevaSi (sssk-is 155-e muxli)

dasabuTeba

kodeqsis 140-e muxli gansazRvravs sisxlis sap-

roceso iZulebis RonisZiebebis, maT Soris aRkveTis 
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RonisZiebebis gamoyenebis sasamarTlo wess. 140-e mux-

lis me-3 nawili calsaxad adgens, rom prokuroris/

gamomZieblis Suamdgomloba saproceso iZulebiTi 

RonisZiebebis gamoyenebis Taobaze unda iyos dasabuTe-

buli. 

zemoTCamoTvlili zogadi principebidan ga-

mom  di nare, dasabuTebulobaSi gulisxmobs Semdegs: 

pirveli, naTlad unda iyos naCvenebi aRkveTis RonisZie-

bis gamoyenebis mizani da safuZveli; da meore, das-

abuTebuli unda iyos konkretulad moTxovnili aRkve-

Tis RonisZiebis saxis mizanSewoniloba da ufro msub-

uqi aRkveTis RonisZiebis saxis gamoyenebis SeuZle-

bloba. mosamarTle (sasamarTlo) valdebulia Seamow-

mos aRkveTis RonisZiebis Sefardebis dasabuTebuloba 

(140-e muxlis me-11 nawili). 

prokuroris/gamomZieblis Suamdgomlobis pa-

ralelurad dasabuTebuli unda iyos aseve mosamarT-

lis (sasamarTlos) ganCineba (dadgenileba) aRkveTis 

RonisZiebis gamoyenebis Sesaxeb (140-e muxlis me-11 

nawili). mosamarTlem unda imsjelos aRkveTis RonisZie-

bis gamoyenebis rogorc formalur, saproceso (magali-

Tad, aRkveTis RonisZiebis gamoyenebis mizani da safuZ-

veli) aseve faqtobriv safuZvlebze (mtkicebulebebi 

konkretuli aRkveTis RonisZiebis gamoyenebisTvis). 

mosamarTle uflebamosilia uaryos SuamdgomlobaSi 

aRniSnuli aRkveTis RonisZieba da braldebuls/gan-

sasjels188 naklebad mkacri aRkveTis RonisZiebis saxe 

SeurCios.

188. am TavSi termini gansasjeli gamoiyeneba saqarTvelos sisx-

lis samarTlis saproceso kanonmdeblobis mniSvnelobiT da aRniS-

navs pirovnebas, romlis mimarT sabraldebo daskvnis Sedgenis Sem-

deg saqme arbiTad gansaxilvelad an saproceso SeTanxmebis dadebis 

Semdeg dasamtkiceblad Cabarda sasamarTlos gansjadobis mixedviT 

(44-e muxlis 25-e nawili).
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140-e muxli aseve gansazRvravs iZulebis 

RonisZiebis, maT Soris aRkveTi RonisZiebis gamoyen-

ebis Sesaxeb brZanebis Sinaarss. kerZod, muxlis me-13 

nawili adgens, rom brZanebaSi unda aRiniSnos – brZaneb-

is Sedgenis TariRi da adgili, mosamarTlis gvari, Tana-

mdebobis piri an organo, romelmac SuamdgomlobiT mi-

marTa mosamarTles, gankarguleba saproceso iZulebis 

RonisZiebis gamoyenebis Sesaxeb, misi arsi da visze vr-

celdeba, brZanebis moqmedebis da iZulebiTi RonisZie-

bis gamoyenebis vadebi da sxva.

braldebuli / gansasjeli da dacvis mxare, uflebebi

gasaCivrebis ufleba

braldebuls/gansasjels aseve mis damcvels da 

kanonier warmomadgenels ufleba aqvT monawileoba mi-

iRon sasamarTlo sxdomaSi, romelzec wydeba bralde-

bulisaTvis aRkveTis RonisZiebis Sefardebis sakiTxi 

(140-e muxli, me-6 nawili). rogorc zemoT ukve aRin-

iSna, isini aseve sargebloben Sefardebuli aRkveTis 

RonisZiebis gasaCivrebis uflebiT.189 gasaCivrebis 

kuTxiT ramdenime etapia gamosayofi:

pirveli, winaswari gamoZiebis stadiaze bral-

debuls da mis dacvis mxares aqvs ufleba aRkveTis 

RonisZiebis gamoyenebis an Secvlis Sesaxeb mosamarT-

lis brZaneba (dadgenileba) misi gacemidan (gamotani-

189. damcvels Sefardebuli aRkveTis RonisZiebis gasaCivrebis 

ufleba aqvs mxolod misi dacvis qveS myofi piris TanxmobiT, garda 

im SemTxvevisa, rodesac igi arasrulwlovania, an aqvs iseTi sfiqi-

kuri an fizikuri nakli, romelic SeuZlebels xdis misgan Tanxmo-

bis miRebas, sssk-is 243-e muxlis 11 nawili, aseve 140-e muxlis me-17 

nawili. 
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dan) 48 saaTis vadaSi erTjeradad gasaaCivros saapela-

cio sasamarTlos sagamoZiebo kolegiaSi (sssk-is 243-e 

muxlis pirveli nawili).

meore, winaswari Tu sasamarTlo gamoZiebis ne-

bismier etapze braldebuli da misi damcveli ufle-

bamosilni arian gamoZiebis adgilis mixedviT mimarTon 

sasamarTlos gamoyenebuli aRkveTis RonisZiebis ufro 

msubuqi aRkveTis RonisZiebis Secvlis an gauqmebis 

SuamdgomlobiT (140-e muxli, me-17 nawili). 

nebismier SemTxvevaSi, gasaCivrebis Tu Secvlis/

gauqmebis SuamdgomlobasTan mimarTebaSi moqmedebs 

ori moTxovna: 

(1) SuamdgomlobaSi dacvis mxarem unda warmoa-

Cinos gasaCivrebuli gadawyvetilebis debulebaTa mc-

daroba da miuTiTos yvela is axali garemoeba, romel-

ic ucnobi iyo aRkveTis RonisZiebis Sefardebisas da 

romelsac zegavlena SeiZleba moexdina pirisaTvis 

aRkveTis RonisZiebis Sefardebis marTlzomierebaze. 

saCivars unda daerTos Suamdgomlobis Sesabamisi mt-

kicebulebebi (masalebi) (sssk-is 243-e muxlis 12 nawili, 

aseve 140-e muxli, me-17 nawili); 

(2) gasaCivrebis Tu Secvlis/gauqmebis Suamdgom-

lobam unda gaiaros dasaSvebobis stadia. kerZod, mosa-

marTlem zepiri mosmenis gareSe 24 saaTis ganmavlobaSi 

unda ganixilos aRkveTis RonisZiebis Secvlis an/da 

gauqmebis moTxovniT Suamdgomlobis dasaSveboba, ram-

denad Seesabameba is zemoTmiTiTebul moTxovnebs da 

mxolod dasaSvebad cnobis SemTxvevaSi atarebs zepir 

mosmenas (sssk-is 243-e muxlis me-10 nawili, aseve 140-e 

muxli, me-17 nawili);

imave safuZvliT Suamdgomlobis ganmeorebiT 

Setana ar daiSveba (140-e muxli me-18 nawili).
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1.2. patimroba

151-e muxlis Tanaxmad, patimroba aris aRkveTis 

RonisZiebis ukiduresi forma, rac gulisxmobs Semdegs: 

patimrobis Sefardeba SeiZleba mxolod im SemTxvevaSi, 

Tu sxva naklebad SemzRudavi aRkveTis RonisZieba ver 

uzrunvelyofs aRkveTis RonisZiebis gamoyenebis miz-

nebis miRwevas (sssk-is 151-e muxlis pirveli da me-4 

nawilebi). rogorc zemoT ukve aRiniSna, patimroba war-

moadgens aRkveTis RonisZiebis erT-erT saxes, romlis 

gamoyenebac SeiZleba, rogorc winaswari gamoZiebis, 

aseve sasamarTlo ganxilvis stadiaze.

winaswari patimrobis gansakuTrebiT SemzRuda-

vi xasiaTidan gamomdinare, saproceso kanonmdebloba 

am saxis aRkveTis RonisZiebis gamoyenebisas damatebiT 

saproceso SezRudvebsa da garamtiebs iTvaliswinebs. 

kerZod, 159-e muxlis Tanaxmad:

dauSvebelia, dapatimrebis gamoyeneba im piris mi-� 
marT, romelsac bralad edeba iseTi danaSaulis 

Cadena, romlisTvisac kanoniT gaTvaliswinebulia 

Tavisuflebis aRkveTa 2 welze naklebi vadiT;

dauSvebelia, rogor wesi, dapatimrebis gamoyeneba � 
mZime avadmyofis, arasrulwlovanis, xandazmulis 

(qalebi – 60 wlidan, mamakacebi – 65 wlidan), 12 kvi-

raze meti xnis orsuli qalis da im qalis mimarT,  

romelsac hyavs Cvili (erT wlamde asakis) bavSvi;

dauSvebelia, patimrobis gamoyeneba im piris mi-� 
marT, romelmac danaSauli Caidina gaufrTxile-

blobiT, garda gansakuTrebuli SemTxvevebisa,  

rodesac sisxlis samarTlis kanoni iTvaliswinebs 

Tavisuflebis aRkveTas 3 wliT an meti vadiT.
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Tumca, zemoT miTiTebuli SezRudvebidan dadge-

nilia Semdegi ori gamonaklisi. dapatimreba gamoiyeneba 

yvela zemoaRniSnul SemTxvevaSi, Tu

(1) braldebulma daarRvia sxva, naklebad mkacri 

aRkveTis RonisZieba;

(2) pirs bralad edeboda iseTi danaSaulis Cadena, 

romlisTvisac gaTvaliswinebulia 2 wlamde vadiT 

Tavisuflebis aRkveTa, magram mis mimarT wina gan-

aCeniT dadgenili pirobiTi msjavris gamosacdeli 

vada ar iyo gasuli. 

arasrulwlovan braldebulTan/gansasjelTan 

mimarTebaSi aRkveTis RonisZiebis saxiT patimrobis Se-

fardebis sakiTxs damatebiT aregulirebs sssk-is 652-e 

muxli. kerZod, am muxlis pirveli nawilis Tanaxmad 

– ”arasrulwlovnis mimarT aRkveTis RonisZiebad da-

patimreba gamoiyeneba mxolod am kodeqsis 151-e muxlSi 

miTiTebuli safuZvlis arsebobisas da im SemTxvevaSi, 

roca mas bralad edeba iseTi danaSaulis Cadena, romel-

ic isjeba Tavisuflebis aRkveTiT 3 welze meti vadiT, 

sxva aRkveTis RonisZieba ki ver uzrunvelyofs bralde-

bulis saTanado qcevas, garda im SemTxvevisa, rodesac 

arasrulwlovanma braldebulma daarRvia sxva, nakle-

bad mkacri aRkveTis RonisZieba an danaSaulis Cadenis 

momentisTvis mis miarT sasamarTlo gadawyvetilebiT 

dadgenili pirobiTi msjavris gamosacdeli vada ar iyo 

gasuli.” Sesabamisad, es muxli akonkretebs 159-e muxls 

da adgens, rom arasrulwlovanisTvis patimrobis Se-

fardeba SeiZleba, Tu mas bralad edeba iseTi danaSau-

lis Cadena, romelic isjeba Tavisuflebis aRkveTiT sam 

welze meti vadiT.

aRkveT RonisZiebis saxiT patimrobis SerCevis 

dros gaTvaliswinebulia Semdegi proceduruli garan-

tiebi:
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braldebulis/msjavrdebulis daswreba da � 
monawileoba: patimrobis Sefardebis/vadis gagr-

Zelebis Suamdgomlobis ganxilvisas, savalde-

buloa braldebulis/msjavrdebulis daswreba da 

misi an misi damcvelis monawileoba sasamarTlo 

sxdomaSi. kerZod, sssk-is 160(1)-e muxli adgens 

rom, mosamarTlis mier dapatimrebis Suamdgomlo-

bis ganxilvisas braldebuli waredgineba mosamar-

Tles, romelic ismens misi da misi damcvelis ar-

gumentebs, aseve prokuroris an/da gamomZieblis 

ganmartebebs.190160-e muxli me-4 nawilis Tanaxmad, 

pirveli instanciis sasaamrTlos dapatimrebis 

Sesaxeb ganCinebis (dadgenilebis) gamotanis ufle-

ba aqvs mxolod gansasjelis dakiTxvis Semdeg. 

gamonaklisia is SemTxveva, roca piri Tavs aridebs 

sasamarTloSi gamocxadebas an imyofeba mimalvaSi 

(160(4)). patimrobis vadis gagrZelebis Suamdgom-

lobac aseve braldebulis/gansasjelis an misi 

damcvelis monawileobiTganixileba (160(2)). 

Ria sasamarTlo sxdoma: � aRkveTis RonisZiebis 

gamoyenebis, Secvlis da gauqmebis sakiTxi ganix-

ileba Ria sasamarTlo sxdomaze, garda im SemTx-

vevebisa, rodesac arsebobs sasamarTlo sxdomis 

daxurvis saproceso kodeqsiT gaTvaliswinebuli 

safuZvlebi an sxdomis daxurva aucilebelia wes-

rigis dacvis uzrunvelyofis mizniT (160(6)). aqve 

unda aRiniSnos, rom gansakuTrebul SemTxvevebSi, 

rogoricaa stiqiuri ubedureba an braldebulis/

gansasjelis avadmyofoba, daSvebulia aRkveTis 

RonisZiebis gamoyenebis Sesaxeb Suamdgomlo-

190. ix. aseve ssk-is muxli 140(10) – “Tu sasamarTlo sxdomaSi 

monawileoben dakavebuli, dapatimrebuli, sxva piri, romlis inter-

esebsac exeba Suamdgomloba, agreTve maTi damcvelebi da warmomad-

genlebi, prokurori, maT eZlevaT SesaZlebloba miscen ganmarte-

bebi da Camoayalibon TavianTi sawinaaRmdego mosazrebani.” 
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bis gansaxilvelad sasamarTlo sxdomis Catareba 

dakavebulTa moTavsebis an patimrobis adgilas 

(140-e muxlis me-7 nawili). 

sasamarTlo zedamxedveloba: � sasamarTlo ufle-

bamosilia Seufardos pirs patimroba mxolod im 

SemTxvevaSi, Tu darwmundeba, rom aRkveTis RonisZie-

bis miznis miRweva SeuZlebelia sxva ufro msub-

uqi aRkveTis RonisZiebis gamoyenebiT (muxli 151-e, 

nawili me-4). zemoxsenebuli principidan gamomdin-

areobs sasamarTlos valdebuleba imsjelos sxva 

ufro msubuqi aRkveTis RonisZiebis saxeebis gamoy-

enebis mizanSewonilobaze.

aqve mniSvnelovania aRiniSnos winaswari patimro-

bis saqmis ganxilvis procesSi sasamarTlos uflebam-

osilebebic: sasamarTloSi saqmis Sesvlidan 24 saaTSi 

mosamarTle zepiri mosmenis gareSe ganixilavs gansasje-

lis aRkveTis RonisZiebis sakiTxs (162-e muxlis me-8 

nawili). am SemTxvevaSi igulisxmeba sasamarTlos ufle-

bamosileba avtomatur reJimSi, braldebis an/da dacvis 

mxaris mier Suamdgomlobebis wardgenis gareSe, imsje-

los Sefardebuli aRkveTis RonisZiebis kanonierebasa 

an/da mizanSewonilobaze. Tumca, prokurorisa da gan-

sasjelis (dacvis mxaris) monawileobis gareSe ramdenad 

efeqturia es meqanizmi da ramdenad realurad eZleva 

saSualeba sasamarTlos Seamowmos Sefardebuli aRkve-

Tis RonisZiebis mizanSewoniloba, erTgvar eWvs badebs 

da kanonmdeblebs aseTi proceduris samarTlianobisa 

da proporciulobis seriozuli dasabuTeba WirdebaT. 

amavdroulad, gaurkvevelia am uflebamosilebis sa-

marTlebrivi Sedegebi, anu is Tu ramdenad aqvs ufleba 

sasamarTlos am tipis ganxilvis safuZvelze Secvalos 

an/da gaauqmos winaswari gamoZiebis etapze Sefardebu-

li aRkveTis RonisZieba. 
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sisxlis samarTlis saproceso kanonmdeblobis 

xsenebuli muxli winaaRmdegobaSi modis evropuli kon-

venciis me-5 muxlis me-4 punqtTan dakavSirebiT stras-

burgis sasamarTlos precedentebTan da dadgenil 

standartTan. rogorc zemoT iyo naxsenebi marTalia 

konvenciis me-5 muxlis me-4 punqtiT ar aris uzrun-

velyofili, magram saxelmwifoebma, romlebSic aseTi 

sistema moqmedebs, unda uzrunvelyon Sesabamisi pireb-

isaTvis (patimrebisaTvis) igive garantiebi apelaciisas, 

rogorc pirveli instanciis winaSe patimrobis Sefarde-

basTan dakavSirebuli samarTalwarmoebis dros191. sa-

braldebo daskvnis sasamarTloSi wardgenis Semdgom 

winaswari patimrobis gagrZelebis avtomaturi ganxil-

va, romlis drosac winaswar patimrobaSi myof pirs an 

mis damcvels ar gaaCnia SesaZlebloba Sesabamisi argu-

mentacia waradginos erovnuli sasamarTlos winaSe, ar 

SeiZleba CaiTvalos me-5 muxlis me-4 punqtiT dakisre-

buli proceduruli garantiebis Sesabamisad, radganac 

es ukanasknelni moiTxoven mosmenis gamarTvas, romlis 

drosac patimrobaSi myof pirs SesaZlebloba eqneba 

efeqtianad warudginos sasamarTlos Tavisi argument-

acia, daarwmunos es ukanaskneli sapatimro RonisZiebis 

Secvlis/gauqmebis saWiroebaSi. maSin rodesac dacvis 

mxare moklebulia xsenebuls, maSin rodesac erovnul 

sasamarTlos ar waredgineba raime argumentacia. igi 

mxolod formalur rols asrulebs da ar SeiZleba 

CaiTvalos samarTlebrivi dacvis efeqtian saSualebad 

gangrZobadi patimrobis kanonierebis/marTlzomiere-

bis Sefasebis kuTxiT. saqmis sasamarTloSi wardgenis 

Semdgom mosamarTleebis mier patimrobis gagrZele-

basTan dakavSirebiT miRebuli brZanebebi Zalin waagavs 

erTmaneTs da TiTqmis identuria dasabuTebis kuTxiT, 

191. Case of TOTH v. AUSTRIA, 12 December 1991, § 84, Series A no. 224; see 
also Case of RUTTEN v. the NETHERLANDS, no. 32605/96, § 53, 24 July 2001, and 
Case of LANZ v. AUSTRIA, no. 24430/94, § 42, 31 January 2002
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romlis Tanaxmadac `ar arsebobs raime saxis axali gare-

moeba, romelic zegavlenas moaxdenda winaswari patim-

robis, rogorc SerCeuli iZulebis RonisZiebis, Secv-

lis aucileblobaze~. 

gasaCivreba: � braldebuls da mis damcvels aqvT 

ufleba gaasaCivron maTi azriT dausabuTebeli 

an/da ukanonod daniSnuli aRkveTis RonisZieba 

zemdgom sasamarTloSi an moiTxovon dapatimre-

bis ufro msubuqi aRkveTis RonisZiebiT Secvla. 

Tumca, rogorc ukve zemoT aRiniSna, msgavsi tipis 

Suamdgomlobam pirvel rigSi mkacri formaluri 

moTxovnebi unda daakmayofilos da amasTan dakav-

SirebiT zepiri mosmenis gareSe dasaSvebobis sta-

dia gaiaros. amasTanave, mtkicebis tvirTi awevs 

braldebuls/gansasjels da mis dacvis mxares, 

raTa naTlad aCvenon axali garemoeba, romelic 

sasamarTlos miscems aRkveTis RonisZiebis Secv-

laze/gauqmebaze msjelobis uflebas;

gamomdinare iqidan, rom me-5 muxlis me-4 punqti ar 

moiTxovs erovnuli xelisuflebis organoebis mxridan 

patimrobis SefardebasTan dakavSirebuli sasamarTlo 

gadawayvetilebis gasaCivrebis (apelaciis) saSualebis 

uzrunvelyofas, Tuki saxelmwifo Tavisi kanonmde-

blobiT avtomaturad uzrunvelyofs aseT garantias, 

maSin saxelmwifom aseve unda uzrunvelyos Sesabamisi 

pirebisaTvis (patimrebisaTvis) igive garantiebi apel-

aciisas, rogorc pirveli instanciis winaSe patimro-

bis SefardebasTan dakavSirebuli samarTalwarmoebis 

dros. winamdebare SemTxvevaSi saxelmwifo aseT garan-

tias avtomatur reJimSi ar uzrunvelyofs. apelaciis 

uflebis gaTanabreba pirveli instanciis sasamarTlo 

warmoebis procedurebTan mxood im SemTxvevSi xdeba, 

Tukimxare garkveul kriteriumebs dakmayofilebs. Ses-
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abamisad, saxezea viTareba, rodesac xelisuflebis or-

ganoebi realurad zRudaven samarTliani sasamarTlos 

xelmisawvdomobisuflebas, mkacri da mTel rig SemTx-

vevebSi aradeqvaturi proceduruli SezRudvebiTa da 

moTxovnebiT (kriteriumebis dawesebiT, sasamarTlo 

baJiT). 

am TvalsazrisiT, realurad dReisaTvis ori 

sistema moqmedebs ori sistema moqmedebs, da orive Tan-

abrad misaRebia evropis sasamarTlosaTvis, konvenciis 

me-5 muxlis me-4 punqtis moTxovnebis dacvis Tvalsaz-

risiT. pirvel SemTxvevaSi sasamarTloSi saqmis war-

marTvis Semdgom 24 saaTis ganmavlobaSi saxelmwifo 

kanonmdebloba uzrunvelyofa avtomaturad mosamar-

Tlis mier winaswari patimrobis gagrZelebis gadasinj-

vas da am dros saxelmwifo valdebulia yvela Sesabam-

isi proceduruli garantiac uzrunvelyos maT Soris 

zepiri mosmena da argumentaciis wardgenis SesaZle-

bloba. meore SemTxvevaSi ki rodesac pirveladi sapa-

timro RonisZiebis Sesaxeb mosamarTlis brZanebis gasa-

Civreba ar xdeba avtomaturad da Sesabamisad, saxelm-

wifoc avtomaturad ar uzrunvelyofs gadasinjvis 

SesaZleblobas. aseT dros, saxelmwifos arc SeiZleba 

moeTxovos raime konkretuli procesualuri garanti-

is dacva. 

brZanebis dauyovnebliv aRsruleba: � sasamarTlo 

brZaneba patimrobis saxiT aRkveTis RonisZiebis 

Secvlis an gauqmebis Sesaxeb eqvemdebareba dauy-

ovnebliv aRsrulebas (163-e muxlis me-4 nawili). 

Tu braldebuli/gansasjeli monawileobs Sesabam-

is sasamarTlo sxdomaSi, igi patimrobidan Tavisu-

fldeba dauyovnebliv – sasamarTlo darbazidan. 

xolo, Tu igi sasamarTlo sxdomaSi ar monawileobs, 

maSin ara ugvianes im dRisa, roca sapatimro adgi-
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lis administracia miiRebs oficialur cnobas pa-

timrobidan piris ganTavisuflebis Sesaxeb (164-e 

muxli);

ukanono an dausabuTebeli patimroba:�  saqarT-

velos sisxlis samarTlis saproceso kodeqsis 

165-e muxli iTvaliswinebs ukanono an dausabuTe-

beli dapatimrebis Sedegad miyenebuli zianis anaz-

Raurebis SesaZleblobas. 

patimrobis vada

winaswari patimrobis saerTo vada ar unda aRe-

matebodes 9 Tves. es vada aiTvleba dakavebis momenti-

dan an Tu dakaveba ar momxdara, patimrobis SerCevis 

Sesaxeb sasamarTlo brZanebis aRsrulebis momentidan, 

xolo wydeba – pirveli instanciis sasamarTlos mier 

ganaCenis gamotanisTanave. amasTanave dadgenilia, rom 

winaswari gamoZiebis etapze patimrobis vadam SeiZleba 

masqimum 4 Tve Seadginos. 

am etapze Semdegi periodebis gamoyofa SeiZleba:

patimrobis pirveli vada, romelic 2 Tves udris;1. 

patimrobis pirveli vada SesaZlebelia gagrZel-2. 

des 1 TviT, magram ara umetes orjer mxolod im 

SemTxvevaSi, Tu arsebobs sssk-is 151-e muxliT ga-

Tvaliswinebuli garemoebebi an/da: 

Tu patimrobis vadis amowurvis Semdeg bral-a. 

debulma daarRvia misTvis SerCeuli nakle-

bad mkacri aRkveTis RonisZieba;

Tu braldebuls ufro mZime braldeba wared-b. 

gina;
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saqmis sirTulis gamo. g. 

aqve damatebiT unda aRiniSnos, rom SesaZlebelia 

damatebiTi gamoZiebisaTvis saqmis dabrunebisas bral-

debulis patimrobis vada kidev 60 dRiT gagrZeldes 

(sssk-is 162-e muxlis me-3 nawili);

mniSvnelovania aRiniSnos, rom patimrobis vadis 

gagrZelebis Sesaxeb TiToeuli Suamdgomloba unda 

iyos motivirebuli da dasabuTebuli (162-e muxlis me-6 

nawili, 163-e muxlis 1 nawili). prokurori valdebulia 

patimrobis vadis gagrZelebis Suamdgomlobisas daas-

abuTos moTxovnili vadis aucilebloba (151-e muxlis 

me-3 nawili). Suamdgomlobis ganxilvis Semdeg mosamar-

Tles ufleba aqvs gaagrZelos patimrobis vada, Seucva-

los patimroba naklebad mkacri aRkveTis RonisZie-

biT an gaauqmos aRkveTis RonisZieba (163-e muxlis me-3 

nawili).

1.3. aRkveTis RonisZiebis sxva saxeebi

rogorc am Tavis dasawyisSi aRiniSna, patim-

robasTan erTad saqarTvelos sisxlis samarTlis sap-

roceso kanonmdebloba aRkveTis RonisZiebis sxva sax-

eebs iTvaliswinebs, rogoricaa girao, piradi Tavde-

boba, arasrulwlovani braldebulis meTvalyureobis 

qveS gadacema da samxedro mosamsaxuris qcevisadmi 

sardlobis meTvalyureoba. patimrobasTan dakavSire-

buli sakanonmdeblo xarvezebis srulyofili analizis 

mizniT, aucilebelia mokled mimovixiloT am aRkveTis 

RonisZiebebis saxeebic, maTi arsi da gamoyenebis safuZ-

vlebi. 
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girao

sssk-is 168-e muxlis Tanaxmad, girao aris fuladi 

Tanxa an uZravi qoneba, romelic saaRsrulebo biuros192 

sadepozito angariSze Seaqvs braldebuls/gansasjels 

an maTi saxeliT sxva pirs. giraos mizania, sasamarT-

losTvis micemuli werilobiTi valdebulebiT bralde-

bulis/ gansasjelis saTanado qcevisa da gamomZiebelT-

an, prokurorTan an sasamarTloSi drouli gamocxade-

bis uzrunvelyofa. uZravi qonebis SemTxvevaSi, qonebas 

edeba yadaRa. 

SuamdgomlobaSi giraos Sefardebis Sesaxeb, 

prokurorma unda gansazRvros giraos Tanxis odenoba 

da aseve misi Setanis vada. amasTanave, “giraos Tanxis 

odenoba ganisazRvreba Cadenili danaSaulis simZimisa 

da braldebulis qonebrivi SesaZleblobebis gaTval-

iswinebiT. giraos Tanxa ar SeiZleba iyos 2000 larze na-

klebi” (168-e muxlis me-2 nawili). 

Tu braldebulma/gansasjelma ver uzrunvelyo 

dadgenil vadaSi giraos saxiT Sefardebuli Tanxis (an 

eqvivalenturi uZravi/moZravi qonebis) saaRsrulebo 

biuros sadepozito angariSze Setana, prokurori Suam-

dgomlobs ufro mZime aRkveTis RonisZiebis gamoyeneb-

is Taobaze. aq mniSvnelovania aRiniSnos Semdegi: 168-e 

muxlis me-5 nawilis Tanaxmad, aseT SemTxvevaSi ar gam-

oiyeneba 151-e muxlis me-3 nawiliT gaTvaliswinebuli 

dasabuTebis valdebuleba, rac gulisxmobs Semdegs: 

prokurors ar evaleba moTxovnili aRkveTis RonisZie-

bis mizanSewonilobis da ufro msubuqi aRkveTis 

RonisZiebebis gamoyenebis SeuZleblobis dasabuTeba. 

192. saaRsrulebo biuro gaxlavT saqarTvelos iusticiis samin-

istros mmarTvelobis sferoSi Semavali sajaro samarTlis iuridi-

uli piris – aRsrulebis erovnuli biuros Sesabamisi teritoriuli 

organo. 
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es ki, faqtiurad avtomatur reJimSi gulisxmobs giraos 

gadauxdelobis SemTxvevaSi patimrobis Sefardebas. 

giraosTan mimarTebaSi damatebiT xazgasasmelia 

Semdegi garemoebebi:

dakavebuli braldebulis SemTxvevaSi, sasamarT-� 
lo Tavisi iniciativiT an prokuroris Suamdgom-

lobiT ufardebs mas patimrobas giraos srulad 

an nawilobriv (ara-naleb 50%-isa) Setanamde (168-e 

muxlis me-6 nawili);

giraos pirobebis darRvevis SemTxvevaSi, proku-� 
roris Suamdgomlobis safuZvelze, mosamarTlis 

brZanebiT girao Seicvleba ufro mkacri aRkveTis 

RonisZiebiT, xolo giraos saxiT Setanili fula-

di Tanxa gadairicxeba saxelmwifo biujetSi (168-e 

muxlis me-7 nawili);

giraos pirobebiT gaTvaliswinebuli valdebule-� 
bebis zustad da keTilsindisierad Sesrulebis 

SemTxvevaSi, ganaCenis aRsrulebidan erTi Tvis 

vadaSi giraos saxiT Setanili Tanxa daubrundeba 

braldebuls, gansasjels an maTi saxeliT giraos 

Semtans (168-e muxlis me-8 nawili);

piradi Tavdeboba

sssk-is 170-e muxlis Tanaxmad, “piradi Tavde-

bobisas sando pirebi kisruloben werilobiT valdebu-

lebas, rom isini uzrunvelyofen braldebulis 

saTanado qcevas da gamomZieblis, prokuroris, 

sasamarTlos gamoZaxebiT maTTan gamocxadebas” (170-e 

muxlis pirveli nawili). 
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piradi Tavdebobis SemTxvevaSi aucilebelia, 

rogorc TavdebTa, aseve braldebulis Tanxmoba. 

piradi Tavdebobis gamoyenebis pirobebis darRvevis 

SemTxvevaSi, Tavdebs sasamarTlom SeiZleba daakisros 

fuladi saxdeli Sromis anazRaurebis as minimalur 

odenobamde. 

arasrulwlovani braldebulis meTvalyureobis 

qveS gadacema da samxedro mosamsaxuris qcevisadmi 

sardlobis meTvalyureoba

orive zemoT miTiTebuli aRkveTis RonisZieba 

warmoadgens aRkveTis RonisZiebis e.w. specialur saxes, 

romlis gamoyenebis sferoc SezRudulia subieqtebis 

mixedviT, pirvel SemTxvevaSi arasrulwlovanTa, 

xolo meore SemTxvevaSi samxedro mosamsaxureTa 

wriT. arasrulwlovani braldebulis meTvalyureobis 

qveS gadacema gulisxmobs mSoblebis, meurveebis, 

mzrunvelebis an daxuruli sabavSvo dawesebulebis 

administraciis meTvalyureobaSi arasrulwlovan 

braldebulTa gadacemas, im mizniT, rom maT 

uzrunvelyon maTi gamocxadeba gamomZiebelTan, 

prokurorTan, sasamarTloSi, aseve maTi saTanado 

qceva (171-e muxlis pirveli nawili). am saxis aRkveTis 

RonisZiebis Sefardebisas aucilebelia, rogorc 

mSoblis/meurvis/mzrunvelis Tu sxva Sesabamisi piris, 

aseve arasrulwlovani braldebulis Tanxmoba. 

rac Seexeba sardlobis meTvalyureobas, es 

aRkveTis RonisZieba SeiZleba gamoyenebul iqnes 

vadiani samxedro an sarezervo mosamsaxuris mimarT 

da gulisxmobs “SeiaraRebuli Zalebis wesdebiT 

gaTvaliswinebuli zomebis miRebas braldebulis 
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saTanado qcevis da gamomZieblis, prokuroris, 

sasamarTlos gamoZaxebiT maTTan gamoZaxebis uzrunvel-

sayofad” (172-e muxlis, pirveli da me-2 nawili).

siaxleebi, 2009 wlis redaqciis sisxlis samarTlis 
saproceso kodeqsSi

2009 wlis 9 oqtombers saqarTvelos parlament-

ma axali sisxlis samarTlis saproceso kodeqsi miiRo. 

kodeqsi ZalaSi 2010 wlis 1 oqtombersSeva, Tumca misi 

calkeuli muxlebi ufro gvian etapze amoqmeddeba. 

aRkveTis RonisZiebebis TvalsazrisiT axali saproceso 

kodeqsi gansakuTrebul inovaciebs ar gvTavazobs, Tum-

ca ramdenime siaxles dokumenti mainc iTvaliswinebs. 

kodeqsis me-8(3) muxlis Tanaxmad – “sasamarTlo 

valdebulia prioritetulad ganixilos is sisxlis sa-

marTlis saqme, romelSic braldebulis mimarT aRkve-

Tis RonisZiebis saxiT gamoyenebulia patimroba.”

38-e muxli, romelic braldebulis ufleba-mov-

aleobebs gansazRvravs, amomwuravad CamoTvlis im ga-

remoebebs, romelTa arsebobis SemTxvevaSic SeiZleba 

aRkveTis RonisZiebis saxiT braldebuls patimroba 

Seefardos. kerZod, 38-e muxlis me-12 nawilSi CamoTv-

lilia Semdegi garemoebebi:

Tu arsebobs braldebulis mimalvis safrTxe;1. 

Tu arsebobs braldebulis Semdgomi danaSau-2. 

lebrivi saqmianobis safrTxe;

Tu arsebobs braldebulis mxridan mowmeze zemoq-3. 

medebis safrTxe;
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Tu arsebobs mtkicebulis ganadgurebis safrTxe; 4. 

an

Tu arsebobs ganaCenis aRusruleblobis safrTxe. 5. 

 kodeqsis me-XX Tavi braldebulis sasamarTlo-

Si pirvel wardgenas da aRkveTi RonisZiebebis Sefar-

debis sakiTxebs detalurad aregulirebs. 199-e muxli 

iTvaliswinebs aRkveTis RonisZiebis Semdeg saxeebs: 

(1) girao, 

(2) arasrulwlovani braldebulis meTvalyureo-

bis qveS gadacema, 

(3) SeTanxmeba gausvlelobisa da saTanado qcevis 

Sesaxeb, 

(4) piradi Tavdeboba, 

(5) samxedro mosamsaxuris qcevisadmi sardlobis 

meTvalyureoba, 

(6) patimroba. 

 Sesabamisad, axali kodeqsi aRkveTis RonisZiebe-

bis ufro farTo wres iTvaliswinebs, rac TavisaTavad 

pozitiuri tendencia. aqve unda aRiniSnos, rom axali 

sisxlis samarTlis saproceso kodeqsis Tanaxmad, mo-

samarTles/sasamarTlos SeuZlia aRkveTis RonisZie-

bis paralelurad braldebulis mimarT Semdegi dama-

tebiTi RonisZiebebi gamoyenos:

daniSnul dros an gamoZaxebisTanave sasamarTlo-� 
Si gamocxadebis valdebuleba; 

garkveuli saqmianobisa Tu profesiis ganxorcie-� 
lebis akrZalva; 

sasamarTloSi, policiaSi an sxva saxelmwifo or-� 
ganoSi yoveldRiurad an sxva, winaswar gansaz-
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Rvruli periodulobiT gamocxadebisa da angariS-

gebis valdebuleba;

sasamarTlos mier daniSnuli uwyebis zedamxed-� 
veloba;

eleqtro monitoringi;� 

garkveul adgilas, garkveul saaTebSi an uamisod � 
yofnis valdebuleba;

garkveuli adgilis dautoveblobis an masSi SeRwe-� 
vis akrZalva;

specialuri nebarTvis gareSe garkveul pirebTan � 
Sexvedris akrZalva;

pasportis an piradobis damadasturebeli sxva do-� 
kumentis Cabarebis valdebuleba;

nebismieri sxva RonisZieba, romelic aucilebelia � 
aRkveTis RonisZiebis gamoyenebis miznebis misaRw-

evad (199 muxlis me-2 punqti).

aRkveTis RonisZiebebis gamoyenebis miznebisa da 

safuZvlebis TvalsazrisiT axali saproceso kodeqsi 

arsebiT cvlilebebs ar iTvaliswinebs. amJamad moqmedi 

sssk-is msgavsad, axali saproceso kodeqsic patimro-

bis gamoyenebas mxolod ukidures SemTxvevaSi iTval-

iswinebs. rogorc kodeqsis 205-e muxlSia miTiTebuli, 

patimrobis gamoyeneba SeiZleba mxolod maSin, Tu Seu-

Zlebelia Tavidan iqnes acilebuli 

(1) braldebulis mimalvisa da mis mier marTlmsa-

julebis ganxorcielebisaTvis xelis SeSla; 

(2) braldebulis mier mtkicebulebaTa mopovebi-

saTvis xelis SeSla, 

(3) braldebulis mier axali danaSaulis Cadena. 
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braldebulis patimrobis saerTo vada kvlavac 

9 Tvea, Tumca axali saproceso kodeqsi erT gamonak-

liss iTvaliswinebs: advokatis savaldebulo Tanxmo-

biT braldebulis Suamdgomlobis safuZvelze sasa-

marTlom SeiZleba gaagrZelos patimrobis vada, Tu es 

aucilebelia dacvis saTanadod gansaxorcieleblad 

(205-e muxlis me-2 nawili). aseve mniSvnelovania aRin-

iSnos, rom mcirdeba winasasamarTlo sxdomamde (anu 

sasamarTlosTvis saqmis gadacemamde) braldebulis 

patimrobis vada, romelic axali kodeqsis Tanaxmad ar 

unda aRematebodes 60 dRes (gansxvavebiT dRevandeli 

sistemisgan, romelic 4 Tves iTvaliswinebs) (205-e mux-

lis me-3 nawili). 
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daskvnebi

yovelve zemo Tqmulis Sesabamisad, SeiZleba 

davaskvnaT, rom saqarTvelos kanonmdebloba aRkveTis 

RonisZiebis saxiT patimrobis gamoyenebis Semdeg Ziri-

Tad standartebs eyrdnoba:

patimroba aRkveTis RonisZiebis ukidures for-� 
maswarmoadgens. winaswari patimrobis Sefardeba 

mizanSewonilia mxolod maSin, rodesac naklebad-

SemzRudavi aRkveTis RonisZieba ver uzrunvelyofs 

aRkveTis RonisZiebis gamoyenebis miznis Sesrulebas 

(sssk-is 151-emuxlis 1 dame-4 paragrafebi);

patimrobis Sefardebis Sesaxeb Suamdgomloba � 
unda iyos dasabuTebuli. dasabuTebaSi igulisxme-

ba aramxolod aRkveTis RonisZiebis gamoyenebis miz-

anSewonilobis dasabuTeba procedurul da faqto-

briv garemoebebze dayrdnobiT, aramed ufro msub-

uqi aRkveTis RonisZiebis gamoyenebis SeuZleblobis 

dasabuTebac (sssk-ismuxli 151(3);

patimrobis vadis gagrZelebis Suamdgomlo-� 
ba unda iyos motivirebuli da dasabuTebuli. 

moTxovnili vadis aucilebloba unda dasabuTdes 

gamoZiebis konkretuli interesebidan gamomdinare 

(sssk-is 151-e muxlis me-3 paragrafi);

winaswari patimrobis Sefardebis Sesaxeb mosa-� 
marTlis/sasamarTlos ganCineba (dadgenileba) 

unda iyo dasabuTebuli (sssk-is 157-e muxlis me-4 

nawili). mosamarTlem/sasamarTlom unda Seafason 

patimrobis Sefardebis Sesaxeb Suamdgomlobis das-

abuTebuloba.
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winaswari patimrobis SefardebasTan dakavSire-� 
buli TiToeuli sasamarTlo mosmena unda iyos 

SejibrebiTobis principze dafuZvnebuli da uz-

runvelyofdes mxareTa Tanasworobas193.

193. kvlavac gansakuTrebuli yuradReba unda mieqces am mxriv 

adamianis uflebaTa evropuli sasamarTlos mier gamotanil gadaw-

yvetilebas saqmeze SAGHINADZE AND OTHERS v. GEORGIA ganacxadi 

#18768/05


