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Tavi I. 

Sesavali da meTodologia

Sesavali

1999 wels miRebuli saqarTvelos sisxlis samarTlis saproceso ko-
deqsi, iseve rogorc 2009 wlis axali sisxlis samarTlis saproceso 
kodeqsi, iTvaliswinebs piris sisxlissamarTlebrivi wesiT dakavebis 
dros da dakavebidan pirveli 48 saaTis ganmavlobaSi moqmed standar-
tebs. 2000-ian wlebSi piris dakavebis sakiTxi araerTxel gamxdara sa-
qarTveloSi kritikis sagani, rogorc saerTaSoriso meqanizmebis (gae-
ros da evropis sabWos saxelSekrulebo da monitoringis organoebis), 
aseve saqarTvelos sakonstitucio sasamarTlos mxridan. 

amasTan, axali sisxlis samarTlis saproceso kodeqsis ZalaSi Sesvlas-
Tan erTad ZiriTadi yuradReba gadatanil iqna aRkveTis RonisZiebis 
gamoyenebis da dasabuTebis sakiTxze. Sesabamisad, piris Tavdapirveli 
dakavebis saWiroebis, dasabuTebis da dakavebisas proceduruli ga-
rantiebis dacvis valdebulebas SedarebiT naklebi yuradReba eTmoba 
rogorc saerTaSoriso, aseve adgilobrivi adamianis uflebaTa moni-
toringis meqanizmebis mier.

aRniSnulis gaTvaliswinebiT, kvlevis mizania, saerTo sasamarTloe-
bis praqtikis kvlevis da Tvisebrivi monacemebis analizis safuZvelze 
dagvanaxvos dReisaTvis arsebuli mdgomareoba piris sasamarTlo gan-
Cinebis safuZvelze da ganCinebis gareSe dakavebisas, agreTve dakave-
bis wesTan dakavSirebuli praqtikuli gamowvevebi 2013 – 2014 wlis 
mdgomareobiT. 

Tavdapirvelad, kvlevaSi asaxulia saqarTvelosTvis savaldebulo 
saerTaSoriso standartebi piris dakavebis sakiTxTan mimarTebaSi, 
Semdeg asaxulia 8 SerCuli qalaqis saerTo sasamarTloebis praqtikis 
analizi. mesame nawili ki eTmoba Tvisebrivi kvlevis - e.w. CaRrmavebu-
li interviuebis Sedegebs. kvlevis bolos warmodgenilia zogadi da 
konkretuli xasiaTis rekomendaciebi. 
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kvlvis meTodologia sasamarTlo
praqtikis Seswavlis kuTxiT

Tavidanve unda aRniSnos, rom dakavebis praqtikis kanonierebisa da 
masTan dakavSirebuli problemebis Seswavla mimdinare kvlevisas wa-
rimarTa ori mTavari mimarTulebiT - piris an braldebulis daka
veba sasamarTlo wesiT, ese igi sasamarTlos ganCinebiT prokuroris 
mier Setanili Suamdgomlobis safuZvelze da sasamarTlo ganCinebis 
gareSe dakavebis praqtika, e.w. dakaveba gadaudebeli aucileblobis 
farglebSi.

am mizniT kvlevis ganxorcielebisas Seswavlil iqna saqarTvelos sxva
dasxva regionSi moqmedi sasamarTloebis mier 2013 – 2014 wlebSi pi-
ris dakavebis sakiTxTan dakavSirebiT gamotanili ganCinebebi. kerZod, 
yuradReba gamaxvilda sam - sxvadasxva niSniT gansxvavebul regionze, 
esenia: Tbilisi; aWaris avtonomiuri respublika; samegrelo - zemo 
svaneTi da mesxeT-javaxeTi. TiToeuls am regionTagan axasiaTebs gar-
kveuli Taviseburebani, ris gamoc kvlevisaTvis swored isini iqnen 
SerCeuli. Tbilisi rogorc dedaqalaqi, sadac saqmeTa yvelaze meti 
raodenobaa sagamoZiebo organoebsa da, Sesabamisad, sasamarTlos war-
moebaSic; aWaris regioni, rogorc avtonomiuri respublika; samegre-
lo - zemo svaneTi, rogorc mosaxleobiT yvelaze mravalricxovani 
regioni; mesxeT-javaxeTi rogorc mravalerovnuli regioni. amisda 
kvalad Seswavlil iqna Tbilisis saqalaqo sasamarTloSi, baTumis sa-
qalaqo sasamarTloSi, zugdidis raionul sasamarTloSi, axalcixisa 
da axalqalaqis raionul sasamarTloebSi piris dakavebasTan dakavSi-
rebiT arsebuli praqtika. kvlevisaTvis sasamarTloebis SerCevisadmi 
aseTi midgoma gvexmareba, rom ganvsazRvroT saerTo tendenciebi da 
gamovavlinoT problemebi.

kvlevis miznebisTvis aRniSnuli 8 regionis sasamarTlodan moTxovni-
li iqna Semdegi tipis informaciebi:

-	 piris dakavebis Sesaxeb ganCinebis aslebi;

-	 piris dakavebaze uaris Tqmis Sesaxeb ganCinebis aslebi;

-	 aRkveTi RonisZiebis Sefardebis Sesaxeb im ganCinebebis aslebi, ro-
melTa safuZvelzec sasamarTlom dakavebisgan gaaTavisufla bral-
debuli;

-	 gadaudebeli aucileblobiT Catarebuli piradi Cxrekis ukanonod 
cnobisa da miRebuli informaciis dauSvebel mtkicebulebad cnobis 
Sesaxeb ganCinebis aslebi;

-	 winasasamarTlo sxdomaze mosamarTlis mier miRebuli ganCinebis as-
lebi, romlis safuZvelzec sasamarTlom dauSvebel mtkicebulebad 
cno piris dakavebis oqmebi an/da ganCinebebi piris dakavebis Tao-
baze.
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kvlevis farglebSi rvave sasamarTlo gamogvexmaura da nawilobriv 
mogvawoda moTxovnili dokumentacia:

kerZod, piris dakavebasTan dakavSirebuli ganCinebebi miRebul iqna 
Telavis, goris, quTaisis, zugdidis, baTumis, axalcixis da axalqala-
qis saqalaqo sasamarTloebidan. Tbilisis saqalaqo sasamarTlos mier 
moxda mxolod garkveuli nawilis mowodeba. jamSi, aRniSnuli ganCi-
nebebis aslis raodenobam Seadgina 523. viTvaliswinebT ra, rom piris 
dakavebis ganCinebebis mowodeba ar momxdara srulyofili formiT, 
marTebuli ar iqneba mocemuli raodenoba 2013 – 2014 wlebSi Cai-
Tvalos aRniSnul regionebSi ganCinebiT dakavebis sruli raodenobis 
maCvenebel cifrad. amasTanave, sasamarTlo praqtikis Tanmimdevruli 
Seswavlis mizniT, zemoT dasaxelebuli sasamarTloebidan gamoTxovni-
li ganCinebebi Seswavlil iqna 2013-2014 wlebis yoveli Tvis 1-dan 15 
ricxvamde periodSi Setanili Suamdgomlobebis mixedviT. 

amasTanave, saqalaqo sasamarTloebis mier mxolod nawilobriv iqna 
mowodebuli darCenili informacia, rac aseve gaTvaliswinebul iqna 
sasamarTlo praqtikis analizis farglebSi: 52 ganCinebis asli piris 
dakavebaze uaris Tqmis Sesaxeb, 2 ganCinebis asli dakavebis da Cxrekis 
Sesaxeb da 9 ganCineba gadaudebeli aucileblobiT Catarebuli piradi 
Cxrekis ukanonod cnobis Sesaxeb. 

arc erTi sasamarTlos mier ar iqna warmodgenili ganCinebis asli, 
romlis mixedviT, winasasamarTlo sxdomaze sasamarTlom dauSvebel 
mtkicebulebad cno piris dakavebis oqmi an/da ganCineba piris dakave-
bis Taobaze. 

damatebiT, Tbilisis da quTaisis saapelacio sasamarTloebidan gamo-
Txovnil iqna informacia sagamoZiebo kolegiebis mier aRkveTi Ro-
nisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb ganCinebebis aslebi, 
romlebic orive sasamarTlos mier iqna mowodebuli: jamSi 187 ganCi-
nebis asli.

kvlevis msvlelobisas ganCinebis aslebSi pirad monacemTa dacva 
uzrunvelyofil iqna sasamarTloebis mxridan saxelebis da gvarebis 
daStrixviT. amasTan, analizis farglebSi asaxuli magaliTebis warmo-
dgenisas kvlevis avtorebma Tavi Seikaves konkretuli sasamarTlos, 
mosamarTlis an prokuroris dasaxelebisgan pirTa monacemebis dacvis 
da saqmis faqtobrivi garemoebebis gaxmaurebis Tavidan acilebis miz-
niT. 

zogadi statistikuri informaciis Segrovebis mizniT, sajaro infor-
macia gamoTxovil iqna saqarTvelos uzenaesi sasamarTlos, Sinagan sa-
qmeTa saministros, saqarTvelos mTavari prokuraturis analitikuri 
samsaxurebidan da xuTi saministros sagamoZiebo organoebidan (ius-
ticiis saministro, Sinagan saqmeTa saministro, Tavdacvis saministro, 
finansTa saministro, sasjelaRsrulebisa da probaciis saministro). 
samwuxarad, umravles SemTxvevaSi, Cveni mimarTva pasuxgaucemeli 
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darCa, xolo ramdenime uwyebis mxridan miRebuli werilis Tanaxmad 
(sasamarTlo, saqarTvelos mTavari prokuratura), dakavebasTan daka-
vSirebuli statistikis Segroveba ar xdeba (ganCinebis safuZvelze da 
ganCinebis gareSe dakavebuli pirebis gamijvna da a.S.).

kvlevis meTodologia Tvisebrivi  
analizis kuTxiT

warmodgenli kvlevis ZiriTadi kiTxvaa rogori standartebi da praq-
tika aris damkvidrebuli saqarTveloSi piris dakavebisas? aRniSnul 
kiTxvaze pasuxis gasacemad Catarda Tvisebrivi kvleva CaRrmavebuli 
intervius da jgufuri intervius meTodebis gamoyenebiT. kvlevis 
obieqts warmoadgendnen saqarTvelos masStabiT dakavebis procesSi 
CarTuli aqtorebi, kerZod advokatebi,1 mosamarTleebi da prokuro-
rebi. samwuxarod, interviuebis CamorTmeva ver moxerxda gamomZie-
blebisaTvis. dokumentebis analizis Sedegebze dayrdnobiT SemuSavda 
kvlevis instrumenti - sami gansxvavebuli saxelmZRvanelo samizne jgu-
febisaTvis. sakiTxis farTo masStabiT Seswavlis mizniT gamoiyo rva 
qalaqi/regionuli centri: Tbilisi, quTaisi, baTumi, zugdidi, gori, 
Telavi, axalcixe/axalqalaqi. qalaqis/regionuli centris samarTle-
briv procesebSi CarTuli pirebis raodenobidan gamomdinare, respon-
dentebis SerCeva ganxorcielda an SemTxveviTi principis dacviT2, an 
mizanmimarTulad (rodesac TiToeul segmentSi CarTuli aqtorebis 
raodenoba Zalze mcire iyo)3. 

kvlevis farglebSi siRrmiseuli interviuebis Catareba gagrZelda 
manam, sanam gamokiTxvis procesSi miRebul informaciebs Soris sx-
vaoba mxolod periferiuli da umniSvnelo xasiaTs miiRebda. kvlevis 
farglebSi sul gamokiTxul iqna 56 respondenti, romlebTan Catare-
buli interviuebis xangrZlivoba meryeobda 40 wuTidan 90 wuTamde. 
#1 cxrilze asaxulia kvlevis farglebSi gamokiTxul mosamarTleTa, 
prokurorTa da advokatTa raodenoba maTi samuSao adgilis mixed-
viT. 

1	 advokatTa asociacia, sifa da saqarTvelos ufaso iuridiuli samsaxuris advokatebi.

2	 am principiT SeirCnen advokatebi.

3	 aRniSnuli principiT SeirCnen mosamarTleebi da prokurorebi.
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savele samuSaoebis dasrulebis Semdgom momzadda interviuebis 
transkriptebi. analizisas tipologizaciis mizniT moxda interviue-
bis kodireba, teqstebidan gamoyofil iqna Tematuri blokebi da ka-
tegoriebi, tipuri da atipuri SemTxvevebi. analizis Semdgom etapze 
ganxorcielda samizne jgufebis (mosamarTleebis, prokurorebisa da 
advokatebis) atitudebis, praqtikebisa da poziciebis SedarebiTi ana-
lizi. pasuxi gaeca kvlevis ZiriTad kiTxvas da saqarTveloSi piris 
dakavebisas arsebuli standartebisa da praqtikis gaumjobesebis miz-
niT SemuSavda rekomendaciebi. kvlevaSi monawile pirTa anonimuro-
bisa da konfidencialurobis dacvis mizniT Segrovebuli informaci-
isaTis saidentifikacio niSnebi CamoSorebulia. Tvisebrivi kvlevis 
specifikidan gamomdinare kvlevis Sedegebi arareprezentatulia, Tum-
ca aRwers dakavebis standartebs da procesebs danaxuls da ganxor-
cielebuls saqarTvelos sxvadasxva regionebSi moqmed mosamarTleTa, 
prokurorTa da advokatTa TvalTaxedvidan.

mosamarTle prokurori advokati sul

Tbilisi 3 1 8 12

quTaisi 2 1 6 9

baTumi 1 1 5 7

zugdidi 1 1 5 7

axalcixe/axalqalaqi 2 1 4 7

gori 1 1 5 7

Telavi 1 1 5 7

sul 11 7 38 56

cxrili #1. 
gamokiTxuli respondentebis pozicia da samuSao adgili
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Tavi II. 

dakavebasTan dakavSirebiT  
saqarTvelos sisxlis samarTlis 
procesSi moqmedi normebis 
mimoxilva

Tanamedrove qarTul sisxlis samarTlis procesSi moqmed saproceso 
iZulebis RonisZiebaTa Soris dakaveba warmoadgens erT-erT yvela
ze farTod gamoyenebul da, amasTan erTad, Zalze sensitiur insti
tuts, misi bunebidan gamomdinare. amitom, SemTxveviTi ar aris ara 
marto iuristebis, aramed sazogadoebis umetesi nawilis mometebuli 
yuradReba aRniSnuli institutis mimarT. imisda kvalad, Tu rogoria 
dakavebis rogorc saproceso iZulebis RonisZiebis normatiuli reg
lamentaciebi, erTi mxriv, rac yvelaze mniSvnelovania, sagamoZiebo 
da sasamarTlo praqtikaSi dakavebis gamoyenebisas ramdenadaa dacu-
li xsenebuli saproceso-normatiuli reglamentaciebiTa da Sesaba-
misi saerTaSoriso samarTlebrivi normebiT dadgenili imperatiuli 
moTxovnebi, meore mxriv, SegviZlia obieqturi warmodgena viqonioT 
mocemul qveyanaSi ara marto realuri marTlmsajulebis arseboba-
ararsebobaze, aramed, aseve, mTlianad arsebuli politikuri sistemis 
demokratiulobis xarisxzec.

yovelive zemoaRniSnulis gamosarkvevad, Tavdapirvelad, winamdebare 
naSromSi warmodgenili iqneba qarTuli sisxlis samarTlis saproceso 
kanonmdeblobaSi arsebuli im normatiuli reglamentaciebis mokle 
mimoxilva, romelsac unda efuZnebodes braldebulebisa da sxva pirTa 
mimarT dakavebis gamoyeneba da ra drosac zedmiwevniT zustad unda 
iqnes daculi maTi uflebebi.

dakavebis normatiuli reglamentaciebi mocemulia saqarTvelos 
sisxlis samarTlis saproceso kodeqsis 170-e-178-e muxlebSi, magram 
winamdebare gamokvlevis miznebis Sesabamisad, aq ZiriTadad ganxilu
li iqneba mxolod dakavebis is saproceso reglamentaciebi, romlebic 
gaTvaliswinebulia aRniSnuli kodeqsis 171-e da 174-e muxlebiT, ra-
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dgan swored am muxlebSia gawerili is savaldebulo procedurebi, 
romlebic aucileblad da ganuxrelad unda iqnes daculi bralde-
bulis dakavebisas. garda amisa, nawilobriv ganxiluli iqneba aseve 
saproceso kodeqsis 175-e da 176-e muxlebis zogierTi nawiliT gaTva-
liswinebuli garemoeba, romelic exeba dakavebidan piris gaTavisu-
flebis safuZvels.

saqarTvelos sisxlis samarTlis saproceso kodeqsis 171-e muxlis pir-
veli nawili gansazRvravs sasamarTlo wesiT piris dakavebis safuZv
lebs. sakiTxi exeba iseT SemTxvevas, rodesac dasakavebeli piri SeiZ
leba procesSi jer kidev arc figurirebdes rogorc braldebuli, 
Tumca am kanoniT isic SesaZlebelia, rom piris mimarT prokuroris 
mier ukve gamotanili iyos dadgenileba braldebis wardgenis Sesaxeb. 
aRniSnuli SemTxvevisaTvis xsenebuli saproceso norma adgens sasamar
Tlo wesiT piris dakavebisaTvis saWiro savaldebulo safuZvlebs, 
romelTa arsebobis gareSe piris dakaveba dauSvebelia. am nawilSi 
winamdebare kvlevis miznebisaTvis, rac gulisxmobs imis garkvevas, Tu 
ramdenadaa sasamarTlos mier kanoniereba da piris uflebebi daculi 
misi dakavebis Taobaze prokurorebis mier Setanili Suamdgomlobebis 
ganxilva-gadawyvetisas, yvelaze arsebiTi da mniSvnelovania swored 
dakavebis safuZvlebis arseboba-ararseboba da ara is procedurebi, 
romelTa dacviT unda mimarTos prokurorma sasamarTlos Suamdgom
lobiT piris an braldebulis dakavebis sakiTxze da ra wesiT unda 
ganixilos sasamarTlom misi Suamdgomloba.

saqarTvelos sssk-is 171-e muxlis pirveli nawili gansazRvravs piris 
dakavebisaTvis saWiro savaldebulo safuZvlebs. pirvel rigSi, es aris 
dasabuTebuli varaudis arseboba imis Taobaze, rom man Caidina iseTi 
danaSauli, romlisTvisac sisxlis samarTlis kodeqsiT sasjelad ga-
Tvaliswinebulia Tavisuflebis aRkveTa, rac aucilebeli wanamZRvaria, 
Tumca ki arasakmarisi, piris dakavebisaTvis, radgan saamisod aucile-
belia, miTiTebul wanamZRvarTan erTad, sxva damatebiT pirobaTagan 
erT-erTis arsebobac, romelic imave saproceso normaSia miTiTebuli. 
magram, vidre es ukanasknelebi iqneba ganxiluli, manamde garkveul unda 
iqnes zemoaRniSnuli wanamZRvris (winapirobis) arsic. Tu davakvirde-
biT, masSi mocemulia ori kriteriumi: erTi, dasabuTebuli varaudis 
arseboba imis Taobaze, rom piris mier Cadenilia danaSauli da meore, 
Cadenili danaSaulisaTvis kanoni sasjelad unda iTvaliswinebdes Tavi-
suflebis aRkveTas. dasabuTebuli varaudis kriteriumi Zalze mniSvne-
lovan garantias warmoadgens usafuZvlod Tavisuflebis SezRudvisa-
gan piris dacvis TvalsazrisiT, romelic Tavis TavSi gulismobs imas, 
rom realurad unda arsebobdes garkveuli faqtobrivi monacemebi, 
romlebic asabuTeben versias piris mier danaSaulis Cadenis Taobaze. 
rac Seexeba zemoxsenebul meore kriteriums, rogoricaa sasjelis saxiT 
Tavisuflebis aRkveTis arseboba, TavisTavad, gasagebia misi savaldebu-
loba, radgan sruliad gaumarTlebeli iqneboda, Tundac sagamoZiebo da 
saqmis sasamarTlo ganxilvis uzrunvelyofis interesebiT piris dakave-
ba da am gziT misi Tavisuflebis SezRudva maSin, rodesac, sabolood, 
mas Cadenilis gamo kanoni ar sjis misi Tavisuflebis SezRudviT.
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amave dros, rogorc aRiniSna, ganxilul winamZRvarTan erTad auci
lebelia aseve saqarTvelos sssk-is 171-e muxlis pirvel nawilSi miTi-
Tebuli erT-erTi Semdegi pirobis arsebobac - dasabuTebuli varaudi 
imisa, rom piri:
1.	 miimaleba; 
2.	 ar gamocxaddeba sasamarTloSi; 
3.	 gaanadgurebs saqmisaTvis mniSvnelovan informacias; 
4.	 Caidens axal danaSauls.

am pirobaTagan TiToeuli maTganis arseboba unda sabuTdebodes Se-
sabamisi faqtobrivi monacemebiT da maTze konkretulad unda iyos 
miTiTebuli rogorc prokuroris mier Setanil SuamdgomlobaSi, aseve 
sasamarTlos mier gamotanil ganCinebaSi. winaaRmdeg SemTxvevaSi, pi-
ris dakaveba iqneba ukanono. 

amasTan, gasaTvaliswinebelia isic, rom sasamarTlos ar aqvs ufleba, 
Tavis ganCinebaSi piris dakavebis iseT safuZvelze miuTiTos, razedac 
prokurors ar aqvs miTiTebuli Tavis SuamdgomlobaSi. Tumca sasa-
marTlos imis ufleba aqvs, rom, Tuki prokuroris SuamdgomlobaSi 
dakavebis ZiriTad safuZvelTan erTad alternatiulad dakavebis or 
an met damatebiT safuZvelzea miTiTebuli, am ukanasknelTagan mxo-
lod erTi maTganis Taobaze dasabuTebuli varaudis arseboba cnos 
sakmarisad da masze dayrdnobiT gamoitanos ganCineba piris dakavebis 
Sesaxeb. amgvaradaa warmodgenili saqarTvelos sisxlis samarTlis sa-
proceso kodeqsis 171-e muxlis pirvel nawilSi piris sasamarTlo 
wesiT dakavebis instituti.

garda aRniSnulisa, saproceso kodeqsis imave muxlis meore da mesame 
nawilebSi warmodgenilia sasamarTlos ganCinebis gareSe piris dakave-
bis safuZvlebi. meore nawilSi mocemulia CamonaTvali im eqvsi konkre-
tuli garemoebisa, romelTagan erT-erTis arsebobac sakmarisia piris 
dasakaveblad sasamarTlos ganCinebis gareSe. es garemoebebia Semdegi:

1.	 pirs waaswres danaSaulis Cadenisas an danaSaulis CadenisTanave;

2.	 piri dainaxes danaSaulis Cadenis adgilas da mis mimarT dauyov
nebliv xorcieldeba sisxlissasamarTlebrivi devna misi dakavebis 
mizniT;

3.	 pirze, masTan an mis tansacmelze aRmoCnda Cadenili danaSaulis aS-
kara kvali;

4.	 piri danaSaulis Cadenis Semdeg miimala, magram Semdgom igi TviT
mxilvelma amoicno;

5.	 piri SesaZloa miimalos;

6.	 piri Zebnilia.

saproceso kanoni sakmarisad ar miiCnevs aq dasaxelebuli eqvsi gare-
moebidan romelime maTganis arsebobas, amis Sesaxeb saqarTvelos sssk-
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is 171-e muxlis mesame nawili miuTiTebs, rom sasamarTlos ganCinebis 
gareSe piris dakaveba nebadarTulia mxolod im SemTxvevaSi, Tuki ar-
sebobs dasabuTebuli varaudi piris mier danaSaulis Cadenis Sesaxeb 
da misi mxridan amave muxlis pirvel nawilSi aRniSnuli romelime 
qmedebis Cadena (igulisxmeba mimalva, sasamarTloSi gamoucxadebloba, 
mtkicebulebis ganadgureba da a. S.) Tavidan ver iqneba acilebuli 
sxva, alternatiuli RonisZiebiT, romelic proporciulia danaSaulis 
garemoebebisa da braldebulis piradi monacemebisa. aRsaniSnavia, rom 
saqarTvelos sisxlis samarTlis saproceso kodeqsi ar icnobs dakave-
bis raime alternatiul RonisZiebas, romelic SeiZleba gamoyenebul 
iqnes danaSaulis Camdeni braldebulis mimarT, ris gamoc, xsenebuli 
Canaweris arseboba saproceso kodeqsis 171-e muxlis mesame nawilSi 
gaugebaria ra mizans emsaxureba. SesaZloa, masSi kanonmdebeli gulisx-
mobdes policiis an gamomZieblis mier raime profilaqtikuri xasia-
Tis RonisZiebis ganxorcielebas braldebulis mimarT, magaliTad, we-
rilobiTi gafrTxilebis (xelwerilis) CamorTmevas marTlsawinaRmde-
go qmedebisagan Tavis Sekavebis Sesaxeb an sxva msgavsi xasiaTis zomas, 
magram aseTi zoma braldebulisaTvis araviTar samarTlebriv valde-
bulebas ar Seicavs, amitom is azrsa da mniSvnelobas moklebulia.

yuradRebas iqcevs Semdegi garemoebac: saqarTvelos sssk-is 171-e mu-
xlis mesame nawilSi saubaria imaze, rom piris dakavebisaTis auci
lebelia dasabuTebuli varaudis arseboba imis Taobaze, rom pirma 
Caidina danaSauli, magram gansxvavebiT amave muxlis pirveli nawilis
gan, mesame nawilSi ar aris miTiTeba piris mier iseTi danaSaulis Ca-
denaze, romlisTvisac kanoniT sasjelad gaTvaliswinebulia Tavisuf
lebis aRkveTa. miuxedavad amisa, 171-e muxlis mesame nawilis aRniSnul 
CanawerSic unda vigulisxmoT piris (braldebulis) mier swored iseTi 
danaSaulis Cadena, romlisTvisac kanoniT sasjelad Tavisuflebis aR-
kveTaa gaTvaliswinebuli.

garkveuli TvalsazrisiT, problemis gamokvlevis miznebidan gamomdi
nare, unda aRiniSnos saqarTvelos sisxlis samarTlis kodeqsis 174-
e muxlis pirvel nawilSi miTiTebuli is saproceso formalobebi, 
romlebic aucileblad unda iqnes daculi, raTa piris dakaveba sasa
marTlos ganCinebis gareSe CaiTvalos kanonierad. aq igulisxmeba Sem-
degi - damkavebeli moxele valdebulia, dakavebuls gasagebi formiT 
acnobos: 

•	 misi dakavebis safuZveli; 

•	 braldebis Sinaarsi, anu ra danaSaulis CadenaSia is braldebuli; 

•	 advokatis yolis uflebis Sesaxeb; 

•	 dumilisa da kiTxvebze pasuxis gacemisagan Tavis Sekavebis uflebis 
Sesaxeb; 

•	 im uflebis Sesaxeb, rom ar daibralos danaSauli; 

•	 rom yvelaferi, rasac igi ityvis, SesaZlebelia mis winaaRmdeg iqnes 
gamoyenebuli sasamarTloSi. 



pi
ri

s 
da

ka
ve

bi
s 

st
an

da
rt

eb
is

a 
da

 p
ra

qt
ik

is
 k

vl
ev

a 
sa

qa
rT

ve
lo

s 
si

sx
li

s 
sa

ma
rT

li
s 

sa
pr

o
ce

so
 k

o
de

qs
is

 m
ix

ed
vi

T

16

am formalobas is mniSvneloba aqvs, rom misi Seusrulebloba war-
moadgens saproceso kanonis arsebiT darRvevas, xolo es ukanaskneli 
ki, saqarTvelos sssk-is 176-e muxlis pirveli nawilis „e“ qvepunqtis 
Tanaxmad, dakavebuli braldebulis upirobo gaTavisuflebis safuZve-
lia. aseve saqarTvelos sisxlis samarTlis saproceso kodeqsis 175-e 
muxlis me-4 nawilis Tanaxmad, dakavebulis gaTavisuflebis upirobo 
safuZvels warmoadgens dakavebulisaTvis dakavebis oqmis gadaucemlo-
ba an dakavebis oqmis iseTi arsebiTi darRveviT Sedgena, romelic aua-
resebs piris samarTlebriv mdgomareobas. 

garda amisa mniSvnelovania im uflebamosil pirTa wris gansazRvra, 
visac evaleba, Seamowmos piris dakavebis kanoniereba da saWiroebis 
SemTxvevaSi miiRos gadawyvetileba piris dakavebidan gaTavisufle-
bis Taobaze. saqarTvelos sisxlis samarTlis saproceso kodeqsis 
Tanaxmad, 176-e muxlis mesame nawilis Tanaxmad, dakavebuli Tavisu-
fldeba droebiTi moTavsebis izolatoris ufrosis dadgenilebiT, 
Tu gavida dakavebis vada, rac gulisxmobs imas, rom dakavebulis-
Tvis kanoniT dadgenil 48 saaTSi braldebis Sesaxeb dadgenile-
bis gadacemis kontroli swored droebiTi moTavsebis izolato-
ris xelmZRvanelis funqciebSi Sedis. amave muxlis meore nawilis 
Tanaxmad, dakavebuli Tavisufldeba prokuroris an mosamarTlis 
gadawyvetilebiT, Tu: 

1.	 ar dadasturda eWvi, rom man Caidina danaSauli; 

2.	 ar iqna miRebuli gadawyvetileba mis mimarT aRkveTis RonisZiebis 
saxiT patimrobis gamoyenebis Taobaze; 

3.	 gavida dakavebis am kodeqsiT dadgenili vada; 

4.	 ar iqna miRebuli uflebamosili saxelmwifo organos an Tanamdebo-
bis piris Tanxmoba dakavebaze an

5.	 arsebiTad dairRva sisxlis samarTlis saproceso kanoni.

sisxlis samarTlis saproceso kodeqsis am normaTa analiziT mivdi-
varT daskvnamde, rom sasamarTlos ekisreba valdebuleba, aRkveTis 
RonisZiebis sakiTxis ganxilvisas Seamowmos piris dakavebisas arsebi-
Tad dairRva Tu ara kanoni an xom ar hqonia adgili dakavebis oqmis 
gadaucemlobas/arsebiTi darRveviT Sedgenis faqts da dadebiT Sem-
TxvevaSi miiRos Sesabamisi gadawyvetileba piris dakavebidan gaTavi-
suflebis saxiT.

winamdebare kvlevis mizans swored prokurorisa da sasamarTlos 
mxridan saproceso kodeqsis zemoT xsenebuli normebis dacvis 
Seswavla warmoadgens da sasamarTlo praqtikis Seswavlis gziT Se-
vecdebiT SeZlebisdagvarad detalurad ganvixiloT TiToeuli Sem-
Txveva.
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Tavi III. 

piris dakavebasTan dakavSirebiT 
saerTaSoriso standartebis 

mimoxilva

yovel pirs aqvs ufleba, isargeblos Tavisuflebisa da xelSeuxeblo-
bis uflebiT, romelic saerTaSoriso doneze saqarTvelosTan mimarTe-
baSi garantirebulia samoqalaqo da politikuri uflebebebis Sesaxeb 
saerTaSoriso paqtis (SemdgomSi saerTaSoriso paqti) me-9 muxliT da 
adamianis uflebaTa evropuli konvenciis (SemdgomSi evropuli kon-
vencia) me-5 muxliT. 

saerTaSoriso paqti krZalavs TviTnebur da ukanono dakavebas, amas-
Tan, me-9 muxli gansazRvravs procedurul garantiebs, romlebic 
uzrunvelyofs arsebiTi uflebis dacvas. evropuli konvenciis me-5(1) 
muxli konkretulad gansazRvravs dakavebis safuZvlebs. aRniSnuli 
CamonaTvali amomwuravia da ganmartebis mkacr wess eqvemdebareba. 
saerTaSoriso paqtis msgavsad, evropuli konvenciis me-5 muxli aseve 
iTvaliswinebs uflebis uzrunvelyofis procedurul standartebs.

piris Tavisufleba gulisxmobs Tavisuflebas sxeulis fizikuri 
SezRudvisgan4. piradi Tavisuflebis SezRudva gulisxmobs nebayo-
flobiTi Tanxmobis ararsebobas: Tu individi sakuTari nebiT midis 
policiis ganyofilebaSi gamoZiebaSi monawileobis misaRebad da Tu 
man icis, rom Tavisufalia da nebismier dros SeuZlia wavides, mas 
Tavisufleba SezRuduli ar aqvs5. meore mxriv, Tavisuflebis SezRud-
vis mravali forma arsebobs da ar Semoifargleba mxolod iZulebiTi 
xasiaTis SeboWviT: magaliTad, SesaZloa pirs Tavisufleba SeezRudos 
Zalis gamoyenebis gareSe, rodesac samarTaldamcavi organos warmoma-
dgeneli ganumartavs mas, rom ar SeuZlia policiis dawesebulebis da-
toveba an/da garkveuli periodis ganmavlobaSi SenobaSi unda darCes6.

4  854/1999, vakenhaimi safrangeTis winaaRmdeg (Wackenheim v. France), punqti 6.3.

5  1758/2008, jesopi axali zelandiis winaaRmdeg, punqti 7.9-7.10.

6	 evropis adamianis uflebaTa sasamarTlo, de vilde, oomsi da versipi belgiis winaaRmdeg, 
1971 wlis 18 ivnisi.
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radgan piradi Tavisufleba ar aris absoluturi xasiaTis, misi SezRud-
va gamarTlebulia, magaliTad, sisxlis samarTlis kanonmdeblobis aRs-
rulebisas. 

saerTaSoriso paqti, iseve rogorc evropuli konvencia, krZalavs 
TviTnebur da ukanono dakavebas:

-	 TviTneburia dakaveba Tu is usamarTloa, ar eqvemdebareba ganWvre-
tadobis, gonivrulobis, proporciulobis da aucileblobis prin-
cipebs7. 

-	 ukanonoa dakaveba Tu is xorcieldeba kanoniT gaTvaliswinebuli 
safuZvlebisa da procedurebis gareSe. dakavebaSi igulisxmeba pi-
ris Sepyroba nebismieri formiT, riTac iwyeba piris Tavisuflebis 
SezRudva8.

dakaveba SeiZleba arRvevdes Sesabamis kanonmdeblobas (mag., sisxlis 
samarTlis saproceso kodeqss), magram ar iyos TviTneburi da piriqiT 
- dakaveba SeiZleba iyos kanoniT daSvebuli, magram Tavisi arsiT iyos 
TviTneburi. aqve unda aRiniSnos is faqtic, rom dakaveba, romelic 
xorcieldeba yovelgvari samarTlebrivi safuZvlis gareSe, TviTne-
buria9. SesaZlebelia dakaveba iyos rogor ukanono, ise TviTneburi10.

evropuli konvenciis Tanaxmad, Tavisuflebis SezRudva unda iyos ka-
nonieri da kanoniT dadgenili procedurebis Sesabamisi, rac gulisxm-
obs imas, rom erovnuli kanonmdeblobis materialur da procesualur 
normebTan erTad dakaveba unda Seesabamebodes konvenciis me-5 muxlis 
miznebs da ar iyos TviTneburi. kerZod, yvela kanoni dawerili Tu 
dauwereli, sakmarisad zusti unda iyos, raTa yvela moqalaqes saWi-
roebisamebr mieces SesaZlebloba - Sesabamisi rCevis safuZvelze ganW-
vritos im xarisxiT, romelic yvela SemTxvevaSi gonivrulia, is Sede-
gebi, romelic mocemul qmedebas SeiZleba mohyves11.

gonivruli eWvis cneba

piris dakavebis legitimur safuZvels warmoadgens gonivruli eWvis 
arseboba, rom pirma Caidina danaSauli. 

7  1134/2002, gorji-dinka kamerunis winaaRmdeg (Gorji-Dinka v. Cameroon), punqti 5.1 305/1988.

8	 631/1995, spakmo norvegiis winaaRmdeg (Spakmo v. Norway), punqti 6.3.

9	 414/1990, mika miha ekvatoruli gvineis winaaRmdeg (Mika Miha v. Equatorial Guinea), punqti 6.5.

10	 zogadi komentari №35, gaeros adamianis uflebaTa komiteti xelmisawvdomia http://www.ohchr.
org/EN/HRBodies/CCPR/Pages/GC35-Article9LibertyandSecurityofperson.aspx.

11	 evropis adamianis uflebaTa sasamarTlo, Tili da sxvebi gaerTianebuli samefos winaaRmdeg, 
1998 wlis 23 seqtemberi. 
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amgvari eWvis arseboba ar amarTlebs ganusazRvrel dakavebas. pirvel 
rigSi, gonivruli eWvis arseboba gulisxmobs iseTi informaciis an 
faqtebis arsebobas, rac daarwmunebda obieqtur damkvirvebels, rom 
Sesabamis pirs SesaZloa Caedina danaSauli12. gonivruli eWvis stan-
darti ar gulisxmobs imas, rom piris braleuloba am etapze unda 
damtkicdes samarTaldamcavi organoebis warmomadgenlebis mier Se-
grovebuli informaciis safuZvelze13. 

dakavebis etapze, unda arsebobdes qmedebis damamtkicebeli garemoe-
bebi, dokumentacia an/da raime tipis saeqsperto daskvna, romelic 
uSualod Sesabamis pirs amxels danaSaulebrivi qmedebis CadenaSi14. 
Sesabamisad, pirsa da qmedebas Soris kavSiris garda aucilebelia, rom 
aRniSnuli qmedeba Seicavdes danaSaulis niSnebs. 

magaliTad, evropulma sasamarTlom CaTvala, rom adreuli nasamarT-
loba msgavsi tipis danaSaulTan (teroristuli aqtebis Cadena) mi-
marTebaSi ar akmayofilebs gonivruli eWvis standarts. Sesabamisad, 
mxolod nasamarTlobis cnoba sakmarisi ar aris gonivruli eWvis 
standartis dasakmayofileblad, TumcaRa aRniSnulma faqtma, sxva mo-
nacemebTan erTad, SesaZloa ganamtkicos es eWvi. 

amave sasamarTlos praqtikaSi gonivruli eWvis standarti piris da-
sakaveblad dakmayofilda TaRliTobisTvis erTxel nasamarTlevi pi-
ris mier binis qiravnobisas gadasaxadis gadaxdis mizniT, mcdari mi-
samarTis miTiTebiT, rac dadasturda mokvlevis etapze15 dakavebuli 
piris mier vinaobis da piradobis mowmobis gayalbebiT danaSaule-
brivi qmedebis Cadenamde (saqonlis/produqciis misTvis gadacemasa da 
gaqrobamde) erTi dRiT adre da a.S.16 

saqmeSi piCugini ruseTis winaaRmdeg ganmcxadebeli daobda imas, rom 
misi dakaveba mkvlelobis saqmeze moxda mowmeTa Cvenebebisa da „saqme-
Si arsebul sxva masalebze“ dayrdnobiT, romelic arsebiTad pirveli 
instanciis erovnuli sasamarTlos mier ar iqna Sefasebuli braldebis 
mxaris mier Cvenebebis da masalebis warmoudgenlobis gamo. evropuli 
sasamarTlo daeTanxma ganmcxadebels, rom eWvis gonivruloba aRniS-
nuli faqtobrivi garemoebebiT ar dgindeboda. TumcaRa aRniSnulma 
pirma TviTneburi dakaveba gaasaCivra zemdgomi instanciis sasamarT-
loSi (moskovis saqalaqo sasamarTlo), sadac braldebam warmoadgina 
saqmeSi arsebuli masalebi (danaSaulis adgilis daTvalierebis oqmi, 
eqspertis daskvna da 7 mowmis Cveneba). amasTanave, dacvis mxares saSua-

12	 evropis adamianis uflebaTa sasamarTlo, foqsi, kembeli da harTli gaerTianebuli samefos 
winaaRmdeg, 1990 wlis 30 agvisto, par. 32.

13	 evropis adamianis uflebaTa sasamarTlo, urtanisi latviis winaaRmdeg, 2014 wlis 28 noembe-
ri, par. 33 – 36.

14	 l. WeliZe da n. mWedliZe, piris Tavisufleba da usafrTxoebis ufleba - gzamkvlevi, xelmisawvdomia  
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008ebf4. 

15	 evropis adamianis uflebaT sasamarTlo, k.f. germaniis winaaRmdeg, 1997 wlis 7 noemberi. 

16	 evropis adamianis uflebaTa sasamarTlo, banduri ungreTis winaaRmdeg, 2016 wlis 5 ivlisi.
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leba mieca, gacnoboda aRniSnul masalebs da warmoedgina Tavisi pozi-
cia. Sesabamisad, evropulma sasamarTlom CaTvala, rom TviTneburi 
dakavebisgan b-ni piCugini dacul iqna apelaciis etapze uzurnvelyo-
fili proceduruli garantiebiT17.

SeiZleba iTqvas, rom sasamarTlo gonivruli eWvis standartis meSveo-
biT amowmebs, Tu ramdenad hqonda dgili saxelmwifo organoebis mxri-
dan saqmis faqtobrivi garemoebebis keTilsindisier Seswavlas piris 
mimarT eWvis damajereblobis Sesafaseblad18.

aqve unda aRiniSnos is garemoeba, rom evropuli sasamarTlo goni-
vruli eWvis standartis moTxovnas aseve iTvaliswinebs piris da-
patimrebis (e.w. winaswari patimrobis) etapzec: Tavad me-5 muxlis 
pirveli paragrafis „g“ qvepunqtSi mocemulia „piris dakaveba an da-
patimreba“.

evropuli sasamarTlos praqtikis Tanaxmad, winaswari patimrobis eta-
pze saxeze unda iyos:

(1) dakavebuli piris mier danaSaulis Cadenis gonivruli eWvi da 

(2) mniSvnelovani mkticebulebebi, romlebic amyarebs varauds, rom piri 

(2.1.) miimaleba; 

(2.2.) Caidens seriozul danaSauls; 

(2.3.) Caereva marTlmsajulebis ganxorcielebaSi an/da 

(2.4.) seriozul safrTxes Seuqmnis sazogadoebriv interess. 

aRniSnuli garemoebebidan, mimalvis, danaSaulis Cadenis da marTlm-
sajulebis ganxorcielebaSi Carevis safrTxe identuria saqarTvelos 
sisxlis samarTlis saproceso kodeqsis 171-e muxlSi mocemuli gare-
moebebisa. saqarTvelos sisxlis samarTlis saproceso kodeqsis Tanax-
mad, piri dakavebis momentidan sargeblobs braldebulis statusiT, Se-
sabamisad, logikuri iqneba, rom aRniSuli garemoebebis dasabuTebisas 
samarTalwarmoebis procesis monawileebma ixelmZRvanelon adamianis 
uflebaTa evropuli sasamarTlos praqtikaSi aRniSnuli garemobebe-
bis damadasturebeli monacemebis Sesaxeb damkvidrebuli standartiT. 

aqve unda aRiniSnos is garemoeba, rom winaswari patimrobis vadis 
gagrZlebasTan erTad, sasamarTlo ufro mkacrad afasebs aRniSnul 
garemoebebs, rac mocemuli kvlevis miznebisTvis ar saWiroebs deta-
lur ganxilvas. 

17  evropis adamianis uflebaTa sasamarTlo, piCugini ruseTis winaaRmdeg, 2012 wlis 23 noem-
beri.

18	 evropis adamianis uflebaTa sasamarTlo, stepuleakisi moldovis winaaRmdeg, 2007 wlis 7 
noemeri.
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am etapze SemovifarglebiT adamianis uflebaTa evropuli sasamarT-
los mier dadgenili garemoebebis ganmartebis ganxilviT.

•	 mimalvis safrTxe - mxolod is garemoeba, rom pirs brali edeba 
mZime danaSaulSi, romlis damtkicebis SemTxvevaSi mas, savaraudod, 
mZime sasjeli elis, ar aris sakmarisi momavali safrTxis dasamt-
kiceblad19. saWiroa, saxeze iyos konkretuli mtkicebuleba piris 
mimalvis ganzraxvasTan dakavSirebiT: Tanxebis gadaricxva da sazR-
vargareT kavSirebis qona20 an yalbi piradobis da pasportis dam-
zadeba21, qonebis gayidva da Tavisufali fuladi saxsrebis floba22, 
da a.S. amasTan, aRniSnuli faqtoris Sefaseba unda moxdes saqmis 
konkretuli garemoebebis gaTvaliswinebiT, raTa ganisazRvros va-
raudis arseboba. magaliTad, aseTi garemoeba/ebi SeiZleba iyos 
didi finansuri interesebis qveynis SigniT arseboba23, qveyanaSi 
nebayoflobiTi dabruneba SesaZlo sisxlissamarTlebrivi pasuxis-
mgeblobis miuxedavad24, warsulSi gamoZiebis winaSe gamocxadebis 
gamocdileba25 da a.S. msgavs SemTxvevaSi, mimalvis safrTxis Sefaseba 
unda moxdes zemoaRniSnuli garemoebebis gaTvaliswinebiT. 

•	 marTlmsajulebis jerovani ganxorcielebis safrTxeSi igulisxmeba 
mowmeebze zewola an mtkicebulebaTa ganadgurebis safrTxe26. maga-
liTad, piris mier Tanamdebobrivi mdgomareobis gamoyeneba mowmee-
bze zewolis ganxorcielebis mizniT (Tu es piri jer kidev Tanamde-
bobazea da potenciuri mowmeebi mis daqvemdebarebaSi imyofebian), 
pirisTvis samsaxurSi xelmisawvdomia gamoZiebisaTvis mniSvnelova-
ni mtkicebuleba an SesaZloa ecados mis ganadgurebas da a.S. realu-
rad, am etapze Sefaseba xdeba piris potenciuri SesaZleblobisa 
faqtobriv garemoebebsa da mtkicebulebebTan erTad.

•	 Caidens seriozul danaSauls: am dros fasdeba, Tu iyo piri adrec 
nasamarTlevi imave an msgavsi danaSaulisTvis27, Tu mimdinareobs 
gamoZieba imave an msgavsi tipis danaSaulisTvis, sadac is bral-
debulia, magram ar aqvs Sefardebuli winaswari patimroba da a.S. 

19	 evropis adamianis uflebaTa sasamarTlo, niumaisteri avstriis winaaRmdeg, 1968 wlis 27 ivnisi

20	 evropis adamianis uflebaTa sasamarTlo, maicneteri avstriis winaaRmdeg, 1969 wlis 10 noemberi.

21	 evropis adamianis uflebaTa sasamarTlo, Cezski CexeTis respublikis winaaRmdeg, 2000 wlis 
6 ivnisi.

22	 evropis adamianis uflebaTa sasamarTlo, makarovi ruseTis winaaRmdeg, 2009 wlis 12 marti.

23	 evropis adamianis uflebaTa sasamarTlo, letelieri safrangeTis winaaRmdeg, 1991 lis 26 
ivnisi.

24	 evropis adamianis uflebaTa sasamarTlo, iagCi da sargini TurqeTis winaaRmdeg, 2000 wlis 
30 dekemberi;

25	 evropis adamianis uflebaTa sasamarTlo Sveicariis winaaRmdeg, 1993 wlis 26 maisi.

26	 evropis adamianis uflebaTa sasamarTlo, letelieri safrangeTis winaaRmdeg, 1991 wlis 26 
ivnisi.

27	 evropis adamianis uflebaTa sasamarTlo, asenovi bulgareTis winaaRmdeg, 1998 wlis 28 oq-
tomberi.
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am SemTxvevaSic, fasdeba safrTxis Semcveli garemoebebi, magali-
Tad, danaSaulis Cadena rom garkveul upiratesobas mianiWebs pirs 
konkretul saqmeSi an Seuqmnis kvalis dafarvis SesaZleblobas, 
razec miuTiTeben mowmeebi. 

informireba dakavebis mizezebis da 
braldebis Sesaxeb

dakavebul pirs dakavebisTanave dauyovnebliv unda ecnobos dakavebis 
mizezi da braldebis arsi28. es moTxovna miznad isaxavs dakavebuli pi-
risTvis saSualebis micemas, gaasaCivros Tavisi dakaveba, Tu miiCnevs, 
rom dasaxelebuli mizezebi ukanono an dausabuTebelia29. dakavebis 
mizezebi unda moicavdes rogorc dakavebis zogad samarTlebriv sa-
fuZvels, aseve sakmaris faqtobriv garemoebebs, rac asaxavs darRvevis 
arss. magaliTad, danaSaulebrivi qmedebis Sinaars da savaraudo daza-
ralebulis vinaobas30.

dakavebis safuZlebis werilobiTi an sxva specialuri formiT gacnobis 
mkacri kriteriumi ar arsebobs31. mTavaria, rom safuZvlebis Sesaxeb in-
formacia pirs unda miewodos misTvis gasageb enaze32. es informacia pirs 
unda miewodos dauyovnebliv, dakavebisTanave33. rac Seexeba Tavad infor-
maciis Sinaars, damkavebeli valdebuli ar aris pirs miawodos detaluri 
informacia dakavebis momentSi. rig SemTxvevebSi es SeuZlebelic ki aris. 
msgavs SemTxvevebSi dakavebasa da adekvaturi ganmartebis micemas Soris 
dasaSvebi periodi damokidebuli iqneba yovel konkretul saqmeze, gare-
moebebsa da danaSaulis Sinaarsze. swored aRniSnulis gaTvaliswinebiT, 
dakavebul pirs pirvelive dakiTxvis dros braleulobis ganmsazRvreli 
normis garda unda ganemartos mizezebi, ramac gamoiwvia eWvi (varaudi) 
piris danaSaulebriv qmedebaSi monawileobis Sesaxeb34. 

gamonaklis SemTxvevaSi amgvari myisieri komunikacia SeiZleba ar iyos 
SesaZlebeli praqtikuli winaRobebis gamo, magaliTad, dayovneba Sei-
Zleba gagrZeldes Tarjimnis mosvlamde. amasTanave, nebismieri da-

28	 muxli 5(2), adamianis uflebaTa evropuli konvencia, muxli 9(2), samoqalaqo da politikuri 
uflebebis saerTaSoriso paqti.

29	 248/1987, qemfbeli iamaikis winaaRmdeg (Campbell v. Jamaica), punqti 6.3. evropis adamianis 
uflebaTa sasamarTlo, foqsi, kembeli da hartli gaerTianebuli samefos winaaRmdeg.

30	 1177/2003, venga da Sandve kongos demokratiuli respublikis winaaRmdeg (Wenga and Shandwe 
v. Democratic Republic of the Congo), punqti 6.2.

31	 evropis adamianis uflebaTa sasamarTlo, keini kviprosis winaaRmdeg, 2011 wlis 13 seqtebe-
ri.

32	 868/1999, vilsoni filipinebis winaaRmdeg (Wilson v. The Philippines), punqtebi: 3.3, 7.5.

33	 foqsi, kembeli da hartli, par. 40.

34	 foqsi, kembeli da hartli, par. 40.
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yovneba unda iyos minimaluri da absoluturad aucilebeli35. es ki 
imas niSnavs, rom dayovnebis Sefaseba xdeba yovel konkretul SemTxve-
vaSi36. evropuli sasamarTlos praqtikis Tanaxmad, aRniSnuli dayovne-
ba ar unda gascdes ramdenime saaTs.

Tu konkretuli braldeba ukve Camoyalibebulia, dakavebisas ufleba-
mosilma pirma SeiZleba auwyos pirs rogorc dakavebis mizezebis, ise 
braldebis Sesaxeb37.

sasamarTlo kontroli da dakavebis 
kanonierebis gasaCivreba

piris dakavebaze sasamarTlo kontroli moicavs saxelmwifos valde-
bulebas, rom nebismieri sisxlissamarTlebrivi braldebis safuZvelze 
dakavebuli dauyovnebliv waredginos mosamarTles: aRniSnuli ufle-
ba avtomatur reJimSi unda xorcieldebodes38. es moTxovna vrcel-
deba yvela SemTxvevaze, gamonaklisis gareSe. Sesabamisad, aRniSnuli 
ufleba ar aris damokidebuli dakavebuli piris unarze an arCevanze 
(gansxvavebiT dakavebis kanonierebis gasaCivrebis uflebisa)39.

marTalia, terminisa „dauyovnebliv“ mniSvneloba SeiZleba icvlebodes 
obieqturi garemoebebis mixedviT40, magram dayovneba ar unda gadasc-
des ramdenime dRes dakavebis momentidan41. adamianis uflebaTa komi-
teti miiCnevs, rom 48 saaTi, Cveulebriv, sakmarisia dakavebis momen-
tidan piris sasamarTlos winaSe warsadgenad42. Sesabamisad, dayovneba, 
romelic scdeba 48 saaTs, absolutur gamonakliss unda warmoadgendes 
da arsebul pirobebSi gamarTlebuli iyos43. ufro xangrZlivad samar-
Taldamcavi organoebis daqvemdebarebaSi yofna, razec ar xorcielde-
ba sasamarTlo kontroli, zrdis arasaTanado mopyrobis risks44.

35	 526/1993, hili da hili espaneTis winaaRmdeg (Hill & Hill v. Spain), punqti 12.2.

36	 evropos adamianis uflebaTa sasamarTlo, miurei gaerTianebuli samefos winaaRmdeg, 1996 
wlis 8 Tebervali.

37	 493/1992, grifini espaneTis winaaRmdeg (Griffin v. Spain), punqti 9.2.

38	 evropis adamianis uflebaTa sasamarTlo, de iongi, balJeti davan der brinki niderlandebis 
winaarmdeg, 1984 wlis 22 maisi;.

39	 1787/2008, kovSi belarusis winaaRmdeg (Kovsh v. Belarus), punqtebi 7.3-7.5.

40	 702/1996, maklorensi iamaikis winaaRmdeg (McLawrence v. Jamaica), punqti 5.6, 21.

41	 1128/2002, markis de moraisi angolis winaaRdeg (Marques de Morais v. Angola), punqti 6.3. 

42	 1787/2008, kovSi belarusis winaaRmdeg (Kovsh v. Belarus), punqtebi 7.3-7.5.

43	 336/1988, filastre boliviis winaaRmdeg (Fillastre v. Bolivia), punqti 6.4 (SezRuduli biujeti ar 
amarTlebs aTdRian dayovnebas).

44	 evropis adamianis uflebaTa sasamarTlo, maqkei gaerTianebuli samefos winaaRmdeg, 2006 
wlis didi palatis gadawyvetileba, par. 34.
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rogorc ki individi waredgineba mosamarTles, es ukanaskneli msjel-
obs piris gaTavisuflebis an misTvis aRkveTis RonisZiebis (maT Soris 
winaswari patimrobis) Sefardebis Sesaxeb. mosamarTle valdebulia, 
piri gaaTavisuflos, Tu ar arsebobs misi dakavebis gagrZelebis kano-
nieri safuZveli45. 

aRniSnuli sasamarTlo kontrolis avtomaturi uflebisgan gansxvav-
deba dakavebuli piris proceduruli garantia, romelic Tavisufleba-
SezRudul adamians aniWebs uflebas, mimarTos sasamarTlos, raTa man 
gaWianurebis gareSe miiRos gadawyvetileba dakavebis an dapatimrebis 
kanonierebis Sesaxeb, an ukanono dakavebis an dapatimrebis SemTxvevaSi 
piris gaTavisuflebis Sesaxeb. aRniSnul procedurul garantias ha-
beas corpus princips eZaxian46.

adamianis uflebaTa evropuli sasamarTlos ganmartebis Tanaxmad, me-5 mu-
xlSi asaxuli „kanonierebis“ principi moicavs rogorc procedurebs, aseve 
Sinaarss (garemoebebis Sefasebas)47. Sesabamisad, aRniSnuli proceduruli 
garantiis (habeas corpus) farglebSi dakavebul pirs unda hqondes ufle-
ba, gaasaCivros ara marto dakavebis procedurebi Sida kanonmdeblobis 
mixedviT, aramed gonivruli eWvis standarti da dakavebis miznebi48. 

Sesabamisad, adamianis uflebaTa evropuli konvenciis me-5(4) muxliT ga-
Tvaliswinebul sasamarTlos unda hqondes sakmarisi uflebamosileba, 
rom Seafasos, ramdenad arsebobs obieqturi mtkicebuleba (faqti, mo-
nacemebi da a.S.), romelic daakmayofilebs gonivruli eWvis standarts, 
rom aRniSnulma pirma Caidina danaSauli. aRniSnuli proceduruli 
garantia ar moicavs pirveli instanciis gadawyvetilebis gasaCivrebis 
uflebas an saqmeSi arsebuli yvela garemoebis Seswavlas (srul Canac-
vlebas)49. TumcaRa adamianis uflebaTa evropuli sasamarTlos praqti-
kis Tanaxmad, sasamarTlom unda ganixilos yvela is garemoeba, romelic 
mniSvnelovania dakavebis „kanonierebis“ Sesafaseblad50.

rac Seexeba sasamarTlos mier dakavebis kanonierebis gadawyvetis 
dros, am mxriv adamianis uflebaTa evropuli konvenciis teqstSi mo-
cemulia „swrafi ganxilva“ (termin dauyovneblivisgan gansxvavebiT). 

sasamarTlosTvis mimarTvis ufleba, principSi, moqmedebs dakavebis 
momentidan da raime mniSvnelovani mosacdeli vadis dadgena, sanam 
dapatimrebul pirs SeeZleba pirveli sarCelis aRZvra patimrobasTan 
dakavSirebiT, dauSvebelia51.

45	 647/1995, penanti iamaikis winaaRmdeg (Pennant v. Jamaica), punqti 8.2.

46	uiliam Sabasi, adamianis uflebaTa konvenciis komentari, oqsfordis gamocema, 2015, gv. 253-4.

47	 iqve.

48	 evropis adamianis uflebaTa sasamarTlo, brogani da sxvebi gaerTianebuli samefos winaaR-
mdeg, 1988 wlis 29 noemberi.

49	 „a“ gaerTianebuli samefos winaaRmdeg, 2009 wlis didi palata, par. 202.

50	 ilijkovi bulgareTis winaaRmdeg, 2001 wlis 26 ivlisi, par. 94.

51	 291/1988, toresi fineTis winaaRmdeg (Torres v. Finland), punqti 7.2 (Svidi dRe).
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kompensaciis miiRebis ufleba

adamianis uflebaTa evropuli konvenciis me-5(5) muxli da samoqalaqo 
da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-9(5) muxli 
uzrunvleyofs, rom yvelas, vinc ukanono dakavebis msxverpli gaxda, 
unda hqondes kompensaciis miRebis sasamarTlos mier aRsrulebadi 
ufleba. 

kopmensaciis miRebis ufleba ar avaldebulebs, saxelmwifos sakuTari 
iniciativiT (sua sponte) aunazRauros msxverpls ziani, aramed msxver-
pls aZlevs SesaZleblobas, daiwyos samarTalwarmoeba kompensaciis mi-
Rebis mizniT52. Sesabamisad, aRniSnuli ufleba damokidebulia ukanono 
dakavebis msxverplis mier Sesabamisi samarTlebrivi procedurebis ga-
moyenebaze. 

dakavebis „arakanonieri“ xasiaTi SeiZleba gamomdinareobdes rogorc 
Sida samarTlis, ise Tavad aRniSnuli ori saerTaSoriso xelSekru-
lebis Sesabamisi debulebis darRvevidan, rogoricaa arsebiTad TviT-
neburi dakaveba, rac arRvevs procesualur moTxovnebs53. TumcaRa is 
faqti, rom sisxlis samarTlis damnaSave sabolood gamarTlda pir-
veli instanciis an saapelacio sasamarTloSi, TavisTavad, ar aqcevs 
winaswar patimrobas „ukanonod“54. aseve, aRniSnuli uflebis ganxor-
cieleba ar unda iyos damokidebuli piris mimarT gamamarTlebeli 
ganaCenis gamotanis an piris mimarT saqmiswarmoebis Sewyvetis faqt-
ze55. amasTan, magaliTad, qveynis Sida kanonmdebloba, romelic uzur-
nvelyofs kompensaciis moTxovnis uflebas piris ukanono dakavebis 
Sesaxeb gadawyvetilebis miRebis safuZvelze, akmayofilebs aRniSnuli 
principis moTxovnas56. 

aqve unda aRiniSnos, rom aRniSnuli ufleba ar adgens Tavad kompensa-
ciis odenobas (uSualod konkretuli Tanxis odenoba ar aris dadgeni-
li)57, TumcaRa adamianis uflebaTa evropuli sasamarTlos praqtikis 
Tanaxmad, Sida sasamarTlos mier dadgenili Tanxa ar unda iyos tri-
vialuri58 an imaze naklebi, rac identur saqmeze manamde gaica59. 

52	 414/1990, mika miha ekvatoruli gvineis winaaRmdeg (Mika Miha v. Equatorial Guinea), par. 6.5. 

53	 1128/2002, markis de moraisi angolas winaaRmdeg (Marques de Morais v. Angola), par. 6.6.

54	 432/1990, v.b.e. niderlandebis winaaRmdeg (W.B.E. v. Netherlands), par. 6.5. 963/2001.

55	 evropis adamianis uflebaTa sasamarTlo, kornekova ukrianis winaaRmdeg, 2012 wlis 19 ianvari.

56	 evropis adamianis uflebaTa sasamarTlo, „n.s.“ italiis winaaRmdeg, 2002 wlis 18 dekemberi

57	 Sabasi, gv. 258.

58	 evropis adamianis uflebaTa sasamarTlo, atardi maltis winaaRmdeg, 2000 wlis 28 seqtemberi.

59	 evropis adamianis uflebaTa sasamarTlo, boiCenko moldaveTis winaaRmdeg, 2006 wlis 11 
ivlisi.
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Tavi IV. 
piris dakavebasTan 
dakavSirebiT saqarTvelos 
saerTo sasamarTloebis praqtika

sasamarTlos ganCinebiT piris an braldebulis 
dakavebis praqtikis zogadi daxasiaTeba

amjerad ganxiluli iqneba sasamarTlos ganCinebiT piris dakavebis 
praqtikaSi arsebuli viTareba misi kanonierebis, piris konstituci
uri uflebebis dacvisa da masTan dakavSirebuli sxva problemebis 
TvalsazrisiT.

dakavebebTan dakavSirebiT, romlebic xorcieldeba sasamarTloebis 
ganCinebebiT, praqtikaSi arsebuli viTarebisa da tendeciebis adek
vaturi asaxvisaTvis kvlevisas, yuradReba gamaxvilebul iqna mTel 
rig iseT momentebze, romelTa dadgena naTel warmodgenas gviqmnis 
saqmis arsze, calkeuli prokuraturisa Tu sasamarTlos moqmedebis 
stilze, kanonierebasa da dasabuTebulobaze piris dakavebis sakiTxis 
dayenebisa da gadawyvetisas. pirvel rigSi unda aRiniSnos is gare
moeba, rom Sesaswavlad aRebul iqna 2013-2014 wlebis periodi, ra-
dgan am periodSi ufro aqtualuria mimdinare praqtikaSi arsebuli 
problemuri sakiTxebis gamokveTa da SemdgomSi reagirebisaTvis maTze 
kompetenturi uwyebebis yuradRebis miqceva.

kvlevisas uwinaresad Seswavlil iqna Semdegi sakiTxi: piris dakavebis 
moTxovniT prokurorebis mier aRZrul SuamdgomlobebSi, Sesabamisad, 
sasamarTloebis mier miRebul ganCinebebSi, romlebiTac dakmayofilda 
aRniSnuli Suamdgomlobebi, ramdenad safuZvlianad iyo dasabuTebuli 
piris dakavebis aucilebloba konkretul faqtobriv garemoebebze da 
Sesabamis mtkicebulebebze miTiTebebiT. magram manamde unda SevexoT 
sakiTxs - aRniSnul saproceso dokumentebSi rogor aris asaxuli sa-
qarTvelos sssk-is 171-e muxlis pirvel nawilSi miTiTebuli piris 
dakavebis pirveladi safuZveli - dasabuTebuli varaudi imisa, rom man 
Caidina iseTi danaSauli, romlisTvisac sasjelad gaTvaliswinebulia 
Tavisuflebis aRkveTa. 
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SeiZleba iTqvas, rom umravles SemTxvevaSi masze miTiTeba zemoaR-
niSnul saproceso dokumentebSi, prokuroris Suamdgomlobasa da 
mosamarTlis ganCinebaSi ubralo formalobis xasiaTs atarebs, radgan, 
rogorc wesi, prokuroris Suamdgomlobas Tan axlavs saqmis masalebic 
gamoZiebis mier mopovebuli mtkicebulebebis saxiT, romlebic pirda-
pir an arapirdapir miuTiTeben piris monawileobaze Cadenil dana-
SaulSi. aseTi formaloba advili gasagebia iqidan gamomdinare, rom 
mosamarTles ar aqvs ufleba, mocemul etapze arsebiTad imsjelos 
saqmeSi arsebuli mtkicebulebebis Taobaze. amitom, rogorc prokuro-
ris SuamdgomlobaSi, ise sasamarTlos ganCinebaSi, piris dakavebis am 
pirvelad safuZvelTan dakavSirebiT, gvxvdeba TiTqmis erTgvarovani 
formulirebebi, romelTa mixedviT, arsebobs dasabuTebuli varaudi 
imisa, rom pirma Caidina danaSauli, gaTvaliswinebuli saqarTvelos 
sssk-is ................ muxliT(s) ......... nawiliT, romlisTvisac sasjelad gaT
valiswinebulia Tavisuflebis aRkveTa .......dan ........ wlamde. Tumca, 
umravles SemTxvevaSi, amgvari formulirebebi orive dasaxelebul 
saproceso dokumentSi moklebulia raime iseT konkretikas, romelic 
Segviqmnida Tundac garkveul warmodgenas im varaudis safuZveliano-
basa Tu usafuZvlobaze, rom pirma SesaZloa marTlac Caidina dana-
Sauli, romlisTvisac kanoniT gaTvaliswinebulia Tavisuflebis aR-
kveTa. mxolod iSviaT SemTxvevaSi gvxvdeba dasabuTeba, mcireodeni 
msjelobis saxiT, imis Taobaze, rom saqmeSi arsebuli mtkicebulebe-
bidan gamomdinare, mowmeebis ............ CvenebebiT, dazaralebul ............. 
CvenebiT, nivTmtkicebebiT ......... da sxva, arsebobs dasabuTebuli varau-
di, rom a.g-m Caidina (danaSaulis dasaxeleba) ................, romelic isjeba 
Tavisuflebis aRkveTiT, vadiT ................. (tipiuri dasabuTeba proku-
roris erT-erTi Suamdgomlobidan). 

rac Seexeba sasamarTloebis ganCinebebs, SeiZleba motanil iqnes ram-
denime, met-naklebad gansxvavebuli nimuSi aRniSnuli dasabuTebisa: 

•	 amonaridi Tbilisis saqalaqo sasamarTlos sisxlis samarTlis sa-
qmeTa kolegiis erT-erTi ganCinebidan: „dakavebis sakiTxis gadawy-
vetisas sasamarTlo mxedvelobaSi iRebs im garemoebas, rom warmo-
dgenili masalebis mixedviT prokuroris SuamdgomlobaSi dasabu
Tebulia varaudi imisa, rom a.k.-s SesaZloa Cadenili hqondes saqar
Tvelos sisxlis samarTlis kodeqsis 179-e muxlis me-3 nawilis „b“ 
qvepunqtiT gaTvaliswinebuli danaSauli, romlisTvisac sasjelis 
saxiT gaTvaliswinebulia Tavisuflebis aRkveTa vadiT rvidan Tor
met wlamde“.

•	 amonaridi axalcixis raionuli sasamarTlos erT-erTi ganCine
bidan: „arsebobs dasabuTebuli varaudi, rom man Caidina danaSauli, 
romlisTvisac kanoniT sasjelad gaTvaliswinebulia Tavisufle-
bis aRkveTa, rac gamomdinareobs saqmeSi arsebuli Semdegi mtkice
bulebebis erTobliobidan: policiis oficris pataki, SemTxvevis 
adgilis daTvalierebis oqmi, mowmeTa dakiTxvis oqmebi, nivTieri 
mtkicebulebebis gaxsnisa da daTvalierebis oqmi da sxva“.
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•	 amonaridi axalqalaqis raionuli sasamarTlos ganCinebidan: „ga-
nixila ra prokuroris SuamdgomlobaSi warmodgenili faqtebi da 
mtkicebulebebis erToblioba, sasamarTlos miaCnia, rom aRniSnuli 
iZleva safuZvels dasabuTebuli varaudisaTvis, rom braldebul-
ma Caidina danaSauli romlisTvisac kanoniT sasjelad gaTvaliswi
nebulia Tavisuflebis aRkveTa“.

ganxiluli magaliTebi exeboda iseT SemTxvevebs, rodesac sasa
marTlom daakmayofila prokuroris Suamdgomloba piris dakavebis 
Taobaze. marTalia, Zalze iSviaTad, magram praqtikaSi mainc gvxv-
deba iseTi SemTxvevebic, rodesac sasamarTlom ar daakmayofila 
prokuroris Suamdgomloba da gamoitana ganCineba piris dakaveba-
ze uaris Tqmis Sesaxeb swored im motiviT, rom saqmeSi arsebuli 
masalebi, romlebic prokuroris SuamdgomlobaSia miTiTebuli, ar 
iZleva safuZvels dasabuTebuli varaudisaTvis, rom pirs Cadenili 
aqvs iseTi danaSauli, romlisTvisac kanoniT sasjelad gaTvaliswi-
nebulia Tavisuflebis aRkveTa. magaliTad: baTumis saqalaqo sasa-
marTlos erT-erTi ganCinebiT, ar dakamyofilda prokuroris Suamd-
gomloba piris dakavebis Taobaze. aRniSnuli moTxovna prokuroris 
mier dasabuTebuli iyo piris mier danaSaulis Cadenis Sesaxeb po-
liciis TanamSromlis mier operatiuli informaciis miRebaze da am 
TanamSromlis dakiTxvis oqmze miTiTebiT. 

sasamarTlom, Tavisi ganCinebiT, prokuroris SuamdgomlobaSi miTi-
Tebuli da saqmeSi arsebuli faqtobrivi masala arasakmaris safuZ-
vlad CaTvala dasabuTebuli varaudisaTvis, rom pirs Cadenili aqvs 
danaSauli, radgan saerTod ar arsebobda danaSaulTan misi kavSiris 
damadasturebeli raime xelSesaxebi mtkicebuleba; aseve, axalcixis 
raionuli sasamarTlos ganCinebiT ar dakmayofilda prokuroris 
Suamdgomloba piris dakavebis Taobaze, radgan am SuamdgomlobaSi ar 
iyo mocemuli jerovani da safuZvliani dasabuTeba im varaudisa, rom 
pirs Cadenili aqvs danaSauli. sasamarTlom Tavis ganCinebaSi aRniSna, 
rom, arc prokuroris SuamdgomlobaSi da arc saqmis masalebSi ar 
moipoveba safuZveli dasabuTebuli varaudisaTvis, rom pirma Cidina 
danaSauli, kerZod: saqmis masalebSi ar arsebobs Setyobineba an pataki 
danaSaulis Cadenis Sesaxeb; ar aris Sevsebuli da saqmeSi ar devs bara-
Ti gamoZiebis dawyebis Sesaxeb; ar arsebobs raime mtkicebuleba imisa, 
rom swored braldebulma Caidina konkretuli danaSaulebrivi qme-
deba. aRniSnuli garemoebebidan gamomdinare, saerTod SeuZlebelia 
msjeloba imazec, rom braldebuli miimaleba an ar gamocxaddeba sasa
marTloSi, gaanadgurebs mtkicebulebebs an Caidens axal danaSauls.

magram, samwuxarod, umravles SemTxvevaSi, sasamarTlo, piris dakave-
baze prokuroris Suamdgomlobis ganxilvisa da misi dakmayofilebis 
Taobaze gadawyvetilebis miRebisas, saerTod ar aqcevs yuradRebas - 
dasabuTebulia Tu ara raimeTi prokuroris mier gamoTqmuli varaudi 
imis Sesaxeb, rom pirs Cadenili aqvs danaSauli, romlisTvisac kano-
niT, sasjelad gaTvaliswinebulia Tavisuflebis aRkveTa.
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rogorc zemoT aRiniSna, saqarTvelos sisxlis samarTlis saproceso 
kodeqsis 171-e muxlis pirveli nawili piris dakavebisaTvis sakma
risad ar miiCnevs mxolod imis dasabuTebuli varaudis arsebobas, rom 
man Caidina iseTi danaSauli, romlisTvisac materialuri sisxlis sa
marTlis kanoniT, sasjelad gaTvaliswinebulia Tavisuflebis aRkve
Ta. garda amisa, aRniSnuli saproceso norma adgens, rom agreTve au-
cilebelia erT-erTi im damatebiTi pirobis arsebobac, romelic am 
normaSia miTiTebuli, kerZod, arsebobs Tu ara dasabuTebuli vara
udi imisa, rom piri, romelsac SeiZleba Cadenili hqondes zemoxse
nebuli danaSauli: a) miimaleba; b) ar gamocxaddeba sasamarTloSi; g) 
gaanadgurebs saqmisaTvis mniSvnelovan informacias; d) Caidens axal 
danaSauls.

aRniSnulTan dakavSirebiT, kvlevis dros sasamarTlos ganCinebe
bis Seswavlis gziT Semowmda - saproceso kanonSi miTiTebuli oTxi 
pirobidan, romlebsac uTiTebdnen prokurorebi TavianT Suamdgom
lobebSi piris dakavebis moTxovnisas, iziarebda Tu ara sasamarTlo 
maTi arsebobis versias. am mimarTebiT ganxorcielebulma sasamarTlo 
praqtikis kvlevam gamoavlina sxvadasxvagvari, erTmaneTisagan friad 
gansxvavebuli SemTxvevebi dakavebis institutis gamoyenebasTan dakav
SirebiT, xolo Sesabamis regionSi, ama Tu im sasamarTloSi praqtikis 
konkretuli masala SerCeul iqna SemTxveviTobis principis mixedviT. 

vidre calkeul sasamarTloebSi dakavebis praqtikis konkretuli maxa-
siaTeblebi iqneba warmodgenili da ganxiluli, manamde unda SevexoT 
mocemul sferoSi zogadad sasamarTlo praqtikaSi arsebul saerTo 
xarvezebsa da naklovanebebs, rac, marTalia, damaxasiaTebelia konkre-
tuli sasamarTlosaTvis an prokuraturisaTvis, magram, vinaidan es 
ukanasknelebi Seadgenen marTlmsajelebis erTiani sistemis ZiriTad 
elementebs, aRniSnuli xarvezebi da naklovanebebi unda ganvixiloT 
mTlianobaSi rogorc am sistemis problemebi, ris gamoc, unda daisaxos 
adekvaturi gzebi momavalSi maTi aRmofxvrisaTvis. 

yovelive es aucilebelia imisaTvis, rom maqsimalurad iyos daculi 
adamianis uflebebi da Tavisuflebebi saxelmwifos mier, maT mimarT, 
dakavebis saproceso institutis gamoyenebisas. radgan Sedegobrivad 
kvlevis umTavres da ZiriTad mizans warmoadgenda dakavebis saproce
so institutis gamoyenebis sferoSi marTlmsajulebisaTvis xelis Sew-
yoba im TvalsazrisiT, rom amaRldes misi xarisxi, efeqturoba da, rac 
Zalze mniSvnelovania, adamianis uflebebisa da Tavisuflebebis dacu-
lobis done misi ganxorcielebisas, amitom mTeli yuradReba daeTmo 
problemebis gamovlenas, maTi daZlevis gzebis Ziebasa da saamisod 
Sesabamisi rekomendaciebis SemuSavebasa da praqtikosebisaTvis SeTa-
vazebas.

yovelive aRniSnulis Semdeg ukve SeiZleba ufro konkretuli saubari 
saerTo xasiaTis im xarvezebze, romlebic kvlevisas sasamarTlo pra-
qtikis analizis Sedegad gamovlinda. savsebiT bunebrivia, rom aq wina 
planze wamoiwia swored im xarvezebma, romlebic damaxasiaTebelia ara 
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calkeuli SemTxvevisaTvis, aramed an absoluturad umravlesi, anda 
sakmaod mravali SemTxvevisaTvis piris dakaveba-ardakavebis sakiTxis 
gadawyvetisas. 

pirvel rigSi ganxiluli iqneba dakavebasTan dakavSirebiT marlmsaju-
lebis ganxorcielebisas uaRresad farTod gavrcelebuli iseTi nega-
tiuri movlena, rogoricaa piris dakavebis Taobaze prokuroris mier 
sasamarTloSi Setanili Suamdgomlobisa da masTan dakavSirebiT mosa-
marTlis mier gamotanili ganCinebis dausabuTebloba (am SemTxvevaSi 
arsebiTi mniSvneloba ar aqvs imas - mosamarTlem daakmayofila Tu ar 
daakmayofila prokuroris moTxovna). 

rogorc cnobilia, sasamarTlo gadawyvetilebebis dausabuTebloba 
sisxlis samarTalwarmoebaSi marTlmsajulebis ganxorcielebisas, sam
wuxarod, Tanamedrove qarTuli sasamarTloebis saqmianobis aqilevsis 
qusls warmoadgens da is ar exeba mxolod piris dakavebis sakiTxTan 
dakavSirebiT miRebul sasamarTlo gadawyvetilebebs. sisxlis samar
Tlis saproceso kodeqsis 194-e muxlis me-2 nawili erTmniSvnelovnad 
adgens: „sasamarTlo gadawyvetileba dasabuTebuli unda iyos“. swo-
red sasamarTlo gadawyvetilebis dasabuTebaSi Cans, ramdenad sworad 
ganxorcielda marTlmsajuleba konkretul SemTxvevaSi, iyo Tu ara 
is obieqturi, miukerZoebeli da samarTliani, safuZvlianad Tu ze-
reled aris gadawyvetili ZiriTadi da mTavari sakiTxi, Semowmda Tu 
ara mxaris yvela pretenzia da gaeca Tu ara maT jerovani pasuxi, rac 
sasamarTlos erT-erT ZiriTad movaleobas warmoadgens. yvelaferi es, 
erTad aRebuli, ganapirobebs da gansazRvravs sasamarTlo sistemisa 
da marTlmsajulebis mimarT ndobis arsebobasa Tu ararsebobas. 

piris dakavebis sakiTxis Taobaze sasamarTloSi prokurorebis mier 
Setanili Suamdgomlobebisa da am SuamdgomlobebTan dakavSirebiT 
mosamarTleebis mier gamotanili ganCinebebis dausabuTebloba ki 
realurad mdgomareobs imaSi, rom maTSi ar moipoveba konkretuli, 
argumentirebuli da Sesabamis faqtobriv masalebze miTiTebiT gamya
rebuli msjeloba imis Taobaze, Tu ratom aris aucilebeli piris 
dakaveba da ra angariSgasawevi garemoebebi arsebobs saamisod anda 
piriqiT - ratom ar unda iqnes piri dakavebuli mocemul SemTxvevaSi. 
aq ar iqneba motanili konkretuli magaliTi romelime prokuroris 
Suamdgomlobis an mosamarTlis gadawyvetilebis (ganCinebis) saxiT, ra-
dgan aRniSnuli xarvezi damaxasiaTebelia ara mxolod erTeuli pro
kurorebisa Tu mosamarTleebis saqmianobisaTvis, aramed sxva mravali 
danarCenebisTvisac. 

Semdeg problemur sakiTxs dakavebebis Taobaze ganxorcielebul sa-
marTalwarmoebasTan dakavSirebiT warmoadgens ara marto calkeuli 
sasamarTloebis mier, aramed erTi da igive sasamarTlos mosamarTle
ebis mier dakavebebze ganxorcielebuli sasamarTlo praqtikis araerT
gvarovneba. aq igulisxmeba iseTi SemTxvevebi, rodesac Tanabari piro
bebis arsebobisas mkveTrad gansxvavebuli sasamarTlo gadawyvetile
bebis miReba xdeba, rac yovlad gaumarTlebelia, vinaidan aseTi mid
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goma aryevs procesis iseT mniSvnelovan princips, rogoricaa kanonis 
winaSe Tanasworoba da rac, sabolood, SeiZleba adamianis uflebebisa 
Tu Tavisuflebebis darRvevis seriozuli winapiroba gaxdes.

sasamarTlo praqtikis araerTgvarovnebasTan kavSirSi SeiZleba iqnes 
ganxiluli kidev erTi iseTi nakli dakavebebTan dakavSirebiT ganxor-
cielebuli marTlmsajulebisa, rogoricaa misi araprognozirebadi 
xasiaTi. yvelgan, sadac ki marTlmsajuleba sworad da adekvaturad 
xorcieldeba, is aris prognozirebadi, rac mis mimarT sazogadoebis 
mxridan ndobis arsebobis safuZvels warmoadgens. aq, cxadia, mxed-
vloebaSia marTlmsajulebis prognozirebadoba ara im TvalsazrisiT, 
rom calke aRebul romelime konkretul SemTxvevaSi windawin iyos 
cnobili, pirs namdvilad daakaveben, Tu ar daakaveben, aramed zogadad 
sazogadoeba unda iyos darwmunebuli: Tuki arsebobs aucilebloba 
da misi damadasturebeli kanoniT gaTvaliswinebuli safuZvlebi, aseT 
SemTxvevaSi piri iqneba dakavebuli, Tu ara da misi Tavisufleba ar 
iqneba usafuZvlod SezRuduli. amgvari prognozirebadobis moTxovna 
sasamarTloebisa da maT mier ganxorcielebuli marTlmsajulebis mi-
marT kanonzomieria, rom legitimurad iqnes miCneuli. 

garda zemoT miTiTebulisa, ganxilul unda iqnes dakavebebTan daka-
vSirebiT ganxorcielebuli marTlmsajulebis Sedegi, aseve mniSvne
lovani darRveva. saqarTvelos sisxlis samarTlis saproceso kodeq
sis 171-e muxlis pirveli nawili gansazRvravs ra sasamarTlos gan-
CinebiT piris dakavebisaTvis savaldebulo safuZvlebs, aseT mTavar 
safuZvlad uTiTebs: unda arsebobdes dasabuTebuli varaudi imisa, 
rom pirma Caidina danaSauli, romlisTvisac kanoniT sasjelis saxiT 
gaTvaliswinebulia Tavisuflebis aRkveTa. mxolod amis Semdeg asaxe
lebs aRniSnuli norma sxva, damatebiT safuZvlebsac alternativis 
saxiT, romelTagan erT-erTis arseboba aseve aucilebelia piris daka
vebisaTvis60. magram, am normis mixedviT, Tuki ar arsebobs dasabuTebu-
li varaudi imisa, rom pirma Caidina danaSauli, romlisTvisac kanoniT 
sasjelad gaTvaliswinebulia Tavisuflebis aRkveTa, maSin dasaxele-
bulTagan romelime damatebiTi safuZvlis (an safuZvlebis) arsebo-
ba-ararsebobaze msjeloba yovelgvar azrs kargavs. 

samwuxarod, prokurorebis didi umravlesoba piris dakavebis mo-
TxovniT sasamarTloebSi Setanil TavianT SuamdgomlobebSi, aseve mo-
samarTleebis didi umravlesoba aRniSnul sakiTxze gamotanil TavianT 
ganCinebebSi, ise iwyeben msjelobas pirdapir dakavebis damatebiTi sa-
fuZvlebis arseboba-ararsebobaze, saerTod ar axseneben, arsebobs Tu 
ar arsebobs dasabuTebuli varaudi imisa, rom pirma Caidina danaSauli, 
romlisTvisac kanoni sasjelad Tavisuflebis aRkveTas iTvaliswinebs. 

xsenebuli saproceso normiT dadgenili moTxovnis Seusrulebloba ba-
debs safuZvlian eWvs piris dakavebis kanonierebis mimarT maSinac ki, 

60	 kerZod, dasabuTebuli varaudi imisa, rom piri: a) miimaleba; b) ar gamocxaddeba sasamarTlo-
Si; g) gaanadgurebs saqmisTvis mniSvnelovan informacias; d) Caidens axal danaSauls.
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rodesac piris dakavebis aucilebloba da saamisod saWiro, saproceso ka-
noniT gaTvaliswinebuli safuZvlebi sinamdvileSi realurad arsebobs.

dabolos, erTi sakmaod gavrcelebuli xarvezis Sesaxebac unda aRi-
niSnos. sakiTxi mdgomareobs SemdegSi: prokurorebi TavianT Suam
dgomlobebSi, aseve mosamarTleebic TavianT ganCinebebSi dakavebis 
safuZvlebis miTiTebisas scdebian saqarTvelos sssk-is 171-e muxlis 
pirveli nawiliT gansazRvrul farglebs da msjeloben dakavebis ise
Ti safuZvlis arseboba-ararsebobaze, romelic am saproceso normiT 
ar aris gaTvaliswinebuli. saxeldobr, maT mier msjeloba mimdina-
reobs imaze, rom arsebobs (an piriqiT, ar arsebobs) dasabuTebuli 
varaudi, romlis mixedviT, pirma SesaZloa zegavlena moaxdinos mow-
meebze an dazaralebulze, anda SesaZloa man xeli SeuSalos mtkice-
bulebebis mopovebas, rac yovlad gaumarTlebelia, miuxedavad imisa, 
rom maT msjelobaSi es ukanasknelebi Tan axlavs xolme zemoxsenebuli 
saproceso normiT gaTvaliswinebul dakavebis safuZvlebs. naTelia, 
rom braldebulis mier mowmeebze an dazaralebulze SesaZlo zega-
vlenis moxdena Sinaarsobrivad daaxloebiT igives gulisxmobs, rasac 
imaze miTiTeba, rom braldebulma SesaZloa xeli SeuSalos mtkice-
bulebebis mopovebas. am ukanasknels ki saqarTvelos sisxlis samarT-
lis saproceso kodeqsis 205-e muxlis pirveli nawili iTvaliswinebs 
rogorc braldebulis mimarT yvelaze mkacri aRkveTis RonisZiebis 
- patimrobis gamoyenebis safuZvels. sruliad udavoa, rom yovlad 
dauSvebelia piris dakavebis safuZvlad gamoyenebul iqnes kanonis 
mier dapatimrebis gamoyenebisaTvis gaTvaliswinebuli safuZveli. ase-
Ti darRveva gansakuTrebiT miutevebelia sasamarTlosaTvis, romelic 
kanonierebis uzrunvelyofis saimedo garanti unda iyos. ukeTes Sem-
TxvevaSi mosamarTle Tavis ganCinebaSi saerTod ar axsenebs proku-
roris mier SuamdgomlobaSi miTiTebul, magram saproceso kanoniT 
gauTvaliswinebel dakavebis safuZvels da arc msjelobs mis Sesaxeb, 
Tumca mosamarTlis mxriv esec araswor qmedebas warmoadgens, radgan 
igi movalea saTanado reagireba moaxdinos msgavs darRvevebze, samoma-
vlod maTi Tavidan acilebis mizniT.

sasamarTlos ganCinebiT piris an braldebulis 
dakavebis praqtikis kerZo sakiTxebi

sasamarTlos ganCinebiT piris an braldebulis dakavebis praqtikis 
zogadma mimoxilvam gvaCvena, rom es ukanaskneli ar aris dazRveuli 
xarvezebisgan, rasac sabolood, mivyavarT aRniSnuli pirisa Tu bral-
debulis uflebebis darRvevamde. amjerad ki ganxilvis sagani iqneba is 
konkretuli xarvezebi, rac axlavs piris an braldebulis sasamarTlo 
wesiT dakavebis Taobaze sasamarTloebSi prokurorebis mier Setanil 
Suamdgomlobebsa da maT Taobaze gamotanil sasamarTlo ganCinebebs. 
am mimarTebiT sasamarTlo praqtikis Seswavlis procesSi moxda pir-
Ta dakavebis Taobaze prokurorebis mier Setanil SuamdgomlobaTa 
sasamarTloSi ganxilvis SemTxvevebis dajgufeba imis mixedviT, Tu ra 
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zomiTa da ra saxiT iyo warmodgenili aRniSnul Suamdgomlobebsa da 
maTTan dakavSirebiT miRebul sasamarTlo ganCinebebSi saqarTvelos 
sisxlis samarTlis saproceso kodeqsis 171-e muxlis pirveli nawiliT 
gaTvaliswinebuli dakavebis safuZvlebi da maTi dasabuTebebi.

pirvel rigSi, gamokvleul iqna is SemTxvevebi, rodesac prokurorebi 
TavianT SuamdgomlobebSi iTxovdnen ra pirisa Tu braldebulis daka-
vebas, saamisod uTiTebdnen aRniSnuli saproceso normiT gaTvaliswi
nebul yvela damatebiT safuZvelze, kerZod, arsebobs dasabuTebuli 
varaudi imisa, rom piri: miimaleba da ar gamocxaddeba sasamarTloSi; 
gaanadgurebs saqmisTvis mniSvnelovan informacias; Caidens axal da-
naSauls. amasTan, umravles SemTxvevebSi, SuamdgomlobaSi saerTod ar 
iyo naxsenebi imave saproceso normiT gaTvaliswinebuli dakavebis Zi-
riTadi da mTavari safuZveli - arsebobda Tu ara dasabuTebuli va-
raudi imisa, rom pirs Cadenili hqonda iseTi danaSauli, romlisTvisac 
kanoniT sasjelad gaTvaliswinebulia Tavisuflebis aRkveTa. mxolod 
iSviaTad, gamonaklis SemTxvevebSi gvxvdeba miTiTeba am ukanasknelis 
arsebobaze, magram, samwuxarod, yovelgvari dasabuTebis gareSe. garda 
amisa, aRniSnuli SemTxvevebi SeiZleba davyoT or qvejgufad: rodesac 
prokuroris Suamdgomloba sasamarTlos mier dakmayofilda da ro-
desac ar dakmayofilda.

gansaxilvel SemTxvevaTa gamokvleviT irkveva, rom prokurorebi Ta-
vianT SuamdgomlobebSi mxolod dasabuTebuli varaudiT uTiTeben pi-
ris dakavebisaTvis saWiro zemoxsenebuli sami safuZvlis arsebobaze, 
Tumca amas asabuTeben ama Tu im garemoebaze mxolod zogadi miTiTebiT, 
raime konkretuli mtkicebulebebiT dadasturebuli faqtebis gareSe.

sailustraciod aq SeiZleba motanil iqnes Semdegi magaliTebi: proku-
rorma SuamdgomlobiT mimarTa ra piris dakavebis moTxovniT raio-
nul sasamarTlos, masSi miuTiTa, rom dasakavebeli piri miimaleba 
da ar gamocxaddeba sasamarTloSi, radgan somxeTis respublikis mo-
qalaqea da ver dgindeba misi mudmivi adgilsamyofeli; is Seecdeba 
gaanadguros saqmisTvis mniSvnelovani informacia, vinaidan misTvis 
cnobilia mtkicebulebebis adgilsamyofeli; man SeiZleba Caidinos 
axali danaSauli, radgan warsulSi igi mravaljer aris nasamarTlevi, 
xolo dakavebisas yovelTvis uwevda winaaRmdegobas policiis TanamS
romlebs. miuxedavad aseT garemoebebze miTiTebisa, prokurors maTi 
dadasturebisaTvis SuamdgomlobaSi ar miuTiTebia konkretul faq
tobriv masalebze (mtkicebulebebze) da arc sasamarTloSi wardgenil 
saqmeSi moipoveboda aseTi masala.

sxva saqmeze prokurorma, Tavisi SuamdgomlobiT, raionul sasamar
TloSi piris dakavebis Taobaze wardgenili moTxovnis safuZvlad 
miuTiTa ra im varaudis arseboba, rom es piri miimaleboda da ar ga-
mocxaddeboda sasamarTloSi, gaanadgurebda saqmisTvis mniSvnelovan 
informacias da Caidenda axal danaSauls, is yvela am varauds asabu-
Tebda mxolod im garemoebaze miTiTebiT, rom pirma savaraudo dana-
Sauli Caidina mis mimarT gamoyenebuli pirobiTi msjavris moqmedebis 
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periodSi. Tumca prokurors ar daudasturebia, rom dasakavebeli piri 
Seecada mimalvas anda mtkicebulebebis ganadgurebas, an kidev raime 
axali danaSaulis Cadenas, garda imisa, rac ukve Caidina.

gvxvdeba iseTi SemTxvevebic, rodesac prokurori piris dakavebis sa-
fuZvlad Tavis SuamdgomlobaSi uTiTebs saproceso kanoniT gaTvalis
winebul samive damatebiT garemoebaze, magram mxolod maTi dasaxelebiT 
Semoifargleba, rasac araviTari argumentacia da dasabuTeba ar axlavs.

garda aRniSnulisa, iseTi SemtTxvevebic arsebobs, rodesac proku
rori Tavis SuamdgomlobaSi piris dakavebis moTxovniT uTiTebs samive 
zemoxsenebuli damatebiTi safuZvlis arsebobaze, rasac mxolod imis 
aRniSvniT asabuTebs, rom dasakavebeli piri aseT qmedebebs Caidens 
mosalodneli sasjelis SiSiTa da pasuxismgeblobisgan Tavis aridebis 
mizniT. mosalodneli sasjelis SiSiT mimalvis an pasuxismgeblobisgan 
Tavis asarideblad saqmisaTvis mniSvnelovani informaciis ganadgu-
rebis varaudi SesaZloa gasagebi iyos, magram mosalodneli sasjelis 
SiSiT axali danaSaulis Cadena friad aralogikurad gamoiyureba, gan-
sakuTrebiT maSin, rodesac yovelive amis dasadastureblad araviTari 
mtkicebuleba ar aris wardgenili.

calkeul SemTxvevaSi prokurori Tavis SuamdgomlobaSi uTiTebs sa-
proceso kanoniT gaTvaliswinebul samive damatebiT safuZvels piris 
dasakaveblad, romelTa arsebobis varaudis dasabuTebisaTvis asa
xelebs, marTalia, sakmaod angariSgasawev arguments, magram Sesabamisi 
damadasturebeli mtkicebulebebis gareSe. magaliTad: erT-erTma pro
kurorma Tavis SuamdgomlobaSi moTxovnis dasabuTebisaTvis im gare
moebaze miuTiTa, rom danaSaulis Cadenis Semdeg braldebuli miimala; 
meore prokurorma argumentad miuTiTa, rom braldebulma danaSaulis 
Cadenis Semdeg scada mimalva, mtkicebulebebis gadamalva da gamoZie-
bisaTvis xelis SeSla; sxva prokurorma imis dasabuTebisaTvis, rom 
braldebuli Caidens axal danaSauls, Tavis SuamdgomlobaSi Semdeg 
garemoebaze miuTiTa: is winaT ukve iyo gasamarTlebuli araerTgzisi 
danaSaulisaTvis da amis Semdeg ukve mesamed Caidina danaSauli.

aqve aRsaniSnavia nimuSi kidev erTi Suamdgomlobisa, romelSic 
prokurori dakavebis ori damatebiTi safuZvlis arsebobis dasabuTe
bisaTvis, kerZod, rom piri miimaleba da Tavs aaridebs sasamarTloSi 
gamocxadebas, aseve is gaanadgurebs mtkicebulebebs, uTiTebs imaze, 
rom igi amas Caidens mosalodneli sasjelis SiSiT. rac Seexeba mesame 
damatebiT safuZvels - piris mxriv axali danaSaulis SesaZlo Cadenas, 
am ukanasknels im argumentze miTiTebiT asabuTebs, rom is axlac agr-
Zelebs danaSaulebriv saqmianobaso, rac erTob gaugebaria. saqme isaa, 
rom, Tuki piri ar mimalula, magram is agrZelebs danaSaulebriv saq-
mianobas, maSin ismeba sruliad logikuri kiTxva: ratom ar iqna piri 
dakavebuli sasamarTlos ganCinebis gareSe - saqarTvelos sisxlis sa-
marTlis saproceso kodeqsis 171-e muxlis me-2 nawilis „a“ qvepunqtis 
safuZvelze, romelic aseTi dakavebis safuZvlad adgens im garemoebas, 
rom pirs waaswres danaSaulis Cadenisas an misi CadenisTanave. anda 
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msgavs SemTxvevaSi raRa saWiroa imaze miTiTeba, rom piri SeiZleba 
miimalos an man SeiZleba mtkicebulebebi gaanadguros?

warmodgenil SemTxvevebSi prokurorebis Suamdgomlobebs, miuxeda
vad maT Soris arsebuli garkveuli gansxvavebebisa da maT Sesaxeb 
yovelive zemoT Tqmulisa, saerTo is aqvT, rom sasamarTloebma Ta
vianTi ganCinebebiT isini daakmayofiles. am TvalsazrisiT buneb
riv interess iwvevs aRniSnul sasamarTlo ganCinebebSi prokuroris 
Suamdgomlobis dakmayofilebisa da piris dakavebis Taobaze arse-
buli gadawyvetilebebis dasabuTebulobis sakiTxi. am mimarTebiT 
unda iTqvas, rom ganxilulTagan umravles SemTxvevaSi mosamarTle 
mcireodeni araarsebiTi gansxvavebebiT, TiTqmis imeorebs imas, rac 
prokuroris SuamdgomlobaSi iyo warmodgenili dasabuTebis nawil-
Si dakavebis safuZvlebTan dakavSirebiT. mxolod iSviaT SemTxvevaSi 
mosamarTle, prokurorisgan gansxvavebiT, Tavis ganCinebaSi msjel-
obs, magram Zalian mokled konkretuli faqtebis miuTiTeblad an 
Semoifargleba mxolod saqmeSi arsebuli mtkicebulebebis dasaxele-
biT, saproceso kanoniT gaTvaliswinebul dakavebis ZiriTad safuZ-
velze - dasabuTebul varaudze imis Sesaxeb, rom pirs Cadenili aqvs 
iseTi danaSauli, romlisTvisac kanoniT sasjelad gaTvaliswinebu-
lia Tavisuflebis aRkveTa. Tumca zogierT SemTxvevaSi, esa Tu is 
mosamarTle, aRniSnuli safuZvlis arseboba-ararsebobaze msjelobis 
nacvlad, zogadad uTiTebs: saqmeSi arsebuli mtkicebulebebis saxiT 
moipoveba safuZveli saimisod, rom piri dakavebul iqneso. aRmoC-
nda iseTi SemTxvevac, rodesac mosamarTle braldebulis SesaZlo 
mimalvis Taobaze dasabuTebuli varaudis arsebobis dasadasture-
blad iseT garemoebaze miuTiTebs, romelic prokurors Tavis Suam-
dgomlobaSi ar aRuniSnavs. magaliTad, braldebulis mxriv mimalvis 
SesaZleblobas prokurori SuamdgomlobaSi imiT asabuTebda, rom is 
ucxo saxelmwifos moqalaqea da misi mudmivi adgilsamyofeli ver 
dgindeba. am arguments mosamarTle ganCinebaSi aseT arguments uma-
tebs - braldebuli flobs danaSaulebrivi gziT mopovebul saxsrebs, 
rac mas mimalvis SesaZleblobas aZlevso.

winamdebare kvlevam gamoamJRavna sxvagvari SemTxvevebic, rodesac 
prokurori Tavis SuamdgomlobaSi piris dakavebis moTxovnisas, an 
mosamarTle Tavis ganCinebaSi piris dakavebis moTxovnis dakmayofi
lebisas, saerTod araviTar dasabuTebas ar akeTebs, Tundac raime 
zogadi miTiTebis saxiTac ki. magaliTad, erT-erTi prokurori Tavis 
SuamdgomlobaSi iTxovda ra piris dakavebas, Semoifargla mxolod 
saproceso kanoniT gaTvaliswinebuli dakavebis sami damatebiTi sa-
fuZvlis dasaxelebiT yovelgvari dasabuTebisa da argumentis ga-
reSe. mosamarTlem ki es Suamdgomloba mainc daakmayofila, ganCine-
baSi igive safuZvlebi miuTiTa piris dasakaveblad, magram mxolod 
erTaderTi argumentiT - vinaidan mis mier Cadenili danaSaulisa-
Tvis Tavisuflebis aRkveTaa gaTvaliswinebuli, sasjelis SiSiT da 
pasuxismgeblobisgan Tavis aridebis mizniT, is miimaleba da ar ga-
mocxaddeba sasamarTloSio, amasTan, saamisod araviTar faqtze an 
mtkicebulebaze ar iyo miTiTebuli. amasTan dakavSirebiT zogadad 
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unda iTqvas, rom, samwuxarod, arc iseTi iSviaTia SemTxveva, rodesac 
prokuroric Tavis SuamdgomlobaSi da mosamarTlec Tavis ganCineba-
Si piris dakavebisas, uTiTeben ra dakavebis safuZvlebis arsebobaze, 
misi dasabuTebisas Semoifarglebian mxolod erTaderTi argumentiT 
- vinaidan mis mier Cadenili danaSaulisaTvis kanoniT Tavisufle-
bis aRkveTaa gaTvaliswinebuli, sasjelis SiSiT is miimaleba da ar 
gamocxaddebao. arada saproceso kanoniT (mxedvelobaSia saqarTve-
los sssk-is 171-e muxlis pirveli nawili) piris dakaveba mxolod 
maSin aris SesaZlebeli, Tuki mis mier savaraudod Cadenili danaSau
lisaTvis sasjelad Tavisuflebis aRkveTaa gaTvaliswinebuli. aseTi, 
yovlad gaumarTlebeli midgomiT, survilis SemTxvevaSi, nebismier 
saqmeze nebismieri braldebuli SeiZleba iqnes dakavebuli sruliad 
damoukideblad imisgan - arsebobs Tu ara braldebulis dakavebis 
saWiroeba an aucilebloba anda, Tundac minimaluri standartuli 
safuZveli misi dakavebisaTvis. 

aRmoCnda iseTi SemTxvevac, rodesac prokurorma Tavis Suamdgomlo-
baSi, aRniSnavda ra dakavebis safuZvlebis arsebobaze, piris dakavebis 
moTxovnis dasabuTebisas miuTiTa zogadad mxolod erT argument-
ze - pirma danaSauli mis mimarT ukve gamoyenebuli pirobiTi msja-
vris moxdis periodSi Caidinao, xolo mosamarTlem ise daakmayofila 
aRniSnuli Suamdgomloba, rom saerTod araviTari dasabuTebisa da 
argumentisaTvis ar miumarTavs Tavis ganCinebaSi, mxolod saproceso 
kanonSi miTiTebuli dakavebis safuZvlebis dasaxelebiT Semoifargla.

sasamarTloebis praqtikaSi gvxvdeba zemoT ganxilulTagan gansxvavebuli 
sxvagvari SemTxvevebi prokuroris Suamdgomlobisa da mosamarTlis gan-
Cinebis safuZvlianobisa da dasabuTebulobis TvalsazrisiT:

pirvel rigSi, mxedvelobaSi gvaqvs iseTi SemTxvevebi, rodesac proku
rorebi TavianT SuamdgomlobebSi piris dakavebis moTxovnas ayeneben 
saqarTvelos sssk-is 171-e muxlis pirvel nawilSi miTiTebul dakave
bis sam damatebiT safuZvelze, kerZod, imaze miTiTebiT, rom piri mi-
imaleba da ar gamocxaddeba sasamarTloSi; gaanadgurebs saqmisTvis 
mniSvnelovan informacias; Caidens axal danaSauls, xolo amaTgan mosa
marTle iziarebs da eTanxmeba mxolod erT an or safuZvels da akmayo
filebs Suamdgomlobas, magram arc prokurori da arc mosamarTle 
saerTod ar asabuTebs Tavis moTxovnasa Tu gadawyvetilebas. aseTi 
SemTxvevebi sakmaodaa. Tumca iseTi SemTxvevebic moipoveba, rodesac 
mosamarTle aseT dausabuTebel Suamdgomlobas ar akmayofilebs da 
cdilobs, daasabuTos garkveuli argumentebiT Tavisi gadawyvetileba, 
magram prokuroris mier miTiTebuli dakavebis safuZvlebidan yvelas 
ar ganixilavs da mxolod erT an or maTganze msjelobiT kmayofilde-
ba. magaliTad, erT-erT saqmeze Setanil SuamdgomlobaSi prokurorma 
braldebulis dakavebis safuZvlad miuTiTa: arsebobs dasabuTebuli 
varaudi imisa, rom braldebuli miimaleba da ar gamocxaddeba sasa-
marTloSi, gaanadgurebs saqmisTvis mniSvnelovan informacias da Cai-
dens axal danaSauls, rasac daumata zemoaRniSnuli saproceso nor-
miT gauTvaliswinebeli safuZveli - zegavlenas moaxdens mowmeebzeo, 
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romlebic prokurors arafriT ar dausabuTebia. am SemTxvevaSi mo-
samarTlem, marTalia, ar daakmayofila prokuroris Suamdgomloba, 
magram Tavis ganCinebaSi imsjela mxolod saproceso kanoniT gaTva-
liswinebuli da prokuroris mier miTiTebuli piris dakavebis pir-
veli ori damatebiTi safuZvlis ararsebobaze. amasTan, mosamarTlem 
gaakeTa Tavisi poziciis mokle dasabuTeba, kerZod, aRniSna - mas Sem-
deg, rac braldebulebi pirvelad daikiTxnen, ar arsebobs da ar aris 
warmodgenili raime mtkicebuleba imisa, rom ganvlil periodSi isi-
ni cdilobdnen mimalvasa da gamoZiebisgan Tavis aridebas, romlebsac 
aqvT mudmivi sacxovrebeli adgili, anda rom maT gaanadgures saqmis-
Tvis mniSvnelovani informacia an isini cdilobdnen amis gakeTebas. 
garda amisa, mosamarTlem imsjela agreTve SuamdgomlobaSi proku-
roris mier miTiTebul saproceso kanoniT gauTvaliswinebel Semdeg 
safuZvelzedac - braldebulebi zegavlenas moaxdenen mowmeebzeo da 
aRniSna - ar arsebobs imis damadasturebeli mtkicebulebebi, rom 
braldebulebi Seecadnen mowmeebze zegavlenis moxdenas. magram man 
ar miuTiTa prokurors imis Taobaze, rom saproceso kanoni ar icnobs 
braldebulis dakavebis amgvar safuZvels.

amasTanave, unda aRiniSnos isic, rom prokurorebi TavianT Suamd
gomlobebSi iTxoven ra braldebulis dakavebas, saproceso kanoniT 
gaTvaliswinebul mxolod erT an or safuZvelze miTiTebiT Semoifar
glebian, Tumca arafriT ar asabuTeben amgvari safuZvlebis arsebobas, 
xolo mosamarTleebi ki mainc eTanxmebian maT da akmayofileben Suamd
gomlobas, amasTan, TviTon mosamarTleebsac araviTari dasabuTeba ar 
gaaCniaT, anda, ukeTes SemTxevaSi, mosamarTleebi dasabuTebisas Semoi-
farglebian uaRresad zogadi frazeologiiT, raime konkretul gare-
moebebze an mtkicebulebebze miTiTebis gareSe. samwuxarod, aseTi Sem-
Txvevebi pirTa dakavebis sasamarTlo praqtikaSi sakmaod mravladaa.

iSviaT SemTxvevaSi mosamrTleebi ar iziareben prokurorebis mier 
dasaxelebul piris dakavebis safuZvlebs da ar akmayofileben Suam-
dgomlobebs. Tumca isic aRsaniSnavia, rom aseT SemTxvevebSi TviTon 
mosamarTleebic ar gamoirCevian TavianTi poziciis dasabuTebulobiT, 
radgan, rogorc wesi, isini Semoifarglebian mxolod mokle dasabuTe-
biT, konkretul faqtobriv garemoebebze miuTiTeblad. amave dros, 
isic unda iTqvas, rom arsebobs iseTi iSviaTi SemTxvevebic, rodes-
ac mosamarTle, marTalia, mokle, zogadi dasabuTebiT Semoifargleba 
prokuroris Suamdgomlobis dakmayofilebaze uaris Tqmisas, magram, 
viTarebidan gamomdinare, arc arsebobs saWiroeba farTo msjelobisa. 
magaliTad, erT aseT SemTxvevaSi mosamarTlem Tavis ganCinebaSi miuTi-
Ta, rom saqmeSi arsebuli masalebis mixedviT, aramc Tu dasabuTebul 
varaudze, aramed, saerTod, raime varaudzec ki SeuZlebelia msjeloba 
imis Taobaze, rom braldebuli SeiZleba miimalos da ar gamocxaddes, 
man SeiZleba gaanadguros saqmisTvis mniSvnelovani informacia an Cai-
dinos axali danaSauli. sxva msgavs SemTxvevebSi mosamarTleebi uTi-
Teben imaze, rom ar arsebobs faqtobrivi safuZveli piris dakavebi-
saTvis, anu mtkicebulebebi, romlebiTac dadasturdeboda saproceso 
kanoniT gansazRvruli piris dakavebis safuZvlebis arseboba.
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ganxilul SemTxvevebTan erTad arsebobs zogjer iseTi SemTxvevebic, 
rodesac prokurorebi TavianT SuamdgomlobebSi piris dakavebis mo-
Txovnisas uTiTeben saamisod saproceso kanoniT gaTvaliswinebul or 
an sam damatebiT safuZvelze, xolo mosamarTleebi TavianT ganCinebeb-
Si yvela maTganze ar msjeloben da kmayofildebian mxolod erTi an 
ori safuZvlis mokle ganxilviT, arsebiTi dasabuTebis gareSe an, uke-
Tes SemTxvevaSi, mokle da araadekvaturi dasabuTebiT. aseTi midgoma 
mosamarTleebis mxriv, udavoa, rom gaumarTlebelia, radgan iqmneba 
sakiTxis arasruli ganxilvisa da ganCinebis aralegitimurobis eWvis 
safuZveli, miuxedavad imisa, mosamarTlem daakmayofila, Tu ar daak-
mayofila prokuroris moTxovna piris dakavebis Taobaze.

aq ganxiluli SemTxvevebis msgavsia iseTi SemTxvevebic, rodesac proku-
rori Tavis SuamdgomlobaSi uTiTebs piris dasakaveblad saproceso 
kanoniT gaTvaliswinebuli yvela damatebiTi safuZvlis arsebobaze, 
xolo mosamarTle ki exeba maTgan mxolod erT an or safuZvels, da-
narCens ki yuradRebas ar aqcevs. magaliTad, erT-erT ganCinebaSi mo-
samarTlem prokuroris mier dasaxelebuli sami damatebiTi safuZvli-
dan imsjela da uaryo mxolod ori maTgani, xolo is sakiTxi - piris 
mxriv mosalodnelia Tu ara axali danaSaulis Cadena, ganuxilveli da 
gaurkveveli darCa.

Semdgom aRniSnulisa, SeiZleba msjeloba iseT gansxvavebul SemT
xvevebzec, rodesac mosamarTle prokuroris SuamdgomlobasTan 
dakavSirebiT Tavis ganCinebaSi msjelobs piris dakavebis iseTi sa-
fuZvlis arsebobaze, romlis Sesaxeb prokurors SuamdgomlobaSi ar 
miuTiTebia da arc umsjelia. magaliTad: erT-erT raionul sasamarT-
loSi Setanil SuamdgomlobaSi prokurori braldebulis dakavebis 
safuZlad uTiTebda, rom is SeiZleba miimalos da ar gamocxaddes 
sasamarTloSi, man aseve SeiZleba gaanadguros saqmisTvis mniSvnelo-
vani informacia, amasTan, yovelgvari dasabuTebis gareSe. mosamarT-
lem ki ara marto gaiziara aRniSnuli safuZvlebis arseboba da daak-
mayofila Suamdgomloba, aramed am safuZvlebs daumata aseve iseTi 
safuZvelic piris dakavebisa, romelic ar iyo miTiTebuli prokuro-
ris SuamdgomlobaSi - is Caidens axal danaSaulso. msgavsad proku-
rorsa, mosamarTlesac araviTari dasabuTeba ar warmoudgenia Tavis 
ganCinebaSi. sxva saqmeze mosamarTlem piris dasakaveblad prokuro-
ris mier SuamdgomlobaSi miTiTebul, erTaderT da dausabuTebel 
safuZvels - braldebuls mZime danaSauli aqvs Cadenili da amitom is 
gaanadgurebda mtkicebulebebs mosalodneli sasjelis SiSiT, Tavisi 
iniciativiT daumata kidev erTi - saproceso kanoniT gaTvaliswine-
buli safuZveli - braldebuli Caidens axal danaSaulso da, erTic, 
saproceso kanoniT gauTvaliswinebuli safuZveli, rom braldebuli 
gavlenas moaxdenda mowmeebze, Tumca am SemTxvevaSic mosamarTles 
Tavisi gadawyvetileba ar dausabuTebia. iyo msgavsi kategoriis iseTi 
SemTxvevac, rodesac mosamarTle mokle, zogad dasabuTebas ukeTebs 
Tavisi iniciativiT damatebuli dakavebis safuZvels, rac prokurors 
SuamdgomlobaSi miTiTebuli ar hqonda. mosamarTlis mxridan amgva-
ri gadaWarbeba gvxvdeba ara mxolod im ganCinebaSi, romliTac dak-
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mayofilda prokuroris Suamdgomloba, aramed maSinac, rodesac mo-
samarTlem prokuroris moTxovna piris dakavebaze ar daakmayofila. 
magaliTad, prokuroris mier SuamdgomlobaSi miTiTebuli dakave-
bis erTaderTi safuZveli - braldebuli miimaleba da Tavs aaridebs 
sasamarTloSi gamocxadebas, mosamarTlem, marTalia, ar gaiziara, ma-
gram am safuZvels daumata Semdegi: ar arsebobs dasabuTebeli varau-
di imisa, rom mtkicebulebebs gaanadgurebso, Tumca prokurors es 
sakiTxi ar dauyenebia SuamdgomlobaSi.

yuradReba unda mieqces iseT SemTxvevebsac, romelTa dros proku
rori, yovelgvari dasabuTebis gareSe, SuamdgomlobaSi uTiTebs piris 
dakavebisaTvis saproceso normiT (saqarTvelos sssk-is 171-e muxlis 
pirveli nawili) gaTvaliswinebuli dakavebis sam damatebiT safuZvel-
ze ise, rom saerTod ar msjelobs, arsebobs Tu ara imave normiT 
gaTvaliswinebuli, piris dakavebis ZiriTadi safuZveli - dasabuTebu-
li varaudi imisa, rom pirs Cadenili aqvs iseTi danaSauli, romlis-
Tvisac sasjelad Tavisuflebis aRkveTa aris gaTvaliswinebuli da mo-
samarTlec akmayofilebs ra prokuroris Txovnas, TiTqmis ucvlelad 
gadaaqvs prokuroris mier SuamdgomlobaSi dasabuTebis gareSe gakeTe-
buli CamonaTvali piris dakavebis safuZvlianobisa, amasTan, TviTonac 
amatebs ise, rom arafers asabuTebs. aseTi Sinaarsobrivi identuroba 
prokuroris Suamdgomlobisa da mosamarTlis ganCinebisa, samwuxarod, 
araerTia. ufro metic, gvxvdeba rigi saqmeebisa ama Tu im sasamarTlo-
Si, romlebTan dakavSirebiT teqstobrivad identuri da dausabuTebe-
li Suamdgomlobebi piris dakavebis moTxovniT, Setanili aqvs erTi 
da igive prokurors, romlebic aseve ganxiluli da dakmayofilebuli 
aqvs erTi da igive mosamarTles Tavisi ganCinebiT, romlis samoti-
vacio nawilSi TiTqmis identurad aqvs gadatanili Suamdgomlobis 
teqstobrivi amonaridebi maTi Sefasebis gareSe. aseTi faqtebi arcTu 
usafuZvlo eWvs aCens imis Taobaze, rom zogierT raionsa Tu qalaq-
Si moqmedebs erTmaneTTan Sewyobili da SeTanxmebuli prokurorisa 
da mosamarTlis tandemi, romlebic ise akaveben pirebs, Tavsac ki ar 
iwuxeben saimisod, raTa maTi Suamdgomloba da ganCineba garegnuli 
formiT mainc akmayofilebdes saTanado moTxovnebs.

kvlevis miznebidan gamomdinare, unda SevexoT kidev erT problemur 
sakiTxs, romelic Tavs iCens piris an braldebulis dakavebasTan daka-
vSirebiT arsebul sasamarTlo praqtikaSi. saqme isaa, rom umravles 
SemTxvevaSi arc prokurorebi da arc mosamarTleebi, ratomRac, Tavs 
valdebulad ar Tvlian, Tavis Suamdgomlobasa Tu ganCinebaSi imsje-
lon imis Taobaze - arsebobs Tu ara piris dasakaveblad zemoxsenebuli 
saproceso normiT gaTvaliswinebuli ZiriTadi, aucilebeli safuZveli, 
dasabuTebuli varaudi imisa, rom pirs Cadenili aqvs iseTi danaSauli, 
romlisTvisac sisxlis samarTlis kanoniT, sasjelad gaTvaliswinebu
lia Tavisuflebis aRkveTa. zogierTi mosamarTle Tavis ganCinebaSi am 
sakiTxis nacvlad msjelobs imaze, rom saqmeSi moipoveba formaluri 
da faqtobrivi safuZeli, romelic saSualebas iZleva piris dakavebisa-
Tvis, rac sruliad arasakmarisia, radgan aseTi zogadi fraza ver Sec-
vlis saproceso kanoniT gaTvaliswinebul savaldebulo safuZvels da 
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legitimur safuZvels ver Seqmnis piris dakavebisaTvis. mxolod Zal-
ze iSviaT SemTxvevaSi msjeloben prokurorebi aRniSnul safuZvelze 
TavianT SuamdgomlobebSi, aseve mosamarTleebi ganCinebebSi. calkeul 
SemTxvevaSi, esa Tu is mosamarTle uars ambobs ra prokuroris Suamd-
gomlobis dakmayofilebaze, Tavdapirvelad msjelobs: rom saqmeSi ar 
moipoveba safuZveli dasabuTebuli varaudisaTvis, rom pirma SesaZloa 
Caidina iseTi danaSauli, romlisTvisac sasjelad Tavisuflebis aRkve-
Taa gaTvaliswinebuli an saerTod raime danaSauli, xolo amis Semdeg 
msjelobs Semdegzec: ar arsebobs safuZveli dasabuTebuli varaudis-
Tvis - piri miimaleba an ar gamocxaddeba sasamarTloSi, gaanadgurebs 
saqmisTvis mniSvnelovan informacias an Caidens axal danaSauls, rac 
sruliad zemdeti da arasaWiroa, radgan, Tuki ar dasturdeba savarau-
dod mainc piris mier danaSaulis Cadena, maSin dakavebis sxva damatebiTi 
safuZvlebis arseboba-ararsebobaze msjeloba mTlianad azrs kargavs. 
mxolod gamonaklisis saxiT gvxvdeba iseTi SemTxveva, rodesac mosa-
marTle mas Semdeg, rac aRniSnavs, rom ar arsebobs piris dakavebisaTvis 
iseTi aucilebeli safuZveli, rogoricaa dasabuTebuli varaudi piris 
mier iseTi danaSaulis Cadenis Sesaxeb, romlisTvisac kanoniT sasjelad 
gaTvaliswinebulia Tavisuflebis aRkveTa, ganCinebaSi miuTiTebs piris 
dakavebis sxva safuZlis Taobaze msjelobis Suamdgomlobaze, rac swo-
ria. magaliTad, erT-erT raionul sasamarTloSi prokurorma Seitana 
Suamdgomloba, romelSic is uTiTebda mxolod piris dakavebis Semdeg 
sam damatebiT safuZvels - arsebobs dasabuTebuli varaudi imisa, rom 
piri miimaleba da ar gamocxaddeba sasamarTloSi; gaanadgurebs saqmis-
Tvis mniSvnelovan informacias; Caidens axal danaSauls. mosamarTlem, 
ar daakmayofila ra prokuroris moTxovna, Tavisi ganCinebis samoti-
vacio nawili ase daasabuTa: ar arsebobs dasabuTebuli varaudi imisa, 
rom pirma Caidina iseTi danaSauli, romlisTvisac kanoniT sasjelad 
Tavisuflebis aRkveTaa gaTvaliswinebuli, radgan saqmis masalebSi ar 
arsebobs Setyobineba an pataki danaSaulis Cadenis Sesaxeb; saqmeSi ar 
devs baraTi gamoZiebis dawyebis Sesaxeb; saqmeSi ar moipoveba mtkice
bulebebi, romlebic miuTiTeben piris mier danaSaulis Cadenaze. aRniS
nuli garemoebebidan gamomdinare, saerTod SeuZlebelia msjeloba 
prokuroris mier SuamdgomlobaSi miTiTebul piris dakavebis safuZv
lebze. mosamarTlis aseTi daskvna, mocemul SemTxvevaSi, logikuri da 
kanonieria, magram damafiqrebelia is garemoeba, rom amgvari swori pra-
qtika sasamarTloebis saqmianobaSi, rbilad rom vTqvaT, erTob mwira-
daa warmodgenili.

sasamarTlos ganCinebis gareSe  
braldebulis dakavebasTan dakavSirebuli  
sakiTxebis zogadi mimoxilva

sasamarTlos ganCinebis gareSe braldebulis dakavebasTan dakavSi-
rebuli sakiTxebi winamdebare kvlevis avtorebis mier ganxilulia 
Tbilisis saapelacio sasamarTlosa da quTaisis saapelacio sasamarT-
loebis sagamoZiebo kolegiebis mosamarTleTa mier, meore instanci-
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is wesiT, sasamarTlo ganCinebis saxiT miRebuli gadawyvetilebebis 
Seswavlis safuZvelze. erTi mxriv, yuradReba gamaxvilda imaze, Tu 
ra samarTlebriv safuZvlebsa da savaldebulo kriteriumebs adgens 
sisxlis samarTlis saproceso kodeqsi sasamarTlos ganCinebis gareSe 
braldebulis dakavebis kanonierebis TvalsazrisiT. meore mxriv ki, 
kvlevisas ZiriTadi aqcenti gadatanil iqna Semdegi sakiTxebis gamor-
kvevasa da dadgenaze: pirvel instanciasa da saapelacio instanciaSi 
braldebulis mimarT aRikveTos RonisZiebis SerCevisas da am ukanas-
knelTan dakavSirebiT Setanili saCivrebis gadawyvetisas, mosamarT-
leebi ramdenad aqceven yuradRebas da amowmeben - uflebamosili sa-
marTaldamcavi organoebis mier braldebulis sasamarTlos ganCinebis 
gareSe dakavebisas srulad iyo Tu ara daculi saproceso kanoniT 
gaTvaliswinebuli moTxovnebi. 

amrigad, pirvel rigSi, ganxiluli unda iqnes saproceso kanoniT gan-
sazRvruli da dadgenili is safuZvlebi da pirobebi, romelTa arse-
boba aucilebelia sasamarTlos ganCinebis gareSe braldebulis saxiT 
piris dasakaveblad. yovelive es, rogorc zemoT ukve aRiniSna (ix. am 
naSromis pirveli Tavi), warmodgenilia saqarTvelos sisxlis samarT-
lis saproceso kodeqsis 171-e muxlis meore da mesame nawilebSi. am 
muxlis meore nawili adgens braldebulis dakavebis alternatiul sa-
fuZvlebs, romelTagan erT-erTi maTgani mainc unda arsebobdes, raTa 
piri dakavebul iqnes.

dasaxelebuli safuZvlebidan, maTi gamoyenebis dasabuTebis Tval-
sazrisiT, SedarebiT problemuria is, romelic uTiTebs imaze, rom 
piri SeiZleba miimalos (ix. saqarTvelos sssk-is 171-e muxlis meore 
nawilis „e“ qvepunqti). gansakuTrebiT ki maSin, rodesac devnis gan-
mxorcielebel organos saamisod ar gaaCnia sakmarisi da damajerebe-
li mtkicebulebebi. msgavs SemTxvevaSi, aRniSnuli promlemisgan Tavis 
dasaRwevad, mdevneli organoebis warmomadgenlebi, rogorc wesi, cdi-
loben braldebulis dakavebis aucilebloba daasabuTon mosalodneli 
sasjelis SesaZlo SiSiT, ris gamoc, braldebuli SeiZleba miimalos. 
Tumca ki mraval SemTxvevaSi aseTi dasabuTeba friad ararelevanturia 
xolme dasakavebeli braldebulis pirovnebidan da saqmeze realurad 
arsebuli faqtobrivi garemoebebidan gamomdinare. yvelaze naklebad 
problemuria dasasabuTeblad braldebulis dakavebis aucilebloba 
maSin, rodesac is Zebnilia. magram yvela aseT SemTxvevaSi dakavebu-
li braldebulis mimarT Sesabamisi sasamarTlos mier, jer kidev mis 
mimarT sisxlissamarTlebrivi devnis dawyebis stadiaze, gamotanilia 
ganCineba aRkveTis RonisZiebis saxiT patimrobis gamoyenebis Taobaze. 

amave dros, braldebulis saxiT, sasamarTlos ganCinebis gareSe, piris 
dakavebisaTvis, mxolod zemoaRniSnuli romelime safuZvlis arseboba 
sakmarisi ar aris, aramed aseT safuZvelTan erTad aucilebelia, agre-
Tve saproceso kanoniT gaTvaliswinebuli sxva pirobebic, romlebic 
warmodgenilia saqarTvelos sisxlis samarTlis saproceso kodeqsis 
171-e muxlis mesame nawilSi. 
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aRniSnuli saproceso normebiT dadgenil moTxovnebs unda akmayofi-
lebdes aRkveTis RonisZiebis gamoyenebis sakiTxis gansaxilvelad sasa-
marTloSi mis pirvelad wardgenamde braldebulis mimarT gamoyenebu-
li saproceso iZulebis iseTi droebiTi RonisZieba, rogoricaa dakave-
ba, agreTve dakavebis kanonierebis sasamarTlo ganxilva. rogorc cno-
bilia, dakaveba warmoadgens Tavisuflebis xanmokle aRkveTas, romelic, 
mTlianobaSi, saqarTvelos konstituciis me-18 muxlis mesame nawilis 
Tanaxmad, ar unda aRematebodes 72 saaTs, magram, ara ugvianes 48 saaTi-
sa, dakavebul pirs unda waredginos braldeba da imave vadaSi is war-
dgenil unda iqnes braldebulis statusiT Sesabamis mosamarTlesTan. 

faqtobrivi dakavebis momentidan piri sargeblobs saproceso kano-
niT gawerili braldebulis uflebebiT, ra drosac, pirvel rigSi, mas 
dakavebisTanave unda ganemartos: ra danaSaulis CadenaSi edeba mas 
brali; ufleba imisa, rom iyolios damcveli; agreTve imis Sesaxeb, rom 
SuZlia isargeblos dumilis uflebiT, ar daibralos danaSauli da ar 
misces Cveneba sakuTari Tavis an Tavisi axlo naTesavis winaaRmdeg. 
amasTanave, is unda gaafrTxilon imis Taobaze, rom yvelaferi mis mier 
naTqvami SiZleba gamoyenebul iqnes missave winaaRmdeg rogorc mtki-
cebuleba, xolo misi dumili da Cvenebis micemaze uaris Tqma ver iqne-
ba gamoyenebuli rogorc danaSaulSi misi mamxilebeli mtkicebuleba. 

piris dakavebisas aRniSnuli moTxovnebis daucveloba warmoadgens misi 
uflebebis uxeS darRvevas, ris gamoc, aseTi darRvevis daSvebis Sem-
TxvevaSi igi dauyonebliv unda gaTavisufldes dakavebidan. Tuki aseT 
SemTxvevaSi dakavebuli piri samarTaldamcavi organoebis, pirvel rig-
Si ki, prokuroris mier ar iqna gaTavisuflebuli, maSin is dakavebidan 
unda gaaTavisuflos mosamarTlem, braldebulis saxiT, masTan pirveli 
wardgenisas da mis mimarT aRkveTis RonisZiebis gamoyenebis sakiTxis 
ganxilvisas. Tumca mis mimarT daSvebuli amgvari darRvevebis gamo 
braldebulis dakavebidan gaTavisufleba ar gamoricxavs imis SesaZle-
blobas, rom imave braldebulis mimarT gamoyenebul iqnes saproceso 
kanoniT gaTvaliswinebuli romelime aRkveTis RonisZieba, maT Soris 
patimrobac. garda amisa, piri dakavebidan 48 saaTis gasvlisTanave sasa-
marTlos gareSe unda gaTavisufldes maSinac, Tu am vadaSi mis mimarT 
ar yofila gamotanili prokuroris dadgenileba misi braldebis Se-
saxeb anda aseTi dadgenileba mas ar gadaeca gasacnobad. 

calke unda aRiniSnos agreTve saapelacio sasamarTlos sagamoZiebo 
kolegiis mosamarTlis funqciasa da valdebulebaze pirveli instan-
ciis mosamarTlis mier braldebulis mimarT aRkveTis RonisZiebis 
gamoyenebasTan an argamoyenebasTan dakavSirebiT gamotanili ganCine-
bis Taobaze, mxaris mier Setanili saCivris ganxilvisas gamovlenil 
darRvevebze reagirebis TvalsazrisiT, romlebic daSvebuli iyo pi-
ris dakavebisas. SeiZleba iTqvas, rom am SemTxvevaSi saapelacio sasa-
marTlos sagamoZiebo kolegiis mosamarTle asrulebs erTgvari fil-
tris rols, romelmac dauyonebliv unda aRmofxvras misi dakavebisas 
braldebulis mimarT daSvebuli darRvevebis Sedegebi, aRadginos misi 
uflebebi da daicvas kanonieri interesebi. 
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yovelive zemoaRniSnulidan gamomdinare, SeiZleba davaskvnaT, rom 
saapelacio sasamarTlos sagamoZiebo kolegiis mosamarTlisa da aR-
niSnul sakiTxebze mis mier miRebuli gadawyvetilebis roli Zalze 
mniSvnelovania. saqme is aris, rom mosamarTlis mier Tavisi funqciis 
arajerovnad Sesrulebis SemTxevaSi, SesaZloa adamiani sakmaod xangr-
Zlivi drois ganmavlobaSi, kerZod, saqmeze winasasamarTlo sxdomis 
gamarTvamde, sadac sxva sakiTxebTan erTad ganixileba aseve braldebu-
lis mimarT gamoyenebuli aRkveTis RonisZiebebis gauqmebis an Secvlis 
sakiTxi, aRmoCndes ukanonod TavisuflebaaRkveTili, rac gamowveuli 
iyo misi dakavebisas daSvebuli im darRvevebiT, romlebic prokuror-
ma da pirveli instanciis mosamarTlem saTanado reagirebis gareSe 
datoves. winamdebare kvlevis avtorma swored amitom gadaitana yu-
radRebis aqcenti saapelacio sasamarTloebis sagamoZiebo kolegiebis 
mosamarTleTa mier aRkveTis RonisZiebis sakiTxze Stanili saCivrebis 
Taobaze ganCinebis saxiT miRebuli sasamarTlo dagawyvetilebebis ana-
lizze, radgan am gadawyvetilebebSi Sjamebuli saxiT warmogvidgeba 
is suraTi, romelic realurad asaxavs sasamarTlos ganCinebis gareSe 
pirTa dakavebasTan dakavSirebiT arsebul mdgomareobas kanonierebis 
dacvisa da braldebulTa uflebebis uzrunvelyofis TvalsazrisiT.

sasamarTlos ganCinebis gareSe 
braldebulis dakavebis kanonierebis 
sasamarTloSi gadamowmebis praqtikis analizi 

sasamarTlos ganCinebis gareSe braldebulis dakavebis kanonierebis 
sasamarTloSi gadamowmebis Taobaze arsebuli praqtikis gasacnobad, wi-
namdebare kvlevis ganxorcielebis procesSi, Seswavlil iqna Tbilisisa 
da quTaisis saapelacio sasamarTloebis sagamoZiebo kolegiebis mosa-
marTleTa mier, braldebisa da dacvis mxareebis warmomadgenlebisagan 
Setanili saCivrebis ganxilvis safuZvelze, ganCinebis saxiT miRebuli 
aTeulobiT sasamarTlo gadawyvetileba, romlebic exeba braldebule-
bis mimarT aRkveTis RonisZiebis sakiTxTan dakavSirebiT pirveli ins-
tanciis sasamarTloebis mosamarTleTa gadawyvetilebebis kanoniereba-
sa da safuZvlianobas. amTaviTve SeiZleba aRiniSnos, rom am mimarTebiT 
kvlevis procesSi gamoikveTa Semdegi ZiriTadi tendenciebi: 

•	 rogorc pirveli instanciis, aseve saapelacio sasamarTloebis saga-
moZiebo kolegiebis mosamarTleebi braldebulis mimarT aRkveTis 
RonisZiebis gamoyenebis sakiTxze Setanili Suamdgomlobebisa da sa-
Civrebis ganxilvisa da gadawyvetisas, umravles SemTxvevebSi, saer-
Tod ar exebian da TavianT ganCinebebSi ar msjeloben im sakiTxze, 
rom iyo Tu ara daculi kanoniereba braldebulis dakavebis dros. 
ufro metic, maT Soris arsebobs iseTi SemTxvevebis didi nawili, 
romlis drosac mosamarTle ganCinebis aRwerilobiT nawilSi ima-
sac ki ar aRniSnavs, rom mocemul saqmeze braldebulis mimarT aRk-
veTis RonisZiebis gamoyenebis sakiTxis ganxilvamde iyo Tu ara igi 
dakavebuli da rodis daakaves. 
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•	 aris garkveuli nawili SemTxvevebisa, rodesac xsenebuli mosamarT-
leebi maT mier aRkveTis RonisZiebis sakiTxze gamotanil ganCine-
bebSi mxolod zogadad, Tanac mokle CanaweriT, exebian ra bralde-
bulis dakavebis kanonierebis sakiTxs, aRniSnaven, rom msgavsi darR-
vevebi ar yofila daSvebuli. movitanT erT tipur magaliTs saape-
lacio sasamarTlos sagamoZiebo kolegiis mosamarTlis mier gamo-
tanili erT-erTi ganCinebidan: „warmodgenili masalebidan irkveva, 
rom g.b-s (inicialebi pirobiTia - avt.) dakavebis, misTvis braldebis 
wardgenis, agreTve, mtkicebulebaTa mopovebisa da sxva saproceso 
moqmedebaTa ganxorcielebis dros arsebiTi xasiaTis saproceso da-
rRvevebs, rac gamoiwvevda aRkveTis RonisZiebis gamoyenebaze uaris 
Tqmas, adgili ar hqonia.“

•	 mcirea ricxvi iseTi SemTxvevebisa, rodesac mosamarTle Tavis gan-
CinebaSi, aRkveTis RonisZiebis gamoyenebis sakiTxTan erTad, sakmaod 
vrclad da dasabuTeblad msjelobs aseve braldebulis dakavebisas 
Sesabamisi saproceso normebiT gaTvaliswinebuli wesebisa da misi 
uflebebis darRvevis Taobaze. 

am sami friad gansxvavebuli tendenciis arseboba aSkarad imaze miuTi-
Tebs, rom sasamarTlos ganCinebis gareSe braldebulis dakavebis kano-
nierebis Semowmebis mimarTulebiT saqarTveloSi damkvidrebuli sasa-
marTlo praqtika erTob araerTgvarovania, rac ueWvelia, negatiurad 
aisaxeba sisxlis samarTlis procesSi adamianis uflebebisa Tu Tavisu-
flebis dacvis erT-erT, magram amasTan Zalze mniSvnelovan segmentze. 

rodesac vsaubrobT imis Sesaxeb, rom braldebulis mimarT aRkveTis 
RonisZiebis gamoyenebis sakiTxis Taobaze gamotanil ganCinebebSi mo-
samarTleebi, umetesad, saWirod ar Tvlian, imsjelon braldebulis 
dakavebis kanonierebis sakiTxis irgvliv, bunebrivad Cndeba Semdegi 
kiTxva: aRniSnuli sakiTxisadmi mosamarTleebis aseTi damokidebule-
biT, irRveva Tu ara saproceso kanonmdeblobiT dadgenili moTxovne-
bi pirdapir an arapirdapir? am kiTxvis pasuxi aseTia: saqarTvelos 
sisxlis samarTlis saproceso kodeqsis im normebSi, romlebSic gan-
sazRvrulia braldebulis mimarT aRkveTis RonisZiebis gamoyenebis 
sakiTxze prokuroris mier pirveli instanciis sasamarTloSi Setani-
li Suamdgomlobis, aseve, imave sakiTxze mxaris mier saapelacio sasa-
marTlos sagamoZiebo kolegiaSi Setanili saCivris ganxilvis wesebi 
da am sakiTxze mosamarTlis mier gamotanili ganCinebis Sinaarsis Se-
madgeneli elementebi, ar arsebobs pirdapiri miTiTeba imis Taobaze, 
rom mosamarTlem aucileblad unda imsjelos sakuTriv braldebu-
lis dakavebis kanonierebazec da es ukanaskneli Sesabamisad unda ai-
saxos ganCinebaSi saTanado dasabuTebiT (mxedvelobaSia saqarTvelos 
sisxlis samarTlis saproceso kodeqsis 197-e, 206-e da 207-e muxlebSi 
mocemuli normebi). miuxedavad amisa, imave saproceso normebSi ar-
sebobs iseTi miTiTebebi, romlebic arapirdapir, Tumca aucileblo-
biT gulisxmobs mosamarTleTa valdebulebas pirveli instanciis 
sasamarTloSi braldebulis mimarT aRkveTis RonisZiebis gamoyenebis 
Taobaze prokuroris mier Setanili Suamdgomlobis ganxilvisas, sxva 
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sakiTxebTan erTad, gamoarkvios isic, hqonda Tu ara adgili kanonie-
rebis darRvevas sasamarTlos ganCinebis gareSe braldebulis dakave-
bisas. amaze araorazrovnad metyvelebs saqarTvelos sisxlis samarT-
lis saproceso kodeqsis 197-e muxlis pirveli nawilis „z“ qvepunqtis 
Sinaarsi, romlis mixedviT, aRkveTis RonisZiebis gamoyenebis Sesaxeb 
Suamdgomlobis ganxilvisas mosamarTle „braldebulisgan arkvevs, 
aqvs Tu ara raime saCivari an Suamdgomloba misi uflebebis darRve-
vasTan dakavSirebiT“. 

udavoa, rom mosamarTle amas akeTebs Tavisi iniciativiT, dacvis mxri-
dan Sesabamisi moTxovnis ararsebobis drosac ki. braldebulis ufle-
bebis SesaZlo darRvevebSi uwinaresad swored misi dakavebisas daSve-
buli darRvevebi igulisxmeba rogorc yvelaze mZime darRveva, rasac ki 
SeiZleba adgili hqondes gamoZiebis sawyis etapze. aqedan gamnomdinare, 
rodesac sasamarTlo sxdomaze ganxilulia aseTi mniSvnelovani saki-
Txi, es, TavisTavad, aucileblobiT gulisxmobs imas, rom am ganxilvis 
Sedegebi jerovani dasabuTebiT unda aisaxos ganCinebaSic. am moTxovnis 
Seusrulebloba mosamarTlis mier daSvebul mniSvnelovan saproceso 
darRvevad unda CaiTvalos. aRniSnuli moTxovnis Sesrulebis valdebu-
leba Tanabrad akisria saapelacio sasamarTlos sagamoZiebo kolegiis 
mosamarTlesac, rac gamomdinareobs saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 207-e muxlis me-4 nawilidan, romlis Tanaxmad, aR-
kveTis RonisZiebis Taobaze mxaris mier Setanili saCivris dasaSvebobis 
sakiTxis gadawyvetisas sagamoZiebo kolegiis mosamarTem unda gaarkvios, 
pirveli instanciis mosamarTlem prokuroris Suamdgomlobis ganxil-
visa da gadawyvetisas gamoikvlia Tu ara jerovnad yvela is garemoeba, 
romelsac SeeZlo zegavlena moexdina pirisaTvis aRkveTis RonisZiebis 
Sefardebis marTlzomierebaze. gasagebia, rom aseve sagamoZiebo kole-
giis mosamarTlec movalea, saCivris arsebiTi ganxilvisas yuradReba 
gaamaxvilos aRniSnul sakiTxebze, imsjelos maT Sesaxeb da Sedegebi 
sabolood asaxos kidec mis mier gamotanil ganCinebaSi.

amrigad, migvaCnia - is garemoeba, rom saproceso kodeqsis Sesabamis mu-
xlebSi jerjerobiT ar moipoveba pirdapiri miTiTebebi braldebulis 
mimarT aRkveTis RonisZiebis gamoyenebis sakiTxTan dakavSirebiT ga-
motanil ganCinebebSi (rogorc pirveli instanciis sasamarTloSi, ise 
saapelacio sasamarTlos sagamoZiebo kolegiaSi) braldebulis dakave-
bis kanonierebis Taobaze msjelobis valdebulebaze, ar aTavisuflebs 
mosamarTles aseTi movaleobisgan, radgan aRniSnuli valdebuleba ga-
momdinareobs imave muxlebis normatiuli Sinaarsidan. 

garda ganxiluli SemTxvevebisa, sasamarTlos ganCinebis gareSe bral-
debulebis dakavebasTan dakavSirebiT arsebul sasamarTlo praqtikaSi 
gvxvdeba sxva iseTi SemTxvevebic, rodesac mosamarTleebi saapelacio 
sasamarTlos sagamoZiebo kolegiaSi aRkveTis RonisZiebis gamoyenebis 
Taobaze mxaris mier Setanili saCivris ganxilvisas miRebul sasamarT-
lo gadawyvetilebaSi (ganCinebaSi), marTalia, msjeloben braldebulis 
dakavebis kanonierebis sakiTxze, magram Zalze mokled, mxolod erTi 
fraziT. aseT mokle CanawerSi mocemulia mxolod zogadi miTiTeba 
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imis Taobaze, rom braldebulis dakavebisas, mis mimarT braldebis 
wardgenisas, mtkicebulebebis mopovebisa da sxva saproceso moqmedebis 
ganxorcielebisas adgili ar hqonia kanonis iseT arsebiT darRvevebs, 
rac SeiZleba gamxdariyo aRkveTis RonisZiebis gamoyenebaze uaris Tq-
mis safuZveli. aRsaniSnavia isic, rom mraval SemTxvevaSi msgavs mokle 
CanawerebSi dakavebis kanonierebis sakiTxs mosamarTleebi saerTod 
arc axseneben, miuTiTeben ra mxolod imaze, rom braldebis wardge-
nisas da sxva saproceso moqmedebis ganxorcielebisas kanonis arsebiT 
darRvevebs adgili ar hqoniao. Tumca isic arsaniSnavia, rom aq ganxi-
lul SemTxvevebSi dacvis mxaris warmomadgenlebsac ar dauyenebiaT 
sasamarTlos winaSe braldebulis dakavebis kanonierebis sakiTxi. 

yovelive aRniSnulis Semdeg ismeba logikuri kiTxva: pirveli instan-
ciis sasamarTloebis mosamarTleebisa da saapelacio sasamarTloebis 
sagamoZiebo kolegiebis mosamarTleebis mier gamotanili ganCinebebis 
sakmaod did nawilSi amdagvari midgoma xsenebuli sakiTxisadmi ram-
denad pasuxobs moqmedi saproceso kanonmdeblobis moTxovnebs? zemoT 
ukve iyo warmodgenili Sesabamis saproceso normebSi dafiqsirebuli 
moTxovnebi, romlebic avaldebuleben mosamarTleebs, safuZvlianad 
imsjelon -- piris mimarT sisxlissamarTlebrivi devnis dawyebis eta-
pze braldebulis mimarT xom ar darRveula kanoni, kerZod, moxda Tu 
ara misi uflebebis darRveva, rac aucileblad unda gairkves aRkveTis 
RonisZiebis gamoyenebis sakiTxis ganxilvisas uSualod braldebulisa 
da dacvis mxaris sxva warmomadgenlis mosazrebebis mosmenis gziT. sa-
proceso kanonis Tanaxmad, es mniSvnelovani sakiTxi mosamarTlem unda 
gamoarkvios Tavisi iniciativiT, miuxedavad imisa, procesis romelime 
mxarisgan arsebobs Tu ara raime moTxovna an interesi am sakiTxis 
mimarT. garda amisa, aucileblad unda gamaxvildes yuradReba im ga-
remoebazec, rom saproceso kodeqsis upirobo moTxovna sasamarTlo 
gadawyvetilebis dasabuTebulobis Taobaze Tanabrad vrceldeba aR-
kveTis RonisZiebis gamoyenebis sakiTxTan dakavSirebiT sasamarTloe-
bis mier ganCinebis saxiT miRebul gadawyvetilebebze. amitom, aseT 
sasamarTlo gadawyvetilebebSi braldebulis dakavebis kanonierebis 
sakiTxze mosamarTlis mier mxolod erTi mokle fraziT gamoxmaureba 
ver ver Sefasdeba im xarisxSi, rac daakmayofilebda sasamarTlo ga-
dawyvetilebis dasabuTebulobis aRiarebul standarts. 

rogorc zemoT aRiniSna, sasamarTlos ganCinebis gareSe braldebulis 
dakavebis kanonierebis sakiTxTan dakavSirebiT arsebul sasamarTlo 
praqtikaSi, marTalia, SedarebiT iSviTad, magram mainc gvxvdeba iseTi 
SemTxvevebi, rodesac pirveli instanciis sasamarTloebisa da saapela-
cio sasamarTloebis sagamoZiebo kolegiebis mosamarTleebi mniSvne-
lovan yuradRebas uTmoben sasamarTlos ganCinebis gareSe bralde-
bulis dakavebis kanonierebis sakiTxs da arsebiTad msjeloben. Tumca 
aqve SevniSnavT, rom es xdeba mxolod maSin, rodesac mosamarTleebi 
Tvlian, rom dakavebisas aSkarad dairRva braldebulis uflebebi an/
da dakavebisas adgili hqonda kanonierebis sxvagvar uxeS darRvevas. 
amasTanave, aRniSnuli SemTxvevebi identuri ar aris da isini warmo-
gvidgebian ramdenadme gansxvavebuli saxiT, romlebic qvemoT iqneba 
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ganxiluli. amave dros TvalSi sacemia is garemoebac, rom msgavs SemTx-
vevebSi dacvis mxaris warmomadgenlebi TiTqmis ar ayeneben dakavebis 
kanonierebis sakiTxs, garda Zalze iSviaTi gamonaklisi SemTxvevebisa. 

 aq moxseniebulTagan, pirvel rigSi, SevexebiT iseT SemTxvevebs, rodes-
ac pirveli instanciis sasamarTlos mosamarTlem aRkveTis RonisZiebis 
gamoyenebis Taobaze prokuroris mier Setanili Suamdgomlobis ganxil-
visas Tavisi iniciativiT imsjela, sasamarTlos ganCinebis gareSe bral-
debulis dakavebis kanonierebaze, ris Semdegac igi gaaTavisufla daka-
vebidan im motiviT, rom, saqmis garemoebebidan gamomdinare, ar arsebob-
da braldebulis dakavebis aucilebloba. amave dros, mosamarTlem uari 
Tqva aRkveTis RonisZiebad patimrobis gamoyenebaze da braldebuls 
aseT RonisZiebad Seufarda girao. prokurorma gaasaCivra mosamarTlis 
aseTi gadawyvetileba da saCivriT moiTxova patimrobis gamoyeneba, rac 
saapelacio sasamarTlos sagamoZiebo kolegiis mosamarTlem daakmayo-
fila, Tumca Tavis ganCinebaSi saerTod ar imsjela pirveli instanciis 
mosamarTlis mier braldebulis dakavebidan gaTavisuflebis Sesaxeb da 
misi dakavebis kanonierebis sakiTxze, rac am sasamarTlo gadawyvetile-
bis mniSvnelovan xarvezad unda iqnes miCneuli. 

amgvari sasamarTlo gadawyvetilebebis garda arsebobs saapelacio sasa-
marTlos sagamoZiebo kolegiis mosamarTleTa iseTi gadawyvetilebebic, 
romlebSic isini sakmaod vrclad ganixilaven braldebulis dakavebis 
kanonierebis sakiTxs. amasTan, imave ganCinebaSi isini msjeloben pirveli 
instanciis sasamarTlos mosamarTlis mier braldebulis dakavebidan 
gaTavisuflebis safuZvlianobas da mxars uWeren aseT gadawyvetile-
bas saTanado dasabuTebiT. aseTi praqtika pozitiuria, radgan am saxiT 
Camoyalibebuli ganCineba mis wamkiTxvels jerovan warmodgenas uqm-
nis imis Taobaze, rogor mimdinareobda ganCinebis gareSe braldebulis 
dakavebis kanonierebis sakiTxis ganxilva pirveli instanciis sasamarT-
loSi da saapelacio sasamarTlos sagamoZiebo kolegiis mosamarTlis 
mier. magram yovelTvis ase ar aris, radgan gvxvdeba iseTi SemTxvevebic, 
rodesac saapelacio sasamarTlos sagamoZiebo kolegiis mosamarTle 
Tavisi ganCinebiT faqtobrivad ar pasuxobs mxaris saCivars, romelic 
exeba braldebulis dakavebis sakiTxze pirveli instanciis mosamarTlis 
mier miRebuli gadawyvetilebis kanonierebas. magaliTisTvis pirveli 
instanciis sasamarTlos mosamarTlem braldebuli gaaTavisufla daka-
vebidan, amave dros mis mimarT aRkveTis arc erTi RonisZieba ar gamoi-
yena. mosamarTlem ar gaiziara braldebis mxaris motivebi, romlebic sa-
fuZvlad daedo sasamarTlos ganCinebis gareSe braldebulis dakavebas, 
xolo Semdgom ki prokuroris Suamdgomlobas, romliTac is sasamarT-
los sTxovda aRkveTis RonisZiebad patimrobis gamoyenebas. saamisod 
prokurori ayenebda or ZiriTad arguments: braldebuli gavlenas mo-
axdens mowmeebze da is SeiZleba miimalos sasjelis SiSiT. sagamoZiebo 
kolegiis mosamarTlem Tavis ganCinebaSi, marTalia, vrclad da amomwu-
ravad imsjela imis Taobaze, Tu ratom ar unda yofiliyo gamoyenebu-
li aRkveTis RonisZiebad patimroba, magram, rac Sexeba braldebulis 
dakavebis nawils, aq igi Semoifargla mxolod mokle miTiTebiT yovel-
gvari dasabuTebis gareSe, rom am sakiTxSi eTanxmeba pirveli instanciis 
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sasamarTlos, riTac upasuxod datova prokuroris saCivari am mimarTe-
biT. sagamoZiebo kolegiis mosamarTle dakavebis sakiTxis nawilSi dak-
mayofilda miTiTebiT - exilaT sasamrTlos ganCineba, rac sakmarisad 
ver iqneba miCneuli momCivanisTvis (am SemTxvevaSi braldebis mxaris) 
da savsebiT samarTlianad, radgan mosamarTle movalea, dasabuTebuli 
pasuxi gasces saCivarSi dasmul yvela ZiriTad sakiTxs. iyo iseTi Sem-
Txvevac, rodesac mosamarTle Tavis ganCinebaSi, marTalia, Seexo bral-
debulis dakavebis kanonierebis sakiTxs, magram mxolod mis formalur 
mxares, kerZod, aRiniSna: braldebulis dakavebis Semdeg Sedgenil iqna 
dakavebis oqmi, romlis asli Cabarda dakavebuls; mas dakavebis oqmiTve 
ganemarta misi saproceso uflebebi; dakaveba ganaxorciela uflebamo-
silma pirma; dakavebuli kanoniT dadgenil vadaSi cnobil iqna bralde-
bulad; aseve, igi konstituciiTa da sarporoceso kanonmdeblobiT dad-
genil vadaSi waredgina uflebamosil sasamarTlos. TiTqos yvelaferi 
wesrigSia, magram problema isaa, rom mosamarTle ar msjelobs saqar-
Tvelos sssk-is 171-e muxlis me-2 da me-3 nawilebiT gaTvalaswinebuli 
romeli konkretuli safuZveli da aucilebeli winapiroba arseboda 
misi dakavebisaTvis, ris gareSec aRniSnuli sasamarTlo dokumenti ar 
SeiZleba miCneuli iqnes dasabuTebulad, gansakuTrebiT iseT SemTxve-
vaSi, rodesac mxare pirdapir ayenebs sakiTxs dakavebis kanonierebis 
Semowmebaze. 

calke unda aRiniSnos SemTxveva, romelic exeba arasrulwlovan bral-
debuls (dakavebis dRes Seusrulda 16 weli, 10 Tve da 22 dRe). igi 
dakavebuli iqna sasamarTlos ganCinebis gareSe, ris Semdegac igi ware-
dgina sasamarTlos braldebulis rangSi, romelsac bralad edeboda 
janmrTelobis ganzrax mZime dazianeba. prokurori SuamdgomlobiT, 
aRkveTis RonisZebis saxiT, iTxovda patimrobas. rogrc saapelacio 
sasamarTlos sagamoZiebo kolegiis mosamarTlis mier gamotanili gan-
Cinebis Sinaarsidan irkveva, pirveli instanciis sasamarTlom aras-
rulwlovani braldebuli gaaTavisufla dakavebidan, amasTan, mis mi-
marT saerTod ar gamoiyena aRkveTis RonisZeba. sasamarTlom Tavis ga-
dawyvetilebaSi aRniSna, rom ar arsebobda braldebulis sasamarTlos 
ganCinebis gareSe dakavebis aucilebloba, riTac dairRva dakavebis 
wesi, magram sasamarTlos ar miuTiTebia - konkretulad romeli wesi 
dairRva. rogorc Cans, mosamarTle gamomdinareobda Semdegi garemoe-
bebidan: arasrulwlovanma braldebulma qmedeba Caidina 2014 wlis 17 
agvistos, xolo is daakaves 10 dRis Semdeg - 27 agvistos. am drois gan-
mavlobaSi mas ar ucdia mimalva, amasTan, is gamoZaxebisTanave gamocxa-
dda sagamoZiebo organoSi da misca Cveneba. miuxedavad amisa, prokuro-
ri saapelacio sasamarTlos sagamoZiebo kolegiaSi Setanili saCivriT 
mainc iTxovda braldebulis mimarT aRkveTis RonisZiebad patimrobis 
gamoyenebas. saCivris adresatma mosamarTlem Tavis ganCinebaSi vrclad 
da dasabuTebulad imsjela aRkveTis RonisZiebis gamoyenebis sakiTxis 
Taobaze, ra drosac mis mier moxmobili iyo rogorc erovnuli ka-
nonmdeblobis specialuri, ise saerTaSoriso samarTlebrivi normebi, 
romlebic arasrulwlovan braldebulTan uflebebisa da interesebis 
dacvis sferoSi moqmedeben. am dasabuTebis safuZvelze, saapelacio 
sasamarTlos sagamoZiebo kolegiis mosamarTlem miiCnia, rom arsebob-



pi
ri

s 
da

ka
ve

bi
s 

st
an

da
rt

eb
is

a 
da

 p
ra

qt
ik

is
 k

vl
ev

a 
sa

qa
rT

ve
lo

s 
si

sx
li

s 
sa

ma
rT

li
s 

sa
pr

o
ce

so
 k

o
de

qs
is

 m
ix

ed
vi

T

49

da aRkveTis RonisZiebis gamoyenebisaTvis saWiro minimaluri stan-
darti, kerZod, braldebulis mSoblis meTvalyureobaSi gadasacemad, 
magram ara dapatimrebisaTvis. magram ar SeiZleba yuradRebis gareSe 
darCes is garemoebebi, rom aRniSnuli gadawyvetilebis miRebisas mosa-
marTlem Tavis ganCinebaSi saerTod ar imsjela im sakiTxze, kanonieri 
iyo Tu ara arasrulwlovani braldebulis dakaveba im pirobebSi, rac 
realurad arseboda, aseve, TviT braldebulis pirovnebidan gamomdi-
nare. mosamarTlisgan am sakiTxze jerovan reagirebas iTxovda Cven 
mier zemoT moxmobil saproceso normebSi gansazRvruli debulebebi, 
rac ar iqna Sesrulebuli. 

bolos unda SevexoT im SemTxvevebs, rodesac saapelacio sasamarTloe-
bis sagamoZiebo kolegiebis mosamarTleebi aRkveTis RonisZiebis gamo-
yenebis sakiTxze Setanili saCivrebis ganxilvisas sagangebod, vrclad 
da dasabuTebulad msjeloben sasamarTlos ganCinebis gareSe bralde-
bulis dakavebis kanonierebis sakiTxze. TvalSi gvxvdeba is garemoeba, 
rom aseT farTo da dasabuTebul msjelobebs mosamarTleebi mxolod 
maSin mimarTaven, rodesac isini xedaven aSkara darRvevebs, rasac adgi-
li hqonda braldebulis dakavebisas. sxva SemTxvevebSi ki igive mosa-
marTleebi an saerTod ar ixseneben TavianT ganCinebaSi braldebulis 
dakavebis kanonierebis sakiTxs anda mas ixseneben Zalze mokled - erT-
fraziani daskvnis saxiT, raime dasabuTebis gareSe, rac saproceso ka-
nonmdeblobaTa moTxovnis ugulebelyofad unda iqnes miCneuli.

aRniSnuli SemTxvevebidan SeiZleba ganvixiloT zogierTi maTgani im 
TvalsazrisiT, Tu ra mxriv miiCneven mosamarTleebi, rom bralde-
bulis dakavebisas dairRva kanoni, magaliTad, erT SemTxvevaSi mosa-
marTle uTiTebs wminda formalur darRvevebze, rac daSvebuli iyo 
dakavebis oqmis Sedgenisas, dakavebulisaTvis uflebebis ganmartebisas 
da a.S. sxva mosamarTle saqmis arsebiT mxares aqcevs yuradRebas, ker-
Zod, uTiTebs imaze, rom piris dasakaveblad ar arseboda saqarTvelos 
sssk-is 171-e muxlis me-2 da me-3 nawilebiT gansazRvruli dakavebis 
safuZveli da piroba. amave dros, erT SemTxvevaSi sagamoZiebo ko-
legiis mosamarTlem gaauqma giraos uzrunvelsayofad gamoyenebuli 
patimroba, sxva SemTxvevaSi ki braldebuli gaTavisuflda aRkveTis 
RonisZiebis saxiT Sefardebuli patimrobidan. SeiZleba aRiniSnos, 
rom miuxedavad amgvari gansxvavebisa, xsenebuli sasamarTlo gadawy-
vetilebebi mTlianad akmayofileben sasamarTlos ganCinebis gareSe 
braldebulis dakavebis kanonierebis Sesamowmeblad mocemuli saki-
Txis sasamarTlo ganxilvis im kriteriumebs, romlebic gansazRvrulia 
saqarTvelos konstituciisa da moqmedi sisxlis samarTlis saproceso 
kanonmdeblobis Sesabamisi normebiT.

aseTia mTlianobaSi is suraTi, romelic winamdebare kvlevis Sedegad 
gamoikveTa sasamarTlos ganCinebebiTa da aseTi ganCinebebis gareSe 
braldebulis dakavebis kanonierebis Sesamowmeblad saqarTveloSi 
damkvidrebuli sasamarTlo praqtikis moqmed kanonmdeblobasTan Se-
sabamisobis TvalsazrisiT. 
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Tavi V. 
saqarTveloSi piris dakavebisas 
arsebuli standartebisa da praqtikis 
kvleva - Tvisebrivi monacemebis 
analizi

warmodgenili Tvisebrivi kvlevis mizania saqarTveloSi piris dakave-
bisas arsebuli standartebisa da praqtikis Sefaseba, sakanonmdeblo 
da/an mis aRsrulebsTan dakavSirebuli xarvezebis gamovlena da daka-
vebisas arsebuli standartebisa da praqtikis gaumjobesebis mizniT 
rekomendaciebis SemuSaveba. 

dakaveba mosamarTlis ganCinebiT

mosamarTleTa ganCinebiT piris dakavebasTan mimarTebaSi ZiriTadad 
ori problema ikveTeba. kanonSi aRniSnuli dakavebis sami safuZvlis 
subieqturi interpretacia procesSi monawile subieqtebis mier da 
prokurorebis SuamdgomlobaSi am sami safuZvlis formaluri miTi-
Teba dasabuTebuli varaudis gareSe. intervius farglebSi erT-erTi 
prokurori dakavebis sxvadasxva safuZvlis Semdeg interpretacias gv-
Tavazobs: piris mier mowmis saxiT dabarebis SemTxvevaSi argamocxade-
ba SesaZlebelia CaiTvalos mimalvis safrTxed; mowme(eb)ze zegavlenis 
moxdena/maTze ganxorcielebuli zewolis sxvadasxva formis ganxor-
cieleba SeiZleba CaiTvalos saqmisaTvis mniSvnelovani informaciis 
ganadgurebad; axali danaSaulis Cadenis safrTxe yvelaze xSirad nar-
kotikebis moxmarebasTan dakavSirebul danaSaulebebTan figurirebs 
dasabuTebaSi, rodesac pirs pirobiTi sasjelis vada ar gasvlia da 
fiqsirdeba mis mier xelmeored danaSaulis Cadena. prokurorebi miu-
TiTeben, rom yvelaze rTuli dasasabuTebeli aris mimalvis safrTxe, 
romelic unda mtkicdebodes Sesyiduli bileTebiT, qveynis sazRvris 
gadakveTis mcdelobiT da a.S.

miuxedavad imisa, rom prokurorebi interviuebSi dakavebis safuZvle-
bis interpretacias kanonTan SesabamisobaSi axorcieleben, advokatebi 
mudmivad uTiTeben, rom dakavebis aucileblobis dasabuTeba Zalian 
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iSviaTad fiqsirdeba prokurorTa SuamdgomlobebSi da xSirad mxo-
lod safrTxis formaluri miTiTebiT Semoifargleba. advokatebis 
nawili ki miiCnevs, rom TiTqmis warmoudgenelia am sami safuZvlis da-
sabuTeba manam, sanam piri maT ar ganaxorcielebs: Tu piri ar miimala, 
ar gadalaxa sazRvari, mimalvis safrTxis dasabuTeba SeuZlebelia, an, 
Tu xelmeored ar Caidina danaSauli. amitomac advokatebi, romlebic 
dakavebis safuZvlebis dasabuTebis SeuZleblobaze saubroben, ra Tqma 
unda, prokurorebis SuamdgomlobebSi asaxul informacias arasandos 
uwodeben. 

mosamarTleebi da advokatebi miuTiTeben, rom prokurorTa Suamd-
gomlobaSi xSirad ara erTi safuZveli, aramed ramdenime safuZve-
li fiqsirdeba. sxvadasxva safuZvlebis kombinirebulad miTiTebiT 
prokurorebi cdiloben dasabuTebuli varaudis sisuste gadafaron 
da Tavis Suamdgomloba ase gaaZlieron. mosamarTleebs aseve mohyavT 
magaliTebi, sadac prokurorTa Suamdgomlobebi yovelgvar safuZvels 
moklebulia. magaliTad, prokurori piris dakavebas iTxovs mimalvis 
safrTxis gamo, maSin rodesac es piri ramdenimejer gamocxadda daki-
Txvaze an Tavad mivida sagamoZiebo samsaxurebSi da aRiara brali; an, 
magaliTad, iTxoven piris dakavebis ganCinebas ganmeorebiTi danaSau-
lis Cadenis safrTxis safuZvelze, maSin rodesac saxezea gaufrTxile-
blobiT avtoavariis Cadenis SemTxveva. 

advokatebi miuTiTeben, rom prokurorebi Tavis varauds iseT aspe-
qtze amyareben, romelic sisxlis samarTlis saproceso kodeqsis pro-
cedurul normas ki ar warmoadgens, aramed saqmis arsobriv mxares 
ukavSirdeba, rac xSirad kmayofildeba mosamarTleebis mxridan. es 
aris, erTi mxriv, piris warsuli cxovreba (nasamarTloba, mis winaaR-
mdeg arsebuli administraciuli sasjelebi) da, meore mxriv, danaSua-
lis simZime, romliTac, rogorc wesi, mimalvis safrTxis „dasabuTebas“ 
cdiloben. sisxlis samarTlis procesis mixedviT, piris nasamarTlo-
bas gavlena ar unda hqondes mis dakavebaze, xolo danaSaulis simZimis 
gaTvaliswineba aseve mcdaria, radgan udanaSaulobis prezumciidan ga-
momdinare, pirs SeiZleba saerTod ar daumtkicdes brali. advokate-
bi aRniSnaven, rom, rodesac braldebis mxare iTxovs piris dakavebas 
mZime an gansakuTrebiT mZime danaSaulze, mosamarTle uapelaciod ak-
mayofilebs Suamdgomlobas, miuxedavad imisa, aris Tu ara dakavebis 
Suamdgomloba dasabuTebuli. zemoT aRniSnuli darRvevebis gamo ad-
vokatebis nawili miuTiTebs, rom piris dakavebis ganCinebis safuZ-
vlebi praqtikis TvalsazrisiT evropuli sasamarTlos standartebs 
faqtobrivad arasdros Seesabameba. Tumca aris advokatebis meore 
nawili, romelic aRniSnavs, rom sasamarTlo yuradRebiT swavlobs 
ganCinebis safuZvlebs, maTi arasafuZvlianobis SemTxvevaSi ar akmayo-
filebs prokurorebis Suamdgomlobas da mxolod dasabuTebuli va-
raudis safuZvelze moqmedebs. 

mimalvis safrTxis dasabuTebasTan dakavSirebiT specifikuri gare-
moeba fiqsirdeba samegrelos, aWarisa da Sida qarTlis regionebSi. 
am regionebSi moqmedi mosamarTleebi da advokatebi aRniSnaven, rom 
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xSrad prokurorebi mimalvis safrTxes sxva qveynis sazRvris an oku-
pirebuli teritoriis siaxloviT asabuTeben, gansakuTrebiT, Tu am 
pirisgan sazRvris sistematuri an xSiri gadakveTa fiqsirdeba, Tu 
pirs ojaxi an ojaxis wevrebi saqarTvelos sazRvris miRma hyavs an 
sazRvargareT yofnis gamo, mowmis statusiT dabarebis SemTxvevaSi ar 
gamocxadda sasamarTloSi. Tumca erT-erTi mosamarTle aRniSniSnavs, 
rom am safuZvliT mas ganCineba ar gaucia, radgan am logikiT saqar-
Tvelos nebismier moqalaqes SeuZlia, Cavides zugdidSi an baTumSi 
da miimalos. magaliTad, samegreloSi moqmedi mosamarTle dakavebis 
ganCinebis dakmayofilebisas yuradRebas aqcevs im faqts, piri aris 
Tu ara afxazeTis teritoriaze registrirebuli, hyavs Tu ara ojaxi 
afxazeTis teritoriaze. Tu es dasturdeba, maSin is ufro safuZvlia-
nad miiCnevs mimalvis safrTxes. 

ganCinebiT dakavebis sakiTxTan dakavSirebiT erT-erTi advokati aR-
niSnavs, rom sasamarTlo praqtika midis iqiTken, rom isini eyrdnobian 
TviTon dakavebis oqmSi aRniSnul informacias da ar fiqroben mtkice-
bulebaTa Sefasebas, Tundac braldebis pirveli wardgenis dros, rac 
arasworia. advokatis TqmiT, saWiroa mtkicebulebaTa standarti Se-
mowmdes dasabuTebuli varaudis doneze da Semdeg gadamowmdes es mt-
kicebulebebi mopovebuli da damagrebulia Tu ara kanoniT dadgenili 
wesiT. advokatis miTiTebiT, am procedurebs sasamarTlo ar icavs. 
zogjer mosamarTleebi amboben, rom es sakiTxebi arsebiTi ganxilvis 
dros unda iqnes gamokvleuli, Tumca arsebiTi ganxilva amasTan kav-
SirSi ar aris, radgan iq fasdeba formaluri da faqtobrivi safuZ-
vlebi, iseve rogorc winasasamarTlo sxdomaze. Tumca Tu ar Sefas-
da mtkicebulebebi, SeuZlebelia imis Sefaseba, unda Sewydes Tu ara 
sisxlis samarTlis saqme. amitom es advokati problemas ufro masSta-
burad uyurebs da Tvlis, rom sasamarTlo mtkicebulebebs saTanadod 
ar afasebs. 

advokatebTan Cawerili interviuebi mowmobs, miuxedavad imisa, rom 
prokurorTa SuamdgomlobaSi aRniSnuli safuZvlebi naklebdasabuTe-
bulia, im SemTxvevaSi, Tu sasamarTlo Suamdgomlobas akmayofilebs, 
advokatebi ganxilvisas am sakiTxebze naklebad apelireben da nakle-
bad ayeneben Suamdgomlobas. amis mizezi latenturad gamoikveTa ram-
denime interviuSi, sadac advokatebi mosamarTleTa braldebis mxaris 
sasargeblod mikerZoebulobaze saubroben da nihilisturad uyureben 
sakiTxis gasaCivrebis SemTxvevaSi mis obieqtur gadawyvetas.

miuxedavad imisa, rom sasamarTlos ganCinebis gareSe piris dakaveba 
gamonaklis, gansakuTrebul SemTxvevas unda warmoadgendes, saqarTe-
los sisxlis samarTlis procesSi monawile samive rgolis (mosamarT-
le, prokurori da advokatebi) warmomadgenlebi ZiriTadad adasture-
ben, rom sasamarTlos ganCinebiT pirebis dakavebis raodenoba bevrad 
Camouvardeba ganCinebis gareSe dakavebebis ricxvs. erTaderTi gamo-
naklisi fiqsirdeba Sida qarTlSi, sadac advokatebi miuTiTeben, rom 
ganCinebiT dakaveba ufro metia, vidre ganCinebis gareSe. gadaudebeli 
aucileblobiT ganCinebis gareSe dakavebebis simravles ramdenime mi-
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zezi aqvs, romelTac detalurad Semdeg TavSi ganvixilavT. Tumca aqve 
davZenT, rom mosamarTleebi prokurorebs ganCnebis miRebis Suamd-
gomlobas ZiriTadad ukmayofileben (prokurorebi da mosamarTleebi 
miuTiTeben, rom dakavebis ganCinebis Suamdgomlobaze uari 20%dan 
40%-mde meryeobs), magram realurad Tavad prokurorebis mxridan 
dakavebaze Suamdgomloba aris mcire, radgan samarTaldamcavi or-
ganoebis warmomadgenlebi ZiriTadad ganCinebis gareSe gadaudebeli 
aucileblobis safuZvliT akaveben pirebs. ufro metic, advokatebis 
nawili miiCnevs, rom prokurorebi sasamarTlos dakavebis ganCinebis-
Tvis ufro xSirad maSin mimarTaven, rodesac dakavebis aucileblo-
bis dasabuTebuli varaudi arsebobs, xolo maSin, rodesac es varaudi 
saxeze ar aris, prokurorebi mimarTaven gadaudebeli aucileblobiT 
piris dakavebis praqtikas. amas advokatebi Semdegnairad xsnian: uka-
naskneli periodis (respondentebi ZiriTadad ukanasknel 2 weliwa-
dze miuTiTeben) ganmavlobaSi samarTlebirivi praqtika aRkveTis Ro-
nisZiebasTan dakavSirebiT gaumjobesda da sasamarTlo dasabuTebul 
varauds guldasmiT amowmebs. radgan dausabuTebeli varaudis dros 
prokuroris Suamdgomlobas sasamarTlo ar daakmayofilebs, mas ki ga-
dawyvetilebis gasaCivrebis SesaZlebloba ar aqvs, isini gadaudebeli 
aucileblobiT piris dakavebis praqtikas mimarTaven da imedovneben, 
dakavebis Semdgom sxvadasxva sagamoZebo moqmedebebis ganxorcielebi-
sas moipovon mtkicebulebebi dasabuTebuli varaudis gasamyareblad. 
amas adasturebs is faqtic, rom miuxedavad imisa, braldebis mxares 
araerT procesze ganucxadebia, rom maT hqondaT operatiuli infor-
macia danaSaulis CadenasTan dakavSirebiT, isini mainc ar mimarTaven 
dakavebamde sasamarTlos ganCinebisaTvis. 

mokled rom SevajamoT, ganCinebiT dakavebis sakiTxTan dakavSirebiT 
ori ZiriTadi problema ikveTeba: 

a) prokurorTa SuamdgomlobebSi dasabuTebuli varaudis sisuste da 
maTi formaluri saxiT miTiTeba; 

b) dakavebis safuZvlad, sisxlis samarTlis saproceso kodeqsis 171-
e muxlis nacvlad, prokurorebis mxridan saqmis arsobriv mxareze 
aqcentis gakeTeba (piris warsuli da danaSaulis simZime), rasac xSi-
rad mosamarTleebic iziareben. 

Tuki sisxlis samarTlis procesSi CarTuli samive mxaris poziciebs Se-
vajamebT, SegviZlia vTqvaT, rom samive rgoli ganCinebiT dakavebasTan 
dakavSirebul standartebs icnobs, esmis misi mniSvneloba: sasamarTlo 
ukanaskneli ori wlis ganmavlobaSi ufro metad aqcevs yuradRebas 
standartebis praqtikaSi ganxorcielebas, Tumca, rodesac braldebis 
mxares ar SeuZlia standartis Sesabamisi praqtikis ganxorcieleba da 
dakavebis procesi „droSi eWimeba“ ganCinebaze Suamdgomlobas Tavs 
aridebs da gadaudebeli aucileblobis safuZvliT akavebs pirs. fiq-
sirdeba iseTi SemTxvevebic, rodesac mosamarTle dausabuTebeli va-
raudis gamo dakavebis Suamdgomlobas ar gascems, Semdeg ki prokurors 
Suamdgomloba sxva mosamarTlesTan Seaqvs an midis da gadaudebeli 
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aucileblobis garemoebiT ganCinebis gareSe akavebs pirs. aris SemTx-
vevebi, rodesac mosamarTleebi am pirebs aTavisufleben, Tumca, ro-
gorc Cans, aseT SemTxvevaSi dakavebis dakanoneba mainc xdeba. bundova-
neba ikveTeba ganCinebiT piris dakavebis sakiTxis ganxilvis drosTan 
dakavSirebiT. ZiriTadad es sakiTxi braldebis wayenebis vadaSi unda 
ganixilos sasamarTlom, Tumca rogorc advokatebi miuTiTeben, praq-
tikaSi es araerTmniSvnelovnad gvxvdeba da SeiZleba winasasamarTlo 
an sasamarTlo procesze moxdes misi ganxilva an saerTod sakiTxis 
ganxilvas Tavi aaridos mosamarTlem.

dakaveba mosamarTlis ganCinebis gareSe

ganCinebis gareSe dakavebis sakiTxze 171 muxlis interpretacia da 
Camoyalibebuli praqtikis Sefaseba gansxvavebulia imis mixedviT, 
pozicias gamoxataven advokatebi, prokurorebi Tu mosamarTleebi. am 
mxriv neitralur pozicias avlenen mosamarTleebi, xolo advokatebi 
da prokurorebi or sawinaaRmdego poziciaze dganan. 

gadaudebeli aucileblobis safuZvelze ganCinebis gareSe pirebis 
dakavebis did raodenobas prokurorebi xsnian imiT, rom, ZiriTadad, 
dakaveba xdeba sisxlis samarTlis saproceso kodeqsis 171-e muxlis 
meore punqtSi CamoTvlili garemoebebis safuZvelze. mosamarTleTa 
nawili amas iziarebs da ambobs, rom ZiriTadad pirebis dakaveba xde-
ba danaSaulze waswrebis dros an rodesac masTan an mis tansacmelze 
aRmoCnda Cadenili danaSaulis aSkara kvali. Tumca advokatebs miaC-
niaT, rom gadaudebeli aucileblobis SemTxvevaSic xSirad braldebis 
mxares safuZvlad mimalvis safrTxe aqvs miTiTebuli, romlis dasabu-
Teba, rogorc zemoT iyo aRniSnuli, susti an faqtobrivia. advoka-
tebi sxva sakiTxze akeTeben aqcents da amboben, rom prokurorebi 
xSirad pirs akaveben mtkicebulebebis gareSe swored mtkicebulebaTa 
Sesakrebad, rac faqtobrivad adamianis uflebaTa evropuli konvenci-
isa da sissxlis samarTlis saproces kodeqsis darRvevaa.

gadaudebeli aucileblobiT ganCinebis gareSe dakavebis sakiTxTan 
dakavSirebiT mniSvnelovania drois sakiTxi. prokurorebis nawili 
xazs usvams im faqts, rom sagamoZiebo moqmedebebi kviraSi Svidi dRe, 
24 saaTis ganmavlobaSi mimdinareobs da xSirad piris mimalvis Tavi-
dan acilebis mizniT, isini arasamuSao saaTebSi akaveben pirebs, maSin 
rodesac sasamarTlo ar muSaobs. drois faqtors gansxvavebulad ga-
nixilaven advokatebi, romlebic amboben, rom ganCinebis gareSe daka-
vebebi yvelaze meti swored arasamuSao saaTebSia, radgan procesze 
braldebis mxarem iolad „daasabuTos“ ganCinebis gareSe dakavebis au-
cilebloba. advokatebi aseve miuTiTeben, rom mosamarTleebs Zalian 
bevri saqme aqvT da drois simciris gamo isini verc ganCinebis da verc 
bralis wayenebis dros jerovan yuradRebas ver aqceven proceduruli 
normebis dacvas. 
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advokatebi ganCinebis gareSe dakavebebs mankier praqtikas uwodeben, 
romelic prokurorTa qmedebebiT, mosamarTleTa arakritikulobiT 
da mikerZoebulobiT mkvidrdeba. advokatebis azriT, prokurorebi 
dasabuTebuli varaudis gareSe uTiTeben erT an ramdenime safuZvels, 
aqcents danaSaulis simZimeze, piris nasamarTlobaze akeTeben. advoka-
tebis TqmiT, mosamarTleebi ufro frTxilebi dakavebis ganCinebis 
gacemisas arian, xolo, rodesac ukve piri gadaudebeli aucileblobi-
Taa dakavebuli, mis gaTavisuflebas braldebis mxaris „arganawyenebis“ 
gamo eridebian. 

interviuebidan Cans, rom zogjer sisxlis samarTlis saproceso norme-
bis dacva/daucveloba erTmaneTTan kavSirSi da erTmaneTis sapirwo-
ned gamoiyeneba. magaliTad, ramdenime mosamarTlis interviuebidan 
Cans, rom Tu is gadaudebeli aucileblobiT piris dakavebis safuZ-
vels ver xedavs, pirs ki ar aTavisuflebs saproceso normis darRvevis 
gamo, aramed arsebiT nawilSi cdilobs saproceso garigebas. aRsaniS-
navia, rom Tavad advokatebic ganixilaven dakavebis sakiTxs saproce-
so garigebasTan kavSirSi. miuxedavad imisa, rom dakavebis safuZvlis 
dausabuTeblobis an Tavad dakavebis procedurebis darRvevis gamo 
dacvis mxarem piris gaTavisufleba unda moiTxovos, is cdilobs am sa-
kiTxebze gaCumdes, raTa sasamarTlos an braldebis mxaris „ganawyene-
ba“ ar gamoiwvios, raTa ufro martivad miaRwios saproceso garigebas.

ganCinebis gareSe dakavebis sakiTxis ganxilva sasamarTloze proce-
duruli TvalsazrisiTac gakritikebulia advokatebis mxridan. sasxlis 
samarTlis saproceso kodeqsiT pirveli wardgenis sxdomis procedu-
rebi mkafiod gawerili ar aris. aris SemTxvevebi, rodesac mosamarT-
leebi pirvel etapze ixilaven iZulebiTi saproceso RonisZiebebis 
kanonierebas, miuxedavad imisa, daayenebs Tu ara amis Sesaxeb advokati 
Suamdgomlobas, rogorc arbitri swavlobs sakiTxs da Semdeg gada-
dis arsebiT nawilze, rac advokatTa nawils swor strategiad miaCnia. 
Tumca aris SemTxvevebi, rodesac mosamarTleebi mxolod im SemTxve-
vaSi ganixilaven aRkveTis RonisZiebis sakiTxs, Tu amaze aqcents ad-
vokati gaakeTebs da am SemTxvevaSic SeiZleba am sakiTxis ganxilva 
winasasamarTlo procesze gadaitanos, Semdgom sasamarTlo procesze 
da bolos SeiZleba sulac ar ganixilos. Sesabamisad, advokatebi xar-
vezebze saubroben, radgan dakavebis procedurebis dacvis kanoniereba 
saqmis arsobriv mxaresTan erTad ar unda iyos ganxiluli. 

advokatebis nawili piris dakavebis sakiTxebTan dakavSirebiT mosa-
marTleTa mier damkvidrebul praqtikas dadebiTad afasebs. isini, ro-
gorc wesi, drois WrilSi ganixilaven aRkveTis RonisZiebis gamoyene-
bis sakiTxs da aseT tendencias xedaven: 2012 wlamde iyo gamzadebuli 
„saxelmZRvaneloebi,“ romelTa mixedviT, Tu piri danaSauls aRiareb-
da misi dakaveba ar iyos aucilebeli, xolo danaSaulis araRiarebis 
SemTxvevaSi piri unda daekavebinaT. anu is faqti, rom samarTalwar-
moebaSi TiToeuli saqme ganxiluliyo individualurad, ise, rom aRia-
reba da dakaveba erTmaneTTan kavSirSi ar ganexilaT, im pirobebSi 
darRveuli iyo. msgavsi praqtikis damkvidrebam gamoiwvia is, rom zogi 
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udanaSaulo adamiani iRebda Tavis Tavze danaSauls, raTa ar moxvedri-
liyo cixeSi da Tavisufal pirobebSi emtkicebina Tavis udanaSaulo-
ba. advokatebis nawili piris dakavebis standartebisa da praqtikis 
mniSvnelovan gaumjobesebaze saubrobs bolo ori wlis ganmavlobaSi. 
maT mohyavT magaliTebi, sadac mosamarTleebi iziareben advokatebis 
pozicias dakavebis kanonierebis darRvevis safuZvlianobasTan dakav-
SirebiT. gamokiTxuli advokatebis mcire nawili xedavs ukanaskneli 
erTi wlis ganmavlobaSi Zvel praqtikaze dabrunebis niSnebs, sadac 
aRiareba Tavisuflebis, xolo aRiarebaze uaris Tqma aRkveTis Ro-
nisZiebis Sefardebis winapirobaa. advokatebis meore nawili aRniS-
navs, rom mosamarTleebi gulisyuriT udgebian dakavebis kanoniere-
bis sakiTxs da sasamarTloze bevr SekiTxvas usvamen prokurorebs, 
romlebic xSirad cud mdgomareobaSi vardebian, radgan safuZveli 
ar aris samarTlebrivad damagrebuli da ZiriTadad aqcenti keTdeba 
sasjelis simZimeze, romlis gamoc, braldebuli SeiZleba miimalos. 
ganCinebis gareSe dakavebis usafuZvlobis gamo sasamarTlos mier pi-
ris gaTavisuflebis SemTxvevebs ixseneben advokatebi da aRniSnaven 
mosamarTleebic, Tumca aseTi SemTxvevebi raodenobrivad Zalian mci-
rea. prokurorebis aRniSvniT, mosamarTleebi ganCinebis da, zogadad, 
aRkveTis RonisZiebebis SefardebasTan dakavSirebiT kritikulebi da 
obieqturebi arian, radgan es adamianis Tavisuflebis SezRudvas exeba. 
Tumca es maRali standarti prokuraturas aiZulebs, maRalprofesio-
nalurad imuSaos, rac, zogadad dakavebis gamarTuli praqtikis daner-
gvas uwyobs xels.

mosamarTleebis nawili gadaudebeli aucileblobiT piris dakavebis 
safuZvels kanonierad mxolod im SemTxvevaSi miiCneven, Tuki piri da-
naSaulis Cadenisas iqna ayvanili. mowmis saxiT dabarebuli pirebis, 
romelTa saqmis gamoZeba ramdenime dRis ganmavlobaSi an ufro xangr-
Zlivad mimdinareobs, ekonomikur danaSaulebebSi da avtosagzao SemTx-
vevebSi braldebulebisTvis aRkveTis RonisZiebis Sefardeba, gansaku-
TrebiT ki, gadaudebeli aucileblobiT, mosamarTleTa umravlesobas 
arakanonierad miaCnia. iSviaTad magram mosamarTleebi adastureben im 
faqts, rom yofila SemTxveva sasamarTlos ganCinebis Suamdgomloba 
ar daukmayofilebia dasabuTebuli varaudis ararsebobis gamo, Tumca 
braldebis mxares gadaudebeli aucileblobiT piri mainc daukavebia 
an sxva mosamarTlesTan Seutania Suamdgomloba da wina mosamarTlis 
uari ar gamouCenia. Tumca rogorc mosamarTleebi aRniSnaven am Sem-
TxvevaSi isini xSirad aTavisufleben amgvari wesiT dakavebul pirebs. 

advokatebi ganCinebis gareSe dakavebis SemTxvevebis simravles saka-
nonmdeblo xarvezs ukavSireben, romlis mixedviT, aRkveTis RonisZie-
basTan dakavSirebuli sasamarTlos gadawyvetileba (advokatis Suam-
dgomlobis daukmayofileblobis SemTxvevaSi) ar saCivrdeba. advoka-
tebis miTiTebiT, swored am xarvezis gamo sasamarTlom gavrcelebul 
praqtikad aqcia dakavebis safuZvlebis ignorireba. ganCinebis gasaCi-
vrebis SesaZleblobas mxars uWers prokuraturac da Tvlis, rom sasa-
marTlos gadawyvetilebis gasaCivrebis SeuZlebloba xSirad maT ai-
Zulebs, daamkvidros gadaudebeli aucileblobiT dakavebis praqtika.
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zogadad, rom SevajamoT, ganCinebis gareSe dakavebebis SemTxvevaSi 
Tu saxezea sisxlis samarTlis saproceso kodeqsis 171-e muxlis meo-
re punqtis a), b), g) da d) garemoebebis safuZveli, problemas ver 
xedaven verc advokatebi da verc mosamarTleebi. ZiriTadi kritika 
modis mimalvis safrTxeze, romelic, rogor wesi, trafaretulad da 
dausabuTeblad aris gamoyenebuli braldebis mxaris mier. ganCinebis 
gareSe piris dakavebis sakiTxSi problemas xedaven prokurorebi da 
advokatebi. es exeba dakavebis sakiTxis ganxilvis dros mosamarTle-
Ta mouclelobas da datvirTulobas, sasamarTlos gadawyvetilebebis 
gasaCivrebis SeuZleblobas. ikveTeba subieqturi faqtorebis gavle-
nac, ris gamoc, sasamarTlo procesze mosamarTleTa Tu prokurorebis 
pozitiuri ganwyobebis SenarCunebis mizniT, advokatebi ar asaCivre-
ben dakavebasTan dakavSirebul sakiTxebs. 

dakavebis wesi

dakavebis wess aregulirebs saqarTvelos sisxlis samarTlis saproceso 
kodeqsis 174-e muxli. dakavebis procesSi arsebul samarTladarRveve-
bze TiTqmis yvela advokati saubrobs, dakavebis procesSi problemebs 
xedaven mosamarTleebic. mxolod prokurorebi ver xedaven dakavebis 
procesSi samarTaldarRvevebs. dakavebis wesebis darRvevis mTavar mi-
zezad erT-erTi advokati asaxelebs imas, rom policia administaciul 
samarTaldarRvevasa da sisxlis samarTlis materialur danaSauls So-
ris zRvars ver avlebs. xSirad braldebis mxare sasamarTlo processac 
materialuri danaSaulis kuTxiT uyurebs da aviwydeba procesze Seji-
brebiTobis da procesualuri normebis dacvis primatuloba. 

dakavebis procesTan dakavSirebiT, pirvel rigSi, ganvixiloT miran-
das uflebebis ganmartebis sakiTxi. sisxlis samarTlis saproceso ko-
deqsis 174-e muxlis pirveli punqtis mixediT, „damkavebeli moxele 
valdebulia dakavebuls gasagebi formiT Seatyobinos es, ganumartos, 
ra danaSaulis CadenaSia is braldebuli, da acnobos, rom mas aqvs 
ufleba advokatze, dumilisa da kiTxvebze pasuxis gacemisagan Tavis 
Sekavebis ufleba, ufleba, ar daibralos danaSauli, da rom yvelafe-
ri, rasac igi ityvis, SesaZlebelia mis winaaRmdeg iqnes gamoyenebuli 
sasamarTloSi“.advokatebi miuTiTeben, rom am sami Zireuli uflebis 
ganmarteba dakavebisas xSirad ar xdeba. Tumca amis damtkiceba, rom 
dakavebul pirs uflebebi ar ganemarta, TiTqmis SeuZlebelia. advoka-
tebis mtkicebiT, realurad damkvidrebulia aseTi praqtika: pirs gan-
martebebis gareSe, brmad awerineben xels dakavebis oqmze, sadac miTi-
Tebulia, rom pirs Tavisi uflebebi ganemarta. am praqtikas aZlirebs 
isic, rom advokatebi dacvis procesSi gvian, daaxloebiT, dakavebidan 
24 saaTSi erTvebian, moqalaqeebs informacia dakavebis wesebsa da Ta-
vis uflebebTan dakavSirebiT ar aqvT. 

mosamarTleebis TqmiT, dakavebis momentSi mirandas uflebebis ganmar-
teba braldebulisTvis SeiZleba ar xdebodes, Tumca maT am faqtebis 
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Sesaxeb informacia ar aqvT imdenad, ramdenadac advokatebs sasamarT-
lo procesze es sakiTxebi ar wamouWriaT. garda amisa, mirandas ufle-
bebis ganumarteblobasTan dakavSirebiT msjelobas azri ar aqvs, Tu 
braldebuls dakavebis oqmze xeli aqvs mowerili. 

erT-erTi advokati ixsenebs SemTxvevas, rodesac gamoaaSkarava miran-
das uflebebis dakavebis procesSi ganumartebloba. damkavebelma pirma 
sasamarTlos winaSe Tavad ver daasaxela mirandas uflebebi. advoka-
tebis TqmiT, am sakiTxTan dakavSirebiT sasamarTloc mikerZoebulia, 
radgan damtkicebis SemTxvevaSic mirandas uflebebis ganumarteblobas 
araarsebiT darRvevad Tvlian. rac Seexeba prokurorebs, isini dakave-
bis procesSi braldebulebis uflebebis darRvevis faqtebs uaryofen 
da aRniSnaven, rom amaze advokatebi, ubralod, procesze apelireben. 
ufro metic, braldebis mxare aRniSnavs, rom xSirad dakavebis oqms 
braldebuli xels ar awers, ara imitom, rom ar ganemarta mirandas 
uflebebi, aramed imitom, rom am dokumentze xelis moweriT hgonia, 
aRiarebiT Cvenebas aZlevs. 

dakavebis procesTan dakavSirebiT gansxvavebuli problema gvxvdeba 
eTnikuri umciresobebiT dasaxlebul regionebSi, radgan pirebma xSi-
rad saxelmwifo ena ar ician da saWiroa dakavebis procesSi Tar-
jimnis CarTva. maRalkvalificiuri Tarjimani ki, romelmac ara mxo-
lod ena, aramed iuridiuli terminebis mniSvnelobebic icis, Znelad 
sapovnelia. enis arcodnis sakiTxi kidev ufro mwvaved dgas sazR-
vrispira regionebSi, sadac ucxo qveynis pirebi Semodian, romelTac 
araTu qarTuli, aramed saerTaSoriso enebic ki ar ician. erT-erTi 
mosamarTlis TqmiT, aWaris avtonomiur respublikaSi iyo SemTxveva, 
rodesac enis barieris gamo, ucxo qveynis moqalaqes ver ganumartes 
uflebebi da piri aRar daakaves. 

mirandas uflebebis ganmartebis kuTxiT xarvezis gamosworebis erT–
erT saSualebad advokatebs miaCniaT braldebulisTvis uflebebis 
ganmartebisas audio an video gadaReba. maTi TqmiT, Tu patrulebs 
aqvT teqnikuri aRWurviloba, romelsac Tavisi survilisamebr rTaven, 
maSin teqnikurad am proceduris mogvareba dakavebis dros uflebebis 
ganmartebis SemTxvevaSic aris SesaZlebeli, Tu amis neba iqneba. 

dakavebis RonisZiebis gatarebisas mniSvnelovania sisxlis samarT-
lis saproceso kodeqsis 177-muxlis pirveli punqtis ganxorciele-
ba, romlis mixedviTac, „prokurori an misi davalebiT gamomZiebeli 
valdebulia piris dakavebidan, dapatimrebidan an eqspertizisaTvis 
samedicino dawesebulebaSi moTavsebidan ara ugvianes 3 saaTisa Seat-
yobinos es misi ojaxis romelime wevrs, xolo Tu aseTi ar arsebobs 
– romelime naTesavs an axlobels, dapatimrebis an samedicino dawe-
sebulebaSi moTavsebis SemTxvevaSi ki agreTve Seatyobinos samuSao 
an swavlis adgilas“. saproceso kodeqsis am muxlis darRvevis SemTx-
vevebs iSviaTad miuTiTeben advokatebi, prokurorebi msgavs faqtebs 
uaryofen, xolo mosamarTleebi, iqidan gamomdinare, rom im mtkicebu-
lebebiT da SuamdgomlobebiT xelmZRvaneloben, romlebsac advokate-
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bi sasamarTlos procesze waradgenen, aRniSnaven, rom ojaxis wevre-
bisaTvis informaciis miuwodeblobis SemTxvevebs ver ixseneben. imis 
damtkiceba, realurad moxda Tu ara ojaxis informireba, SesaZlebeli 
iqneboda satelefono Canawerebis amoRebiT, Tumca advokatebis Tq-
miT, 48 saaTSi am mtkicebulebis amoRebas isini ver aswreben, gansaku-
TrebiT maSin,Tu isini ufro mniSnelovani mtkicebulebis mopovebaze 
muSaoben. im SemTxvevebSic ki, rodesac advokats xelT aqvs mtkicebu-
leba 3 saaTis ganmavlobaSi piris ojaxis gaufrTxileblobis Sesaxeb, 
maTi TqmiT, sasamarTlo pirs ar aTavisuflebs, radgan miaCnia, rom es 
ar aris arsebiTi darRveva.

samedicino Semowmeba: advokatebi aseve yuradRebas amaxvileben sisxlis 
samarTlis saproceso kodeqsis 174-e muxlis meoTxe punqtiT gaTva-
liswinebuli normis dacvaze, romlis mixedviTac, „dakavebis adgilas 
miyvanisTanave dakavebuli janmrTelobis zogadi mdgomareobis dasad-
genad misi moTxovnis SemTxvevaSi, unda Semowmdes eqimis mier da unda 
Sedges saTanado cnoba.“ am normis dacva mniSvnelovania dakavebul 
pirze fizikuri zemoqmedebis SemTxvevaSi mtkicebulebis Sesaqmnelad. 
Tumca am uflebis Sesaxeb, rogorc wesi, dakavebul pirs informacia 
ar aqvs an samarTaldamcavi organoebis warmomadgenlebi uzRudaven am 
uflebas. am praqtikis Tavidan acilebis mizniT, advokatebi saubroben 
samedicino Semowmebis uflebis ganmartebis da am uflebis ganxor-
cielebaze uaris Tqmis amsaxveli calke oqmis Sedgenaze. rac Seexeba 
prokurorebs, isini dakavebuli piris samedicino Semowmebis Tval-
sazrisiT problemebs ver xedaven. xolo mosamarTleebi ki aRniSnaven, 
rom advokatebi am sakiTxebze sasamarTloSi ar Suamdgomloben da 
aqedan gamomdinare, maT msgavsi faqtebis Sesaxeb informacia ar aqvT. 

advokatis xelmisawvdomoba: dakavebis wesTan dakavSirebuli mniSvne-
lovani sakiTxia advokatis uflebis SeuzRudavi uzrunvelyofa. pir-
vel rigSi, problemas warmoadgens advokatis saWiroebaze moqalaqe-
Ta arainformirebuloba, romlebsac hgoniaT, rom advokati mxolod 
sasamarTlo procesisTvis aris saWiro, amitomac advokatebi umetes 
SemTxvevaSi sakmaod gvian, dakavebidan daaxloebiT 24 saaTSi erTve-
bian sisxlis samarTlis procesSi. garda amisa dacvis mxare cdilobs, 
daarwmunos braldebulebi, rom maT ar sWirdebaT advokatebi, maT 
gareSec SeZleben braldebis mxaresTan molaparakebas da saproceso 
garigebis dadebas. amitom pirebi Tavad aweren xels dakavebis oqmze, 
sadac aRniSnulia, rom is uars ambobs advokatis uflebaze. prokuro-
rebi msgavs faqtebs uaryofen da dakavebis oqmze piris xelmoweraze 
apelireben rogorc faqtze.

advokatebi sakmaod xSirad saubroben dakavebulTaTvis advokatis 
uflebis SezRudvaze. magaliTad, isini miuTiTeben, rom pirebis daka-
veba ZiriTadad arasamuSao dReebsa da saaTebSi xdeba, raTa amgvari 
gziT Seaferxon piris mier advokatis ayvanis uflebis ganxorciele-
ba. im SemTxvevaSic ki, rodesac ojaxis wevri myisierad ukavSirdeba 
advokats, mas braldebulTan gamoZiebis pirvel etapze ar uSveben. 
xSirad dakavebuli piris da advokatis Sexvedris Seferxeba xdeba 
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erTi, ori, sami saaTiT an iSviaTad mTeli dRiTac ki. prokurore-
bi advokatis momsaxurebis SezRudvas mxolod obieqtur garemoebebs 
ukavSireben da msgavs Seferxebebs sagamoZiebo qmedebebis ganxorcie-
lebas ukavSireben. advokatebis mixedviT, advokatTan Sexvedris dro 
damokidebulia braldebis xelSi mtkicebulebebis qonaze. im SemTx-
vevaSi, Tu prokuraturas nivTmtkiceba aqvs, advokats braldebul-
Tan myisierad uSveben, xolo, Tu dakavebulis rameSi gamotexva undaT, 
maSin advokatebs aferxeben. TbilisSi momuSave advokatebi miuTiTe-
ben, rom advokatis momsaxurebis SezRudva ZiriTadad iseT saqmeebze 
xdeba, rogorebicaa Cxubi, sxeulis dazianeba da jgufurad Cadenili 
danaSaulebi, rodesac danaSaulebrivi qmedebis monawile yvela piri 
policiis ganyofilebaSia dakavebuli. advokatebi aRniSnaven, rom 
swored pirveli 15 wuTis ganmavlobaSi mimdinareobs dakavebul pi-
rebze zewola, raTa gamoZiebam operatiuli informacia moipovos. am 
drois ganmavlobaSi, ra Tqma unda, dakavebuli pirebis advokatTan 
wvdomac SezRudulia. operatiul informaciaze dayrdnobiT, rodes-
ac ukve erT braldebuls toveben, advokatis momsaxurebis SezRud-
va aRar xdeba. policiis ganyofilebaSi dakavebuli piris yofnasTan 
dakavSirebiT erT-erT regionSi moqmedi advokati dakavebis procesis 
gansakuTrebuli darRvevis faqts ixsenebs: samarTadamcvelebma pirs 
Tavisufleba SeuzRudes, dakavebuli piri imyofeboda policiis gan-
yofilebaSi dakavebis oqmis gareSe da advokatsac ar aZlevda masTan 
Sexvedris uflebas. advokatebis axsniT, policia am adamians „amuSaveb-
da“ da swored amitom hyavda dakavebuli raime statusis gareSe da ar 
aZlevda advokatTan Sexvedris uflebas. Tumca amgvar SemTxvevebSi 
advokatebs aranairi mtkicebuleba ar aqvT da maTi wardgenis gareSe 
arc sasamarTlo Tvlis am faqtebs arsebiT darRvevebad. prokurore-
bi ZiriTadad ar adastureben im faqtebs, rom isini dakavebul pirebs 
advokatTan Sexvedris uflebas uzRudaven an dakavebulebze zewolas 
axorcieleben. mxolod erTaderTma prokurorma aRniSna, rom iSiaTad 
aris SemTxveva, rom dakavebul pirTan Sexvedras iTxoven iseTi pirebi, 
romlebsac orderi ar aqvT da ver adastureben, rom advokatebi arian.

droebiTi moTavsebis izolatoriSi gadayvanis sakiTxi - advokatTan 
Tavisufali Sexvedris SezRudva, TavisTavad, ukavSirdeba dakavebis 
wesis mniSvnelovan komponents, rac aris dakavebuli piris gadayva-
na. sisxlis samarTlis saproceso kodeqsis 174-e muxlis meore punq-
tis mixedviT, „damkavebulma moxelem dakavebuli dauyovnebliv unda 
miiyvanos policiis uaxloes dawesebulebaSi an sxva samarTaldamcav 
organoSi“. mosamarTleebi da advokatebi miuTiTeben, rom adgili, sa-
dac dakavebuli daculia yovelgvari zewolisagan, sadac advokatTan 
Tavisufali Sexvedris sivrcea aris droebiTi moTavsebis izolato-
ri. Tumca sisxlis samarTlis saproceso kodeqsis 175-e muxlis mesame 
punqtiT, dakavebis oqms xeli unda moaweros policiis an sxva samar-
Taldamcavi organos uflebamosilma pirma. erT-erTi mizezi, riTac 
braldebis mxare dakavebuli piris policiis ganyofilebaSi gadayvanas 
„amarTlebs“ swored uflebamosili piris mier oqmze xelmoweris saWi-
roebaa. Tumca rogorc advokatebi miuTiTeben, swored dakavebis pir-
veli etapi warmoadgens „sariskos“ dakavbul pirze zewolis ganxor-
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cielebis TvalsazrisiT. Sesabamisad, dakavebuli piris avtomaturad 
droebiTi moTavsebis izolatorSi gadayvana ar xdeba.

advokatebi aRniSnaven, rom policiis ganyofilebaSi maTTvis proble-
muria rogorc, zogadad, dakavebul pirTan Sexvedra, aseve sivrcis ar-
seboba, sadac dakavebulTan Tavisuflad saubars SeZleben. erT-erTi 
advokatis aRniSvniT, mas Tavis klientTan saubari tualetSi mouwia, 
raTa Tavisufali saubris saSualeba hqonoda. swored amitom miuTiTe-
ben advokatebi dakavebis Semdgom piris pirdapir droebiTi moTavse-
bis izolatorSi gadayvanis saWiroebaze, raTa policiis ganyofileba-
Si dakavebul pirebze zewolis safrTxe aicilon da Tavis dacvis qveS 
myof pirebs Tavisufal da „usafrTxo“ garemoSi Sexvdnen. 

advokatebis msgavsad mosamarTleebic aRniSnaven, rom droebiTi mo-
Tavsebis izolatorSi dakavebuli piris gadayvanis sakiTxi xSirad 
problemuria da gamomdinareobs iqidan, rom sisxlis samarTlis sa-
proceso kodeqsiT es ar regulirdeba. Tumca mosamarTleTa TqmiT, 
sakiTxze dacvis mxare iSviaTad amaxvilebs yuradRebas. am sakiTxis da-
regulirebis mizniT, Tu droebiTi moTavsebis izolatorSi piris mo-
Tavsebis dro procesualurad daregulirdeba da oqmiT gaformdeba, 
es bevrad ufro gaamartivebs dakavebis wesebis dacvas da daexmareba 
dacvis mxares, rom daamtkicos pirze zewola, aseTis arsebobis SemTx-
vevaSi. Tumca arian mosamarTleebi, romlebic piris droebiT izola-
torSi myisier gadayvanas mxars ar uWeren. isini miuTiTeben braldebis 
da dacvis mxareTa interesebis balansis saWiroebaze da amboben, rom 
zogjer braldebis mxares esaWiroeba myisieri sagamoZiebo RonisZie-
bebis ganxorcieleba, magaliTad dakiTxva, sagamoZiebo eqsperimenti, 
amocnoba, ris gamoc yovel wuTSi droebiTi moTavsebis izolatori-
dan dakavebuli piris gamoyvana braldebis mxares problemas Seuqmnis. 
prokurorebi dakavebuli pirebis droebiTi moTavsebis izolatorSi 
mogvianebiT gadayvanas swored sagamoZiebo RonisZiebebis gatarebis 
saWiroebiT xsnian da am praqtikis Secvlas ewinaaRmdegebian. 

savaldebulo dacvis maxasiaTeblebi: gamokiTxvaSi monawile advoka-
tebis da mosamarTleebis umravlesoba miuTiTebs, rom SedarebiT 
mowesrigebulia procedurebi im SemTxvevaSi, Tu piri savaldebulo 
dacvas eqvemdebareba. Tu savaldebulo dacvis wesis darRvevas aqvs 
adgili, mosamarTleebi sakmaod mkacrad reagireben (erTi mosamarTle 
imasac ki aRniSnavs, rom piri gaaTavisufla, radgan savaldebulo da-
cva droulad ar iyo misTvis uzrunvelyofili). aWaris, axalcixis da 
axalqalaqis olqebSi ki, sadac sxva qveynis moqalaqeebze an saxelmwi-
fo enis armcodne pirebze savaldebulo dacvis daniSvnis SemTxvevebi 
bevria, mosamarTleebi da advokatebi problemebis ararsebobaze miu-
TiTeben. gansxvavebulia iuridiuli daxmarebis samsaxuris advokate-
bis pozicia, romlebic savaldebulo dacvas axorcieleben. isini miu-
TiTeben, rom maT, rogorc wesi, winasasamarTlo procesamde saqmesTan 
Sexeba ar aqvT, rac seriozulad arTulebs dakavebuli piris dacvis 
sakiTxs. iuridiuli daxmarebis samsaxuris advokatebis mxridan sxva 
problemuri garemoebebic gamovlinda. maTi TqmiT, xSiria SemTxvevebi, 
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rodesac ar xdeba socialurad daucveli pirebisaTvis dacvis uflebis 
ganmarteba da gamomZiebeli Tavisive xeliT awerinebs oqmSi, rom bral-
debuli uars ambobda advokatze. am problemis gadaWris mizniT, iuri-
diuli daxmarebis samsaxuris advokatebi socialurad daucvelTaTvis 
damatebiTi oqmis Sedgenis saWiroebaze miuTiTeben, sadac dakavebuli 
pirisTvis, pirvel rigSi, ganmartebuli iqneba savaldebulo dacvis 
ufleba da, Tu piri marTlac uars ambobs aucilebel dacvaze, es faqti 
damoukidebeli oqmiT iqneba dadasturebuli. 

dakavebis wesis mniSvnelovani darRvevebi gvxvdeba dakavebis oqmSi 
aRniSnul drosa da realurad dakavebis drois Sesabamisobis kuTxiT. 
drois es gansxvaveba SeiZleba gamovlindes piris dakavebis adgilze 
ganTavsebuli saTvalTvalo kamerebis CanawerebiT, Tumca aq aris mt-
kicebulebis mopovebis problema. saTvalTvalo kamerebis Canawerebis 
amoRebis ufleba ar aqvT advokatebs. sisxlis samarTlis saproceso 
kodeqsis 111-e muxlis mixedviT, dacvis mxares mtkicebulebis amoRe-
bis Sesaxeb SeuZlia mimarTos sasamarTlos. sasamarTlo gansazRvravs, 
vin unda amoiRos es masala. advokatebi aRniSnaven, rom, Tu braldebis 
mxare amoiRebs masalas, Semdeg obieqtur informaciaze wvdoma eWvis 
qveS dgeba. quTaisSi moqmedi erT-erTi advokati miuTiTebs faqtze, 
rom policiam, romelmac dakavebis procedurebi daarRvia, Semdeg gar-
Semo myofi obieqtebis saTvalTvalo kameris Canawerebi waSala. aris 
SemTxvevebi, rom Tavad am obieqtebis mepatroneebi ar aZleven masa-
lasTan wvdomis uflebas adokatebs, radgan ar undaT samarTaldam-
cav organoebTan problemebi SeeqmnaT. advokatebis nawili miuTiTebs, 
rom maT xeli ar miuwvdebaT policiis SenobaSi arsebuli kamerebis 
Canawerebze. umetesad isini arc iTxoven Canawerebis amoRebas, radgan 
ar undaT samarTaldamcavi organoebis warmomadgenelTa gaRizianeba. 

dakavebis realuri drois Seusabamoba oqmSi aRniSnul drosTan pro-
blemurad ikveTeba mosamarTleTa interviuebSi. maTi TqmiT, dacvis 
mxare ver aswrebs mtkicebulebebis Segrovebas aRkveTis RonisZiebe-
bis sakiTxebis ganxilvamde, romelic pirveli 48 saaTis ganmavlobaSia. 
mosamarTleTa TqmiT, rodesac wina sasamarTlo procesze an arsebiTi 
msjelobis dros dacvis mxares moaqvs dakavebis wesebis darRvevis Se-
saxeb mtkicebulebebi da iTxovs amaze msjelobas, is ar kmayofilde-
ba sasamarTlos mimdinareobis standartebiT. rodesac sasamarTloze 
arasapatimro RonisZiebebis Sefardebis sakiTxebze iwyeba ukve msje-
loba, dacvis mxarec iviwyebs dakavebis dros arsebul darRevebs da 
cdilobs garTulebebis gareSe miaRwios saproceso STanxmebas.

dakavebamde mowmis saxiT dakiTxva: dakavebis wesis problemuri saki-
Txi, romelzec samive rgoli saubrobs, aris piris mowmis saxiT daka-
veba da Semdeg bralis wayeneba. advokatebi miuTiTeben, rom samarTal-
damcavebi gangeb ar akaveben pirs braldebulis statusiT, aramed mow-
mis saxiT mihyavT dawesebulebaSi dasakiTxad. dakiTxvis paralelurad 
policia amzadebs uwyebas samarTaldamcav organoSi mowmis saxiT pi-
ris dabarebis Sesaxeb, romelsac, viTomda gaurkveveli mizeziT, pirma 
xeli ar moawera, xolo dakiTxvis dros ki gamovlinda garemoebebi, 
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romelTa safuZvelzec saWiro gaxda piris dakaveba. advokatebi da 
mosamarTleebi miuTiTeben, rom garda imisa, rom msgavs SemTxvevebSi 
pirs ukanonod aqvs SezRuduli Tavisufleba, is ver sargeblobs daka-
vebulis statusiT, anu advokatis uflebiT, dumilis uflebiT da, ra 
Tqma unda, aravin acnobs mas mirandas uflebebs. amavdroulad, bral-
debis mxare bralis wayenebisaTvis dros igebs. amitom mosamarTleTa 
nawili ukanonod miiCnevs piris mowmis statusiT dakavebas da iqve 
bralis wayenebas, aseve, msgavs SemTxvevaSi dakavebis drois aTvlasac 
mowmis saxiT piris dabarebis/organoSi miyvanis periodidan uWers 
mxars. Tumca aris mosamarTleTa meore nawili, romlebic Tvlian, rom 
mowmisTvis bralis wayenebis sakiTxi da dakavebis drois aTvla unda 
ganisazRvros imis mixedviT, piri samarTaldamcavi organoebis wamoma-
dgenlebs Tavisi nebiT gahyva Tu arCevanis ufleba hqonda. erT-erTi 
mosamarTle am situacias ase aRwers: „mogexsenebaT rom dakaveba aris 
Tavisufali mimosvlis SezRudva. am Tavisuflebis SezRudvidan piri 
iTvleba dakavebulad da kanonmdebloba mas braldebulis statuss 
aniWebs. Sesabamisad, is faqti Tu dadasturdeba, rom is misi nebis 
sawinaaRmdegod iqna im manqnaSi Casmuli, ra Tqma unda, manqanaSi Casma 
iqneba piris faqtobrivi dakavebis dro. magram minda xazi gavusva da 
gavmijno, rom, rodesac policiis TanamSromeli midis pirTan da eub-
neba: „TqvenTan gvaqvs saqme, wamobrZandiT ganyofilebaSi da Semdeg 
gavarkvioT urTierToba“, es adamiani jdeba manqanaSi da Tavisi nebiT 
mihyveba maT. is dakiTxes mowmis saxiT, Semdeg Catarda amocnoba, eqs-
pertiza, cnes braldebulad da daakaves. am SemTxvevaSi dakavebis dro 
iqneba policiaSi bralis wayenebis dro, anu, roca Tavisufali mimos-
vlis SesaZlebloba, misi nebis sawinaaRmdegod, SeezRuda“. am pozici-
is gasakritikeblad advokatebi Semdeg kiTxvas svamen: pirs Tavidanve 
rom eTqva uari policiis ganyofilebaSi wasvlaze an manqanaSi Cajdo-
mis Semdgom wasvlis ufleba moeTxova, miscemdnen Tu ara amis uflebas 
samarTaldamcavebi? ra Tqma unda, am kiTxvaze pasuxi aravis aqvs. 

msgavs SemTxvevebSi, rogorc wesi, prokurorebs aqvT mowmis statusiT 
piris dakiTxvis orderze braldebulis xelmowera, xolo aRkveTis 
RonisZiebis ganxilva imdenad mokle droSi xdeba da advokatebic xSi-
rad gvian erTvebian, rom dacvis mxares saSualeba ar aqvs, daadastu-
ros, rom piri Tavisi fexiT ki ar mivida policiis ganyofilebaSi, 
aramed policiam miiyvana, anu Tavidanve SeuzRuda Tavisufleba. ad-
vokatebis mier amis damadasturebeli mtkicebulebebis ver Sekrebis 
gamo, msgavsi SemTxvevebi braldebis sasargeblod wydeba. advokatebi 
miuTiTeben, rom sasamarTlo procesze am sakiTxze apelirebisas zog-
jer mosamarTleebi mowmis saxiT dakiTxvis dros miRebul mtkicebu-
lebas ar aRiareben, Tumca sxva mtkicebulebas (magaliTad, danaSaulis 
adgilis daTvalierebas) ukve saqmeSi toveben, rac braldebulis dac-
vis sakiTxs mainc problemurs xdis. 

sasamarTlo amgvar faqtebze ar reagirebs. arc sasamarTloze xde-
ba am sakiTxis garCeva, radgan braldebuli winaaRmdegia, rom es ga-
moiyenon. garda amisa, aris ori problematuri sakiTxi: sasamarTlom 
winasasamarTlo an/da arsebiTi ganxilvis etapze unda imsjelos Tu 
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ara dakvebis wesis dacvis Sesaxeb da arasamarTlebrivi gziT miRebu-
li mtkicebuleba unda CaTvalos Tu ara. aris SemTxvevebi, rodesac 
sasamarTlo mowmis saxiT dakiTxvis dros miRebul mtkicebulebas Tu 
ar iTvaliswinebs, am mtkicebulebis safuZvelze miRebul sxva mtkice-
bulebas (magaliTad, danaSaulis adgilis daTvalierebas) ukve saqmeSi 
tovebs.

Cxreka: prokurorebisaTvis dakavebis drois aTvlis sakiTxi proble-
muria CxrekasTan mimarTebaSi. isini akritikeben mosamarTleebis mxri-
dan damkvidrebul praqtikas, romlis mixedviTac, Cxrekis dawyeba Ta-
visuflebis SezRudvad iTvleba da dakavebad miiCneva. amis sawinaaRm-
degod erT-erT prokurors mohyavs Semdegi magaliT: „vTqvaT me maqvs 
dasabuTebuli varaudi imis Sesaxeb, rom pirs aqvs narkotikuli saSua-
leba. gavaCere, gavCxrike da ar aRmoaCnda. me SemiZlia es piri gavuSva 
da mxolod davakanono Cxreka, romelic Cavatare sasamarTlos ganCine-
bis gareSe, radgan arsebobda nivTmtkicebis ganadgurebis safrTxe, Tu 
me droulad ar Cavereodi. Tumca, Tu nivTiereba ar aRmoCnda da me 
ukve dakaveba maqvs gaformebuli, es sakiTxi xelovnurad rTuldeba“. 
Cxrekis drois dakavebis drod miTiTebis sakiTxi problemuria ufle-
bebis axsnis mxrivac. Cxrekis dros samarTaldamcavi organoebis warmo-
madgenlebma pirs mxolod pirad CxrekasTan dakavSirebuli uflebebi 
unda ganumarton, xolo, Tu is dakavebulia, maSin mas mirandas ufle-
bebi unda ganemartos. Cxrekis sakiTxi aseve aqtualuria dakavebisa 
da bralis wayenebis 48 saaTian limitTan. prokurorebi amboben, rom 
mosamarTleebi Cxrekis dawyebidan iTvlian Tavisuflebis aRkveTas 
da procesiT gaTvaliswinebuli drois farglebSi uwevT maT bralis 
wayeneba. amitomac prokurorebi miiCneven, rom sworia piris Cxrekis 
sakiTxi sisxlis samarTlis saproceso kodeqsis mixedviT gadawydes: 
piri jer gaiCxrikos, amoRebul iqnas nivTi, ris mixedviTac Seiqmneba 
safuZveli da mas Semdeg moxdes dakaveba. 

rom SevajamoT, dakavebis wesebi da misi dacvis praqtika erT-erTi yve-
laze problemuri sakiTxia dakavebasTan dakavSirebul standartebsa 
da praqtikas Soris. erT-erTi advokatis TqmiT, sisxlis samarTlis 
saproceso kodeqsi Zalze gamarTulia, Tumca am SemTxvevaSi kanoni 
da misi aRsrulebis praqtika daSorebulia da swored aq warmoiSoba 
kazusuri situaciebi da xdeba dakavebulis uflebebis darRveva. daka-
vebis wesebis darRvevas isic ganapirobebs, rom mis aRsrulebaSi ufro 
farTo speqtri, anu, zogadad, samarTaldamcavi organoebis warmomad-
genlebi arian CarTulni da dakavebis standartebis Sesaxeb maTi codna 
da kvalifikacia SeiZleba yovelTvis srulyofili ar iyos. dakavebis 
wesebis darRvevaze interviuebSi bevrs saubroben advokatebi, Tum-
ca ZiriTadad isini am sakiTxebze sasamarTlosTan ar Suamdgomloben. 
amis mizezi sxvadasxvaa: 48 saaTiani limiti ar yofniT procesualuri 
normebis darRvevis Sesaxeb mtkicebulebebis Sesakrebad, mtkicebule-
bebis mopoveba TiTqmis SeuZlebelia, radgan, rogor wesi, dakavebuli 
piri gadamowmebis gareSe xels awers oqms da isini cdiloben sasamarT-
losTan saproceso SeTanxmeba dadon da braldebis mxaris gaRizianebas 
eridebian. im iSviaT SemTxvevaSi, rodesac advokatebi dakavebis wese-
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bis darRvevis mtkicebulebebs sasamarTlos warudgenen, mosamarTlee-
bi Suamdgomlobas iTvaliswineben saproceso garigebis kuTxiT, Tumca 
dakavebuli pirebis gaTavisufleba dakavebis wesebis darRvevis gamo 
Zalze iSviaTia da sasamarTlos pasuxi xSirad aris is, rom es darR-
veva araarsebiTia. interviuebidan ikveTeba, rom dakavebis procesSi 
darRvevebTan dakavSirebiT mosamarTleebi ZiriTadad dokumentaciis 
safuZvelze msjeloben da yuradRebas maSin aqceven, rodesac advokati 
apelirebs ama Tu im sakiTxze. 

dakavebis oqmi

sisxlis samarTlis saproceso kodeqsis 175-e muxli aregulirebs 
dakavebis oqmis Sedgenis sakiTxs. advokatebi miuTiTeben, rom oqme-
bis umravlesobaSi aris problemebi. es problemebi exeba dakavebul-
TaTvis Tavisi uflebebis gacnobas, dakavebisa da oqmSi aRniSnuli 
drois Sesabamisobas, oqmis aslis braldebulisaTvis gadacemas da a.S. 
pirvelive debuleba gansazRvravs, rom „damkavebelma moxelem dakave-
bisTanave, dauyovnebliv unda Seadginos dakavebis oqmi. Tu dakavebis 
oqmis Sedgena dakavebisTanave obieqturi mizeziT (mizezebiT) Seu-
Zlebelia, igi unda Sedges dakavebulis policiis dawesebulebaSi an 
sxva samarTaldamcav organoSi miyvanisTanave“. kvlevis Sedegad Cans, 
rom dakavebis oqmis Sedgenis adgili erT-erTi winaaRmdegobrivi sa-
kiTxia, rodesac braldebisa da dacvis mxare sruliad sawinaaRmdego 
informacias gvawvdian. prokurorebis umravlesoba ambobs, rom, Zi-
riTadad, dakavebis oqmis Sedgena dakavebis adgilze myisierad xde-
ba, xolo Tu dakavebis oqmi samarTaldamcav organoebSi ivseba, ese 
igi es obieqturi mizezebiTaa gamowveuli, Tumca aqve amateben, rom 
obieqturi garemoebebi SefasebiTi kategoriaa. obieqtur mizezebSi 
prokurorebi ZiriTadad dakavebis dros cud meteorologiur piro-
bebs, dakavebis adgilis cud ganaTebas, garSemo Sekrebili xalxis did 
jgufs an dakavebuli piris mier winaaRmdegobis gawevas asaxelebs. 
amisgan gansxvavebiT, advokatebi miuTiTeben, rom dakavebis oqmebis 
umravlesoba samarTaldamcav organoSi ivseba da dakavebis adgilze 
oqmis Sevseba sworedac rom gamonaklisi SemTxvevaa. regionebSi moq-
medi mosamarTleebi aRniSnaven, rom dakavebis oqmebi dakavebis adgi-
las ivseba, xolo TbilisSi moqmedi mosamarTleebi miuTiTeben, rom, 
ZiriTadad, oqmi policiis ganyofilebebSi ivseba. Tundac araaucile-
blobis SemTxvevaSi dakavebis oqmis policiis ganyofilebaSi Sedgena 
problemurad ar miaCniaT mosamarTleebs da ver ixseneben SemTxve-
vebs, rodesac dacvis oqmi, rodesac masSi sxva problema ar aris, sa-
davo gamxdariyo mxolod imitom, rom is ganyofilebaSi Seivso. mosa-
marTleTa msgavsi pozicia adasturebs imas, rom garda advokatebisa, 
dakavebis oqmis Sedgenis mankier praqtikas mTeli samarTladamcavi 
sistema amkvidrebs da amarTlebs.

advokatebis TqmiT, realuri mizezi imisa, Tu ratom ivseba samarTal-
damcav organoebSi oqmebi, is aris, rom damkavebel pirebs individualu-
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rad adgilze oqmis Sevseba ar SeuZliaT, xolo dawesebulebaSi 2-3 
kacia da oqmis Sevsebas erToblivad axorcieleben. problema iqidanac 
momdinareobs, rom oqmebis „koleqtiuri“ Sevsebis uflebas damkavebel 
pirebs samarTaldamcavi organoebis xelmZRvanelobac aZlevs. erT-er-
Ti regionis advokati ixsenebs kuriozul SemTxvevebs, rodesac oqmis 
Sesavsebad piri sxva raionidan an qalaqidan CamohyavT. erT-erTi ga-
mokiTxuli prokurori aRniSnavs, rom dakavebis SemTxvevaSi policiis 
warmomadgeneli telefoniT masTan gadis konsultacias, rom dakavebis 
oqmSi Secdoma ar dauSvas. es faqti miuTiTebs samarTaldamcavi orga-
noebis mxridan dakavebis oqmis Sedgenis procedurebis ucodinrobaze, 
rac advokatebis mierac dasturdeba.

advokatebis umravlesoba miuTiTebs dakavebis oqmTan dakavSirebuli 
normebis xSir darRvevebze, rodesac ar xdeba oqmis aslis braldebu-
lisaTvis gadacema. advokatebi mxolod ramdenime SemTxvevas ixseneben, 
rodesac asli realurad gadaeca braldebuls. danarCen SemTxvevebSi 
ki, dakavebul pirs ubralod xels awerineben, rom mas asli gadaeca. 
aseve, aris SemTxvevebi, roca braldebuls eubnebian, dakavebis oqmis 
asli Sen rad ginda, Sens advokats mivcemTo, riTac uxeSad arRveven 
dakavebis wess. 

rogorc advokatebi miuTiTeben, umravles SemTxvevebSi oqmis Sedge-
nis dro da dakavebis dro erTmaneTs ar emTxveva, Tumca amis dadas-
tureba SeuZlebelia. amitomac am sakiTxze sasamarTloSi ZiriTadad 
zedapiruli msjelobiT Semoifarglebian, Tu sad moxda piris dakave-
ba, ramden xanSi mividodnen dakavebis adgilidan samarTaldamcav or-
ganoSi da a.S. rogorc zemoT iyo aRniSnuli, piris dakavebis amsaxveli 
video Canawerebis amoReba advokatebisaTvis TiTqmis SeuZlebelia. 
mosamarTleebi oqmSi aRniSnuli drois da realurad dakavebis drois 
Seusabamobaze ar msjeloben da fiqroben, rom am mxriv problema ar 
arsebobs, iqidan gamomdinare, rom advokatebi msgavs darRvevebze ar 
Suamdgomloben. specifikuri SemTxvevebi fiqsirdeba maRalmTian sa-
sazRvro adgilebSi, sadac piri SeiZleba mesazRveebma daakavon, ro-
melTac arc dakavebis oqmi aqvT da arc Sesabamisi teqnika, rom oqmi 
gaaformon, gaamravlon da asli dakavebuls miscen. am SemTxvevaSi pi-
ris gadmoyvana centralur regionul dawesebulebaSi xdeba, rasac Sei-
Zleba 2 saaTi dasWirdes, Tumca am teqnikuri da bunebrivi SezRudve-
bis gamo mosamarTle am faqtebs araarsebiT darRvevebs uwodebs.

drois faqtori problemurad ikveTeba piris policiis Senobidan 
droebiTi moTavsebis izolatorSi gadayvanisasac da moicavs dakave-
bis pirveli 48 saaTis ganmavlobaSi braldebulis adgilsamyoflis 
sakiTxs. advokatebi amtkiceben, rom dakavebis drosa da izolator-
Si braldebuli piris Seyvanis dros Soris arsebuli didi Sualedi, 
rogorc wesi, gamoyenebulia braldebul pirze zewolis gansaxorcie-
leblad. Tumca amas mosamarTleebi ganxilvis dros yuradRebas ar 
aqceven da advokatebis iSviaT Suamdgomlobebsac ki ar akmayofileben. 
drois Seusabamobis problema fiqsirdeba maSinac, rodesac samarTal-
damcavebs piri mowmis statusiT samarTaldamcav organoebSi mihyavT 
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da iq wauyeneben brals. advokatebis miTiTebiT, am SemTxvevaSi vade-
bis dacva an dakavebis oqmis Sedgena kanondarRveviT xdeba. advokate-
bis TqmiT, sakanonmdeblo xarvezia is, rom gawerili ar aris, Tu sad 
unda iyos piri bralis wayenebamde. Tu kanonmdeblobiT ganisazRvreba 
braldebulis droebiTi moTavsebis izolatorSi gadayvana, es Zalian 
gaamartivebs braldebulze zewolis gakontrolebas, advokatsa da 
braldebuls Soris komunikacias da procesis samarTlebriv CarCo-
Si moqcevas. erT-erTi advokatis TqmiT, msgavsi cvlileba patiosnad 
momuSave prokurorsac da gamomZiebelsac unda awyobdes, radgan maT 
mier gatarebuli RonisZiebebi da qmedebebi gamWvirvale iqneba. 

problemuria sakiTxi, Tu sad da rodis unda moaweros xeli dakave-
bulma pirma dakavebis oqms. kvlevidan Cans, rom, ZiriTadad, oqmze 
braldebuls mxolod policiaSi miyvanis Semdeg awerineben xels, mas 
Semdeg, rac pasuxismgebeli piri moawers xels. advokatebi amas samar-
TaldarRvevad miiCneven, adamianis uflebebidan gamodian da ukanono 
Tavisuflebis SezRudvaze apelireben. Tumca am pozicias ar iziareben 
arc mosamarTleebi da arc prokurorebi, isini aRniSnaven, rom drois 
sxvaoba ar aris didi piris dakavebis, oqmis Sedgenis da pasuxismgebe-
li piris mier xelmoweras Soris. 

dakavebis oqms damkvidrebuli praqtikis Tanaxmad, ZiriTadad poli-
ciis (sadac dakavebuli gadahyavT) morige, ufrosi an moadgile awers 
xels. gamokiTxvaSi monawile advokatebis umravlesoba aRniSnavs, rom 
dakavebis oqmze uflebamosili piris xelmoweras araviTari iuridiu-
li mniSvneloba ar aqvs. nawils es wesi exmareba, daadasturos dakave-
bisa da oqmSi aRniSnuli drois Seusabamoba. TbilisSi moqmedi advoka-
tebis TqmiT, Tuki policiis ufrosi xelmoweramde oqms gaecnoba da 
masSi procedurebis dacvis sakiTxs gaakontrolebs, maSin uflebamosi-
li piris xelmowera mniSvnelobas SeiZens, romelic am etapze ar aqvs. 

mosamarTleebi miiCneven, rom dakavebis oqmze uflebamosili piris 
xelmoweris erTaderTi saWiroeba SeiZleba iyos im TvalsazrisiT, 
rom policia axorcielebs badragirebas da saWiroa, isini iyvnen saqmis 
kursSi. erT-erTi mosamarTlis TqmiT, es norma Semaferxebladac ki 
SeiZleba CaiTvalos, radgan dakavebis oqmis gadacema dakavebulisTvis 
ver xerxdeba iqamde, sanam uflebamosili piri mas xels ar moawers. 
saapelacio instanciis mosamarTle miiCnevs, rom dakavebis oqmis ori 
nawili ermaneTisagan unda gaimijnos. pirveli nawili, sadac dakavebu-
lis uflebebi, brali da a.S. aris ganmartebuli, dakavebisTanave unda 
Sedges, braldebuls gadaeces asli da unda moxdes xelmowera. rac 
Seexeba uflebamosili piris xelmoweras, is ubralod asabuTebs piris 
dawesebulebaSi miyvanas da mogvianebiTac SeiZleba gakeTdes. pirveli 
nawilis droulad gadacema ki uzrunvelyofs pirisaTvis misi uflebe-
bis dacvas. saintereso da yvela regionisgan gamorCeuli praqtika gvx-
deba quTaisSi, oqms dakavebul pirs orjer gadascemen, erTxel sanam 
uflebamosili piri moawers xels, rom man sawyis etapze icodes Tavisi 
uflebebi da meored mas Semdeg, rac uflebamosili piri xels moawers. 
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prokurorebis miTiTebiT, uflebamosili piris xelmowera dakavebis 
oqmze gvidasturebs imas, rom es piri realurad imyofeboda policiis 
dawesebulebaSi. im SemTxvevaSi, Tu dakaveba patrulis mier xorciel-
deba, dakavebis oqmze xels awers asmeTauri da rodesac kriminaluri 
policia akavebs uSualod raionis masStabiT, maSin im pirovnebebs mi-
hyavT ganyofilebaSi da ganyofilebis ufrosi awers xels.

zogadad rom vimsjeloT, dakavebis oqmTan dakavSirebiT xSir da sis-
tematur problemebs ar awydebian mosamarTleebi, Tumca ixseneben 
SemTxvevebs, rodesac piri gaaTavisufles, radgan mas Tavisufle-
ba gacilebiT adre SeezRuda vidre es oqmiT iyo gaTvaliswinebuli 
an braldebulisTvis dakavebis oqmis gadacema da xelmowera ar iyos 
gakeTebuli. ZiriTadad dakavebis proceduruli normebis darRvevis 
SemTxvevaSi piris dakavebidan gaTavisufleba ki ar xdeba, aramed aR-
kveTis RonisZiebad arasapatimro giraos gamoyenebaze midis molapa-
rakeba. am SemTvevaSi sasamarTlo sakiTxis arsobriv mxareze akeTebs 
aqcents da imas uyurebs, ramdenad sworad aqvs pirs brali wayenebuli. 
erT-erTi mosamarTle Tvlis, rom amas Zalze formaluri xasiaTi eq-
neba, Tuki erTi da igive ganCinebaSi Caiwereba, „piri gaTavisufldes 
ukanono dakavebidan da Seefardos patimroba“. Tumca meore mxaris 
mtkicebiT, es swori praqtikaa da braldebuls kompensaciis moTxovnis 
saSualebas miscems. 

dakavebidan gaTavisufleba

mosamarTleTa mxridan dakavebidan gaTavisufleba ZiriTadad xdeba 
imitom, rom piris dakaveba aucilebeli ar aris, dasabuTebuli va-
raudis standarti ar arsebobda bralis warsadgenad (am SemTxvevaSi 
aRkveTis RonisZiebis gareSe toveben pirs), mowmeTa Cvenebebis safuZ-
velze piris dakavebis safuZveli aRar arsebobs (msgavsi SemTxvevebi 
Zalze iSviaTia), bralis wayenebis vada gavida. 

prokuroris mxridan dakavebidan gaTavisufleba ZiriTadad igive mi-
zezebiT xdeba, ra mizezebiTac mosamarTleebi aTavisufleben. erT-er-
Ti mosamarTlis TqmiT, gansakuTrebiT xSirad arasrulwlovnebis Sem-
TxvevaSi cdilobs prokuratura, rom arasrulwlovani dakavebidan ga-
aTavisuflos, am SemTxvevaSi mas gamoaqvs dadgenileba, rom sisxlis sa-
marTlis saproceso miznebis uzrunvelsayofad aRar aris aucilebeli 
am piris dakaveba. advokatebi amas sxvagvarad xsnian. maTi TqmiT, piri 
dakavebidan mxolod mas Semdeg Tavisufldeba sababiT „piris dakaveba 
saWiro ar aris,“ rac is aRiarebiT Cvenebas miscems. prokurorebi miu-
TiTeben, rom xSirad pirebis gaTavisufleba narkotikTan dakavSire-
buli danaSaulebebis dros xdeba, rodesac narkotikuli saSualebebis 
aRmoCenis SemTxvevaSi dgindeba, rom pirs administraciuli sasjeli 
ar hqonia an pirs imdenad mcire raodenobis narkotikuli saSualeba 
aRmoaCndeba, romelic sisxlis samarTlebrivi devnis safuZveli ar 
SeiZleba gaxdes. 
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SemTxvevebi, rom piri dakavebidan gaeTavisuflebinoT sisxlis samarT-
lis saproceso kodeqsiT gaTvaliswinebuli normebis gamo, Zalian iS-
viaTia. advokatebi miuTiTeben, rom prokuratura arasdros aRiarebs 
Tavis mxridan normebis darRvevas da amis gamo romc gaaTavisuflos 
dakavebidan piri, sababad miuTiTebs, rom „piris dakaveba saWiro ar 
aris“. rac Seexeba sasamarTlos, im SemTxvevaSic ki, rodesac advoka-
tebs saproceso kodeqsiT gaTvaliswinebuli normebis darRvevis mtki-
cebulebebi aqvT, isini am darRvevebs araarsebiTac miiCneven. erT-erT 
regionSi moqmedi advokati ixsenebs faqts, rom dakavebis procedure-
bis darRvevis gamo sasamarTlom sworad imsjela da piri darbazidan 
gaaTavisufla, Tumca Semdgom procesi gagrZelda da amave sasamarTlom 
CaTvala, rom prokuroris Suamdgomloba patimrobasTan dakavSirebiT 
safuZvliani iyo da amave procesze Tavidan daakava piri. marTalia, 
advokatis miTiTebiT, es faqti nonsensia, magram meore mxriv, pozitiu-
ri cvlilebis maniSnebelia, rom sasamarTlom sworad imsjela. Tumca 
ramdenime mosamarTle amgvar praqtikas miuReblad miiCnevs, radgan 
warmoudgenlad miaCniaT, rom sasamarTlos erT gadawyvetilebaSi Cai-
weros „piri gaTavisufldes dakavebidan da piri dakavebul iqnes“. is 
mosamarTleebi, romlebic am pozicias iziareben, Tvlian, rom sisxlis 
samarTlis saproceso kodeqsis normebis darRveva arasapatimro gi-
raos SefardebaSi unda aisaxos. Tumca aris meore nawilic, romelic 
Tvlis, rom sasamarTlos miukerZoeblobis dasamtkiceblad da swori 
praqtikis dasanergad kodeqsi unda aRsruldes da Tundac gaTavisu-
fleba iyos wamieri, msgavsi gadawyvetileba sasamarTlom unda miiRos.

dakavebidan gaTavisuflebasTan dakavSirebiT mniSvnelovania sisxlis 
samarTlis saproceso kodeqsis 176-e muxlis mexuTe punqti, romlis 
mexedviTac, „imis miuxedavad, iqneba Tu ara dakavebuli msjavrdebuli, 
mas ukanono da dausabuTebeli dakavebis Sedegad miyenebuli ziani 
sruli moculobiT aunazRaurdeba saxelmwifo biujetidan samoqalaqo 
samarTalwarmoebis wesiT“. gamokiTxvis Sedegad dasturdeba, rom es 
norma mxolod kanonSi arsebobs da aralegitimuria. verc mosamarT-
leebi, verc prokurorebi da verc advokatebi ver ixseneben faqts, 
rodesac dakavebidan gaTavisuflebulma pirma kompensacia moiTxova. 
amas respondentebi ki ZiriTadad xalxis samarTaldamcavebTan ur-
TierTobis farul (e.w. latentur) SiSs ukavSireben, rom iqiT rom 
uCivlos, Semdeg mis mimarT zewola ganxorcieldeba. mxolod erTi ad-
vokati Tbilisidan ixsenebs erT faqts, rodesac pirisaTvis aRkveTis 
RonisZiebis Sefardeba arasamarTlianad miiCnia sasamarTlom da piri 
gaaTavisufla, xolo Semdgom am pirma kompensacia moiTxova da miiRo. 

erT-erTi mosamarTle aRniSnavs, rom Zalian kargi iqneboda, kompensa-
ciebs xSirad iTxovdnen dakavebidan gaTavisuflebuli pirebi, radgan, 
rodesac saxelmwifos garkveuli finansuri ziani miadgeboda misi or-
ganoebis mier Cadenili ukanonobis gamo, es avtomaturad gamoiwvevda 
sajaro moxeleebisa da sxva uflebamosili pirebis qmedebebis kano-
nier CarCoebSi moqcevas, gazrdida maTi mxridan miRebuli sifrTxilis 
zomebs da avtomaturad gamoiwvevda uflebebis maRal doneze dacvas. 
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dakavebidan gaTavisuflebis saqarTveloSi arsebuli praqtika srulad 
Seesabameba, zogadad, dakavebebis standartebis dacvis praqtikas. is 
xasiaTdeba ZiriTadad samarTaldamcavi organoebis upirates mdgoma-
reobaSi yofniT, romelsac SeuZlia erTi mizeziT gaaTavisuflos piri, 
magram sxva mizezi miuTiTos, erT normaSi Tavad mis mier daSvebuli 
Secdomis gamo ki ar gaaTavisuflos piri, aramed arasapatimro girao 
Seufardos da a.S. samarTaldamcavi organoebis upirates mdgomareo-
baSi yofna imaSic gamoixateba, rom, miuxedavad dakavebidan gaTavisu-
flebis uamravi SemTxvevisa, arc erT gaTavisuflebul pirs azradac 
ar mosdis, moiTxovos kompensacia, radgan mTavaria samarTaldamcav 
organoebs Tavi daaRwios da maTi mxridan revanSi aicilos Tavidan. 

dakavebis procesTan dakavSirebuli sistema 

saqarTveloSi dakavebis procesis standartebis da praqtikis zemoT 
warmodgenili daxasiaTebisas gamovlinda, rom am procesSi xSiria pro-
blemebi, normebis darRveva, rac avtomaturad adamianis uflebebis da-
rRvevas iwvevs. 

sakiTxis siRrmiseuli analizis da araswori praqtikis damkvidrebis 
sawyisebis gamovlenis mizniT, sqematurad warmovidginoT dakavebis 
procesis ganxorcielebaSi Camoyalibebuli sistema (ix. grafiki #1). 

dakavebis procesTan dakavSirebuli sistemis mTavari Semadgeneli 
oTxi elementia: kanonmdebloba, aqtorebi (saproceso moqmedebebi mo-
nawileebi), samarTaldamcavi organoebis struqtura da sazogadoeba. 
TiToeuli es oTxi elementi Tavisi niSnebiT xasiaTdeba, romlebic 
gavlenas axdenen dakavebis procesis mimdinareobaze. davaxasiaToT Ti-
Toeuli elementi Tavisi niSnebiT.

kanonmdebloba yvelaze mniSvnelovani elementia, romelic gansazR-
vravs dakavebis procesis samarTlebriv CarCoebs da misi aRsrule-
bis normebs. dakavebis procesTan dakavSirebuli kanonmdebloba iTva-
liswinebs adamianis uflebebis evropuli konvenciis sakiTxebs da ro-
gorc respondentTa umravlesoba miuTiTebs, is sakmaod gamarTuli da 
progresulia. miuxedavad amisa, kanonmdeblobasTan dakavSirebiT ikve-
Teba sami sakiTxi, romlebic xels uwyoben dakavebis procesis xarveze-
biT ganxorcielebis praqtikis Camoyalibebas. es sami sakiTxia: kanonSi 
arsebuli samarTlebrivi xarvezebi, kanonSi arsebuli „Ria sivrceebi“ 
da dakavebis procesis samarTlebrivi standartebis Seusabamo praqti-
ka.(mesame sakiTxic sakiTxic gaaSaveT)

dakavebis standartTan dakavSirebul kanonmdeblobaSi fiqsirdeba 
Semdegi xarvezebi: 

•	 saqarTelos kanonmdeblobiT, Tuki piri dakavebulia, sasamarTlos 
ar aqvs ufleba, mas aRkveTis RonisZiebad arasapatimro girao Seu-
fardos;
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•	 mosamarTlis ganCineba piris dakavebis Taobaze arc dacvis da arc 
braldebis mxaris mier ar saCivrdeba. 

dakavebis procesTan dakavSirebuli kanonmdebloba araerT xarvezs 
moicavs, romelTa gamosworeba samomavlod dakavebis standartebis da 
praqtikis gaumjobesebas Seuwyobs xels.

kvlevis procesSi gamoikveTa, rom dakavebis standartebSi arsebobs 
mTeli rigi „Ria sivrceebi,“ romelTa arsebobac dakavebis proces-
Si monawile mxareebs arasamarTlebrivi da mikerZoebuli moqmedebis 
saSualebas aZleven. kerZod:

•	 saqarTvelos kanonmdeblobiT ar aris gansazRvruli droebiTi mo-
Tavsebis izolatorSi dakavebuli piris gadayvanis dro; 

•	 miuxedavad imisa, rom kanonis swori interpretaciis SemTxvevaSi 
mosamarTle valdebulia, detalurad Seiswavlos dakavebis proces-
Tan dakavSirebuli dokumentacia, miuxedavad imisa, advokati daa-
yenebs Tu ara Suamdgomlobas, aRniSnuli moTxovna ar sruldeba. 
amasTan, bundovania, Tu rodis unda moxdes sasamarTlo procesze 
dakavebis procesTan dakavSirebuli sakiTxebis da advokatTa Suam-
dgomlobebis ganxilva. sasurveli iqneba aRniSnuli garemoebebis 
dakonkreteba sakanonmdeblo doneze;

•	 janmrTelobis Semowmebis uflebaze da advokatis uflebaze uaris 
Tqmis SemTxvevebis calke oqmiT dadasturebis ararseboba;

•	 dakavebis oqmi Tuki gadaecema braldebuls, umetes wilad es xdeba 
gvian (praqtikaSi dakavebuli piri xels awers uflebamosili piris 
xelis moweris Semdeg samarTaldamcav organoSi, rac niSnavs, rom 
misTvis mirandas uflebebis gacnoba yovndeba, oqmi gvian gadaecema 
da irRveva misi uflebebi), sasurvelia oqmis gvian gadacema gaigiv-
des argadacemasTan;

•	 pirebis mowmis saxiT dakiTxvisa da bralis wayenebis procesis regu-
lireba: sasurvelia mowmed dakiTxvis dro gaTvaliswinebul iqnes 
dakavebis 48 saaTian periodSi, Tuki dakiTxvis Semdgom xorcielde-
ba piris braldebulad dakaveba.

dakavebis procesTan dakavSirebuli rigi standartebis darRveva damk-
vidrebuli praqtikis nawilia.

•	 dakavebis ganxorcieleba saamisod aucilebeli safuZvlebis (piri 
miimaleba, ar gamocxaddeba, Caidens axal danaSauls an zewolas moa-
xdens mowmeze) dausabuTebloba rogorc ganCinebiT dakavebisas, ase-
ve gadaudebeli aucileblobis SemTxvevaSi;

•	 ganCinebis gareSe dakavebis rogorc gamonaklisis gamoyeneba;
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•	 dakavebisas mirandas uflebebis ganumartebloba; 

•	 dacvis uflebis SeferxebiT uzrunvelyofa;

•	 dakavebidan 3 saaTis vadaSi ojaxis informirebis vadis darRveva;

•	 survilis SemTxvevaSi dakavebuli piris janmrTelobis mdgomareo-
bis Semowmebis moTxovnis daukmayofilebloba;

•	 dakavebis oqmTan dakavSirebuli procedurebis darRveva (obieqtu-
ri garemoebebis arsebobis gareSe dakavebis oqmis samarTaldamcav 
organoebSi Sevseba, oqmis aslis dakavebuli pirisTvis ar argada-
cema da a.S.).

dakavebis procesSi CarTul aqtorebSi Cven vgulisxmobT kvlevis sa-
mizne jgufs: mosamarTleebs, prokurorebsa da adokatebs. samive rgo-
li mniSvnelovan rols TamaSobs dakavebis procesis samarTlebrivad 
warmarTvis kuTxiT. 

gamokiTxuli respondentebis umravlesoba mosamarTleTa maRalkvali-
ficiurobaze saubrobs da aRiarebs, rom aRkveTis RonisZiebis Sefar-
debis kuTxiT mosamarTleebi jerovnad msjeloben. Tumca advokatebis 
nawilis aRniSvniT, sasamarTlo Zalauflebis mqone institutad gve-
vlineba, romelsac SeuZlia arasamarTlianad gamoiyenos Tavisi re-
sursi. amitomac advokatebis nawili akritikebs maT araerTgvarovani 
praqtikis poziciis qonis da braldebis mxaris sasargeblod mikerZoe-
bulobis kuTxiT. mosamarTleTa SemTxvevaSi yvelaze did problemad 
maTi resursis nakleboba da SezRuduloba saxeldeba. prokurorebi 
miuTiTeben, rom xSirad dakavebas ganCinebis safuZvelze ver axor-
cieleben, radgan mosamarTleebi arasamuSao dReebsa da saaTebSi ar 
muSaoben da Zalian datvirTulebi arian. 

prokurorebTan mimarTebaSi kvalifikaciis sakiTxi ar ganixileba 
codnis kuTxiT, aramed uflebebis gadametebis da dakavebul pirebze 
arakanonieri zewolis kuTxiT. advokatebis nawili ambobs, rom daka-
vebis procesze gaumjobesebul kanons naklebi gavlena aqvs, radgan 
prokuratura daSinebis da dakavebul pirebze zewolis ganxorciele-
bis principiT muSaobda da muSaobs. prokurorebze metad dakavebis 
procesSi kvalifikaciis mxriv problemas warmoSobs sxva samarTal-
damcavi organoebis - gamomZieblebis, sapatrulo da kriminaluri po-
liciis warmomadgenlebis kvalifikaciebi. advokatebi miuTiTeben, rom 
Zalian xSirad swored maTi arakompetenturobis gamo xdeba dakavebis 
wesebis darRveva, radgan am struqturebSi dasaqmebulma adamianebma 
ar ician mirandas uflebebi, maT Soris braldebulis uflebebi da 
dakavebis oqmis Sedgenis principebi, swored es iwvevs dakavebis wesis 
amdenad gaxSirebul darRvevebs. 

advokatebis mimarT araerTgvarovani damokidebuleba aqvT moqmed 
mosamarTleebs. mosamarTleebis nawili advokatebis profesionalizms 
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dadebiTad afasebs da aRniSnavs, rom, gansakuTrebiT 2013-2014 wlebSi 
aRkveTis RonisZiebebis Sefardebis samarTlebriv safuZvlebTan da 
dakavebis procesTan dakavSirebiT advokatebi gaaqtiurdnen da Seda-
rebiT xSirad akeTeben am sakiTxebis winwamowevas. mosamarTleTa nawi-
li miiCnevs, rom advokatebis umravlesoba ar aris maRalkvalificiu-
ri iuristi, isini braldebaze damokidebul mxared gamodian da ara 
Tanabarmoqmed da braldebis sapirwone mxared. ufro metic, erT-erTi 
mosamarTlis TqmiT, misi praqtikidan ikveTeba, rom magaliTad pirad 
Tavdebobas advokatebi TiTqmis ar iyeneben, ar ayeneben Suamdgomlo-
bas, ar eZeben mowmes da ar agroveben Sesabamis dokumentacias. mosa-
marTleebis TqmiT, advokatebis Zalian mcire nawilma icis sasamarTlo 
praqtika da Zalian mcire nawili amowmebs dokumentacias detalurad, 
swored amitomac Zalian iSviaTia Suamdgomloba aRkveTis RonisZiebis 
dausabuTeblobasTan dakavSirebiT. mosamarTleTa TqmiT, xSirad yofi-
la SemTxveva, rom sasamarTlos ise gauTavisuflebia piri sasamarTlo 
darbazidan, rom advokats gahkvirvebia. Tumca igive mosamarTleebi 
aRniSnaven, rom arian advokatebi, romlebsac sasamarTlo msjelobisas 
mohyavT adamianis uflebaTa evropuli sasamarTlos gadawyvetilebis 
precedentebi, evrokonvenciis muxlebi, sasamarTo praqtika, uzenaesis 
gadawyvetilebebi da maRalkvalificiur dacvas axorcieleben. 

dakavebis standartebsa da praqtikaze gavlenis mqone mesame elementi 
aris samarTaldamcavi organoebis struqtura. samarTaldamcav orga-
noebSi sasamarTlos da prokuraturas rogorc eqspliciturad, aseve 
impliciturad ierarqiuli pozicia ukavia rogorc dacvis mxaresTan, 
aseve zogadad sazogadoebaSi. ufro metic, zogjer ierarqiuli mimar-
Teba ikveTeba sasamarTlosa da prokuraturas Soris. rig SemTxve-
vebSi imis magivrad, rom sasamarTlo gamodiodes arbitri, romelic 
damoukidebeli da zemdgomia, is gamodis mikerZoebuli braldebis 
mxaris sasargeblod, mihyveba prokuraturis nebas da misi „SekveTis 
damkanonebeli“ gamodis. 

Sesabamisad, samarTlebrivi procesebis mimdinareobis msgavs ierar-
qiul struqturaSi, romlis TavSi SeuzRudavi ZalauflebiT aRWur-
vili prokuratura gvevlineba, sxva yvela instanciis moqmedeba Ses-
ustebulia. advokatebis umravlesoba aRniSnavs, rom isini eridebian 
sasamarTlosTan dakavebis wesebis darRvevis Sesaxeb Suamdgomlobebs, 
radgan miaCniaT, rom gamoiwveven sasamarTlosa da braldebis mxaris 
guliswyromas, romelic zogadad gaurTulebs sakiTxs braldebuls 
da saproceso garigeba, romlis miRweva TiTqmis yvela advokatisTvis 
prioritetia, Znelad Sedgeba. advokatebis meore nawili aRniSnavs, 
rom, rac ar unda damoukidebeli iyos sasamarTlo, mosamarTleebi 
rTulad uyureben dakavebis ukanonod cnobis sakiTxs. isini uapela-
ciod iReben dakavebasTan dakvSirebiT prokurorebis mier dausabu-
Tebel Suamdgomlobebs an safuZvliani eWvis gareSe gadaudebeli au-
cileblobiT ganxorcielebuli pirebis dakavebis SemTxvevebs da ax-
denen maT „legalizacias“. samarTaldamcavi organoebis ierarqiuli 
struqtura sazogadoebis wevrebzec mniSvnelovan gavlenas axdens. ad-
vokatebi afiqsireben SemTxvevebs, rodesac braldebulebi arian Zal-
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ze daSinebuli. nacemi braldebulebic ki uaryofen maTze policiaSi 
fizikuri zewolis faqts, radgan ar gadaikidon policia, miaRwion sa-
proceso garigebas da, nebismier fasad, Tavi aaridon samarTaldamcav 
organoebs. swored amitom aravis ukvirs is faqti, rom gaTavisufle-
buli pirebi samoqalaqo wesiT ar iTxoven kompensacias. 

bolo faqtori, romelic sustad da iribad, magram mainc gavlenas ax-
dens dakavebis procesis standartebsa da praqtikaze aris sazogadoe-
ba. respondentebis saubrebidan ikveTeba, rom moqalaqeTa umravles-
oba ar aris informirebuli Tavisi uflebebis Sesaxeb, aqvs araswori 
informacia da Zalze iolad emorCileba samarTaldamcavi organoebis 
warmomadgenlebis nebas. meore mxriv ki, swored wina elementis - ie-
rarqiuli struqturis - gavleniT moqalaqeebs aqvT faruli SiSi sa-
marTaldamcavi organoebis, amitom nebismier fasad cdiloben process 
Tavi daaRwion ise, rom ar gaanawyenon samarTaldamcavi organoebis 
warmomadgenlebi da realuri Tu warmosaxviTi sapasuxo qmedeba Tavi-
dan aicilon. 

grafiki #1: dakavebis sistema

dakavebis arsebuli praqtika
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Tavi VI. 

daskvna da rekomendaciebi

siRrmiseuli meTodis gamoyenebiT saqarTvelos 8 qalaqSi moqmed 56 
advokatTan, mosamarTleebTan da prokurorebTan Catarebuli siRr-
miseuli interviuebis saSualebiT ganxorcielda saqarTveloSi piris 
dakavebisas arsebuli standartebisa da praqtikis kvleva. zogadi Se-
fasebiT, ukanaskneli ori wlis ganmavlobaSi dakavebis standartebi 
da praqtikebi gaumjobesebulia da daaxloebulia adamianis uflebaTa 
evropul konvenciasTan. Tumca kvlevis Sedegad gamovlinda rogorc 
dakavebis standartebis naklovanebebi, aseve maTi ganxorcielebis pro-
cesSi damkvidrebuli naklovani praqtika.

dakavebis procesi, romelic ZiriTadad sasamarTlo ganCinebis sa-
fuZvelze unda xorcieldebodes, umeteswilad gadaudebeli au-
cileblobis sababiT ganCinebis gareSe xorcieldeba. prokurorTa 
Suamdgomlobebi ganCinebis mopovebis dros, iseve rogorc gadaude-
beli aucileblobis dasabuTebisas sustia da ar pasuxobs dasabu-
Tebuli varaudis standarts. sakmaod xSirad xdeba dakavebis wesis 
aRsrulebisas normebis darRveva. gvxvdeba problemebi mirandas 
uflebebis ganmartebasTan, dakavebis drois dafiqsirebasTan, piris 
zewolasTan, advokatis momsaxurebis SezRudvasTan, dakavebis oqmis 
dakavebis adgilze SevsebasTan, oqmis aslis dakavebuli pirisTvis 
gadacemasTan dakavSirebiT. msgavs xarvezebze iSviaTad miuTiTeben 
mosamarTleebi, radgan maTive ganmartebiT, am darRvevebze nakle-
bad Suamdgomlobs dacvis mxare. advokatebis ganmartebis Tanaxmad, 
amis erT-erTi mizezi isaa, rom aRkveTis RonisZiebis ganxilva xde-
ba Zalian mokle droSi da advokatebs ar aqvT dro mtkicebulebis 
Sesagroveblad. rodesac arsebiTi ganxilvisTvis ukve aqvT mtkice-
bulebebi, sasamarTlo maT aRar ixilavs. garda amisa, advokatebs aq-
centi saproceso SeTanxmebaze gadaaqvT da sasamarTlos an prokura-
turis „argaRizianebis“ mizniT, zedmetad aRar akeTeben saproceso 
darRvevebze aqcents. 

zogadad, saproceso moqmedebebSi CarTul pirebs (prokurorebs, mosa-
marTleebs da advokatebsac ki) aqcenti saqmis arsebiT mxareze gadaaq-
vT da yuradRebis miRma rCebaT dakavebis proceduruli mxareebis da-
cva. msgavs viTarebaSi advokatebi braldebis mxareze arian „awyobile-
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bi“ da ZiriTadad orientacias iReben, rac SeiZleba martivad miaRwion 
arasapatimro RonisZiebis Sefardebas. im SemTxvevaSi, rodesac kva-
lificiuri advokatebi cdiloben darRvevebze yuradRebis gamaxvile-
bas, sasamarTlo xSirad reagirebis gareSe tovebs msgavs faqtebs da 
advokatebis Suamdgomlobas ar akmayofilebs „araarsebiTi xasiaTis 
darRvevis“ gamo.

abstraqtuli Sefasebis mizniT dakavebis procesTan dakavSirebul sis-
temaSi SeiZleba gamovyoT oTxi elementi: kanonmdebloba, aqtorebi 
(saproceso moqmedebebis monawileebi), struqtura da sazogadoeba. 
oTxive elements Tavisi problemebi gaaCnia da maTi xarvezebi araerTm-
niSvnelovan gavlenas axdens dakavebis standartebsa da praqtikaze. 

negatiuri gavlenis mixedviT, yvelaze ufro problemuri samarTal-
damcavi organoebis ierarqiuli struqturaa, romelic gavlenas ax-
dens sasamarTlo procesis warmarTvaze, advokatebis aqtivobaze, sa-
zogadoebis wevrebis farulad SiSze, ris gamoc, mzad arian, aitanon 
maTi uflebebis darRveva. Semdeg problemuria Tavad samarTlebrivi 
CarCo. 

rogorc kvlevis Sedegebidan gamovlinda, dakavebis Sesaxeb sisxlis 
samarTlis saproceso kodeqss aqvs xarvezebi, garda amisa is tovebs 
araregulirebad sakiTxebs, romlebiTac xels uwyobs piris dakavebis 
mankieri praqtikis damkvidrebas. mcire, magram mainc gvxvdeba legalu-
ri xarvezebi kanonmdeblobaSi, romelTa Secvlac mniSvnelovania. 

negatiuri gavlenis sididis mixedviT, mesame adgilze saproceso moqme-
debebis monawileebi dganand. zogadad samive rgolis warmomadgenel-
Ta kvalifikacia dadebiTad fasdeba, Tumca mosamarTleTa SemTxevaSi 
aqcentirebulia maTi mikerZoebuloba braldebis sasareblod, maTi 
dakavebuloba da datvirTuloba prokurorebis SemTxvevaSi vlindeba 
maT mier Zalauflebis gadametebaSi da Zveli praqtikis gagrZeleba-
Si braldebulebze zewolis ganxorcielebis gziT mtkicebulebaTa da 
aRiarebaTa mopovebisaTvis. 	

dabolos, advokatebis kvalifikacia yvelaze xSirad dgeba eWvqveS, 
rodesac isini Tavisi arakvalificiurobidan gamomdinare, ara damou-
kidebel da Zlier, aramed braldebaze damokidebul mxared gamodian. 

yvelaze naklebi intensivobis, Tumca mainc mniSvnelovani meoTxe ele-
mentia sazogadoeba. kvlevis Sedegebidan Cans, rom moqalaqeebs zo-
gadad adamianis uflebebze da konkretulad dakavebis procesebze 
informacia ar aqvT. zewolisa da arainformirebulobis gamo dakave-
buli pirebi xSirad gaucnobiereblad aweren xels oqmebs, uars acxa-
deben advokatis, janmrTelobis mdgomareobis Semowmebis uflebebze. 
moqalaqeebi farulad atareben samarTaldamcavi organoebis mimarT 
SiSs da maqsimalurad cdiloben maTTan mSvidobianad da swrafad „moa-
gvaron“ urTierToba. 
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dakavebis standartebis da praqtikis gaumjobesebis mizniT SemuSavda 
zogadi da konkretuli rekomendaciebi. 

zogadi rekomendaciebi

•	 dakavebis praqtikis gaumjobesebis mizniT aucilebelia, mis ganxor-
cielebaSi CarTuli saproceso moqmedebebSi monawileebis - mosa-
marTleebis, prokurorebis, dakavebis uflebamosilebis mqone pire-
bis, advokatebis kvalifikaciis amaRleba (dakavebis safuZvlebis da 
dakavebis wesis irgvliv) da maTi mxridan dakavebis maRali standar-
tebis praqtikaSi danergvis xelSewyoba;

•	 aucilebelia samoqalaqo cnobierebis donis amaRleba piris daka-
vebis safuZvlebisa da procedurebis Sesaxeb. sasurvelia, infor-
macia dakavebuli piris uflebebis Sesaxeb gavrceldes sainfor-
macio saSualebebis (sazogadoebrivi mauwyebeli, radio, da a.S.) 
da socialuri qselebis gamoyenebiT, rac SeiZleba ganxorciel-
des saxelmwifos mier arasamTavrobo seqtorTan erToblivi Ta-
namSromlobiT;

•	 gamocdilebis gaziarebis mizniT mizanSewonilia, garkveuli perio-
dulobiT Sexvedrebis organizeba mosamarTleTa, prokurorTa da 
advokatebis monawileobiT.

warmodgenili zogadi rekomendaciebi met-naklebad abstraqtul xa-
siaTs atarebs. qvemoT warmodgenili konkretuli rekomendaciebis 
ganxorcielebas ki, mxolod sakanonmdeblo cvlilebebTan erTad, sa-
proceso moqmedebebSi monawile institutebis keTili neba esaWiroeba.

rekomendaciebi dakavebis safuZvlebis Sesaxeb

1.	 piris dakaveba ganCinebis gareSe v. piris dakaveba ganCinebis sa-
fuZvelze - kvlevis farglebSi samarTaldamcavi organoebidan da 
sasamarTlodan moTxovnil iqna statistikuri informacia imis Se-
safaseblad, Tu ra procentuli urTierTmimarTeba arsebobs pi-
ris sasamarTlo ganCinebiT dakavebasa da e.w. gadaudebeli aucile-
blobiT dakavebas Soris. samwuxarod, statistikis gaanalizeba ver 
moxerxda, radgan miRebuli werilebis Tanaxmad, aRniSnuli tipis 
informaciis Segroveba ar xorcieldeba samarTaldamcavi organoe-
bis an sasamarTlos mier. aqve unda aRiniSnos is garemoeba, rom in-
terviuebis dros gamovlinda Semdegi tendencia, romlis mixedviT, 
braldeba da dacva urTierTsawinaaRmdego pozicias iziareben: 
prokurorebi calsaxad miiCneven, rom ganCinebis safuZvelze piris 
dakavebis faqtebi Warbobs, xolo advokatTa mosazrebiT, dakave-
bis udidesi nawili xdeba gadaudebeli aucileblobis farglebSi. 
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mosamarTleebs Sualeduri pozicia ukaviaT. aRniSuli damokide-
buleba cxadyofs, rom piris dakaveba ganCinebis gareSe ar war-
moadgens sagamonakliso SemTxvevas da samarTaldamcavi organoebi 
ganCinebiT piris dakavebis magier upiratesobas ganCinebis gareSe 
dakavebas uWerdnen mxars.

2.	 dasabuTbuli varaudis standarti piris ganCinebiT dakavebis SemTx-
vevaSi - saqarTvelos sisxlis samarTlis saproceso kodeqsis 171-e 
muxlis Tanaxmad, mosamarTlis mier zepiri mosmenis gareSe piris 
dakavebis Taobaze ganCinebis gamotanisTvis ZiriTadi safuZvelia 
dasabuTebuli varaudis arseboba, rom pirma Caidina danaSauli, 
romlisTvisac, sasjelis saxiT, gaTvaliswinebulia Tavisuflebis 
aRkveTa. Sesabamisad, mosamarTle valdebulia, Seamowmos aRniSnuli 
safuZvlis arseboba an ararseboba da mxolod dadebiTi pasuxis mi-
Rebis SemTxvevaSi gadavides damatebiTi safuZvlebis, e.w. safrTxee-
bis (mimalva, argamocxadeba da a.S.) Sefasebaze. ganCinebis oqmebis 
Seswavlam cxadyo, rom praqtikaSi pirvel nawilTan dakavSirebiT 
uaryofiTi Sefasebis miuxedavad, rac avtomaturad piris dakaveba-
ze uaris Tqmis safuZelia, mosamarTleebi agrZeleben damatebiTi 
safuZvlis an/da safuZvlebis Sefasebas. amasTan, prokurorebi Ta-
vianT SuamdgomlobebSi iseve rogorc mosamarTleebi, ganCinebis da-
sabuTebisas nakleb yuradRebas aqceven dakavebis ZiriTad safuZvels 
da pirdapir damatebiTi safuZvlebis dasabuTebiT Semoifarglebian.  
 
am mxriv, mniSvnelovania, prokurorebis mier Suamdgomlobis mom-
zadebisas da mosamarTleebis mier ganCinebis dasabuTebisas gaTva-
liswinebul iqnes ZiriTadi safuZveli da mxolod aRniSnuli mo-
Txovnis dakmayofilebis Semdgom moxdes damatebiTi safuZvlebis 
Sefaseba.

3.	 prokuroris Suamdgomloba piris dakavebaze - kvlevis farglebSi 
gamoaSkaravda, rom xSirad prokurori Tavis SuamdgomlobaSi Se-
moifargleba dakavebis safuZvelsa da pirobebze mxolod zogadi 
miTiTebiT, romelsac ar axlavs araviTari dasabuTeba, faqtebsa da 
informaciaze miTiTebiT. kvlevis avtorebs migvaCnia, rom aRniS-
nuli midgoma ar akmayofilebs dasabuTebuli varaudis standards, 
rom pirma Caidina danaSauli da, amasTanave, arsebobs dasabuTebuli 
varaudi, rom piri miimaleba da a.S.

Tuki prokurori SuamdgomlobaSi uTiTebs piris dakavebis sxvadasx-
va an yvela arsebul damatebiT safuZvels, magram dasabuTeba axlavs 
mxolod erTs, maSin sasamarTlom piris dakavebis aucileblobasa da 
mizanSewonilobaze unda imsjelos mxolod am erTi dasabuTebuli da-
matebiTi safuZvlis mixedviT (esec mas Semdeg, rac darwmundeba, rom 
arsebobs dasabuTebuli varaudi, rom pirma Caidina danaSauli).

4.	 mosamarTlis mier safuZvlebis Sefaseba prokuroris Suamdgomlo-
baSi dayenebuli moTxovnis safuZvelze - kvlevis farglebSi Seswa-
vlili ganCinebebiT gamovlinda, rom rig SemTxvevebSi mosamarTle 
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ganCinebaSi damatebiT miuTiTebs dakavebis iseTi garemoebis (piro-
bis) arsebobaze, romelic ar iyo miTiTebuli prokuroris Suam-
dgomlobaSi an piriqiT, mosamarTle srulad da amomwuravad ar 
msjelobs prokuroris SuamdgomlobaSi miTiTebuli dakavebis yve-
la safuZvelsa da pirobis Sesaxeb, romelic gamyarebulia faqtebiT 
da monacemebiT. aRsaniSnavia, rom msjeloba mniSvnelovania, miu-
xedavad imisa, mosamarTle daakmayofilebs Tu ar daakmayofilebs 
prokuroris moTxovnas. 

Tuki prokuroris mier Setanili Suamdgomloba piris dakavebaze Sei-
cavs mniSvnelovan xarvezebs (magaliTad: masSi miTiTebulia dakave-
bis pirobebi, magram ar aris miTiTeba dakavebis safuZvlis Sesaxeb, 
SuamdgomlobaSi miTiTebulia dakavebis iseT safuZvelze an pirobaze, 
romelsac ar iTvaliswinebs saproceso kanoni da sxva), mosamarTlem 
Tavis ganCinebaSi unda miuTiTos aseT xarvezze, miuxedavad imisa, akma-
yofilebs Tu ar akmayofilebs Suamdgomlobas;

prokuroris Suamdgomlobis ganxilvisas mosamarTle ar unda dakma-
yofildes mxolod imis SemowmebiT, rom saqmeSi warmodgenilia gark-
veuli masalebi, aramed unda daadginos, saqmeSi arsebuli masalebiT 
namdvilad dasturdeba Tu ara piris dakavebisaTvis saWiro safuZvli-
sa da pirobebis arseboba.

5.	 piris dakavebis Sesaxeb sasamarTlo ganCinebis dasabuTeba - dauS-
vebelia, sasamarTlos mxridan ganCinebis mxolod zogadi Sinaarsis 
frazebiT dasabuTeba: rom prokuroris Suamdgomloba dasabuTebu-
lia; rom arsebobs dasabuTebuli varaudi braldebulis mier dana-
Saulis Cadenaze da a.S. sasamarTlos ganCineba piris dakavebaze unda 
eyrdnobodes konkretul garemoebebze miTiTebasa da dasabuTebas. 
aseTive moTxovna waeyeneba sasamarTlos im SemTxvevaSic, rodesac 
is ar akmayofilebs Suamdgomlobas.

sasamarTlos ganCinebaSi piris dakavebis safuZvlad miTiTebuli unda 
iyos mxolod is garemoebebi, romelTa realurad arseboba dasturde-
ba saqmis masalebiT/faqtebiT/monacemebiT da ara yvela safuZveli, 
rac prokurors aqvs miTiTebuli SuamdgomlobaSi dausabuTeblad.

6.	 dakavebis kanonierebis Sefaseba - saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 176-e muxli exeba dakavebidan gaTavisuflebas, 
romlis Tanaxmad, dakavebuli unda gaTavisufldes, Tu ar dadas-
turda eWvi, rom man Caidina danaSauli an dakavebisas arsebiTad 
dairRva sisxlis samarTlis saproceso kanonis moTxovna. gadawy-
vetilebas iRebs prokurori an mosamarTle. kvlevis farglebSi 
gamoCnda, rom wamyvani poziciis Tanaxmad, mosamarTle ufleba-
mosilia, mxolod Seamowmos piris dakavebis wesis procedurebi 
da ara dakavebis safuZvlebi. aRniSnuli ewinaaRmdegeba dakave-
bis kanonierebis Sefasebis procedurul garantias, romlis Tanax-
mad, fasdeba rogorc dakavebis safuZvlebi (Sinaarsi), aseve daka-
vebis procedurebi. Sesabamisad, kvlevis avtorebs migvaCnia, rom 
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sisxlis samarTlis saproceso kanonmdeblobaSi ufro cxadad unda 
ganisazRvros mosamarTlis valdebuleba piris mimarT aRkveTis 
RonisZiebis Sefardebis Suamdgomlobis ganxilvisas. Seamowmos, 
braldebulis dakavebisas xom ar iyo darRveuli misi uflebebi, 
arsebobda Tu ara dakavebis safuZveli da pirobebi, xolo Tavis 
ganCinebaSi jerovnad imsjelos aRniSnul sakiTxze Sesabamisi da-
sabuTebiT. aRniSnulis valdebuleba mosamarTles unda daekisros 
maSinac ki, roca sasamarTlo sxdomaze warmodgenili braldebuli 
ar aris dakavebuli da mis mimarT prokurori Suamdgomlobs ara-
sapatimro aRkveTis RonisZiebis gamoyenebas, ra drosac mosamarT-
lem unda gaarkvios, iyo Tu ara braldebuli dakavebuli, kano-
nieri iyo Tu ara misi dakaveba da xom ar dairRva misi uflebebi 
dakavebisas. 

7.	 saapelacio sasamarTloebis sagamoZiebo kolegiebis praqtika - 
sisxlis samarTlis saproceso kodeqsis 207-e muxlis meore paragra-
fis Tanaxmad, aRkveTis RonisZiebis gasaCivrebisas „SesaZloa agreTve 
mieTiTos ra arsebiTi mniSvnelobis mqone sakiTxebi da mtkicebule-
bebi ar gamoikvlia an ar Seafasa pirveli instanciis sasamarTlom“. 
aRniSnuli Canaweri iZleva saSualebas, saapelacio sasamarTlos saga-
moZiebo kolegiis mier mxaris dakavebis kanonierebis Sesaxeb pirveli 
instanciis mosamarTlis mier daukmayofilebeli saCivris ganxilvis 
SesaZlebloba. aRniSnuli faqti gavlenas ar moaxdens aRkveTi Ro-
nisZiebis Sefardebis sakiTxze, magram saSualebas miscems mag., dacvis 
mxares, idaos dakavebis ukanonobis Sesaxeb da saCivris dakmayofile-
bis SemTxvevaSi moiTxovos kompensacia ukanono dakavebisaTvis.

amasTan, saapelacio sasamarTloebis sagamoZiebo kolegiebis im mosa-
marTleebs, romlebic ixilaven aRkveTis RonisZiebis gamoyenebasTan 
dakavSirebiT pirveli instanciis sasamarTlos mier gamotanili gan-
Cinebis Taobaze Setanil mxaris saCivars. kerZod, mxedvelobaSia is 
garemoeba, rom am dros sagamoZiebo kolegiis mosamarTlem safuZvlia-
nad unda Seamowmos – iyo Tu ara braldebuli dakavebuli am saqmeze, 
dakavebis SemTxvevaSi dairRva Tu ara misi uflebebi da, rac mTava-
ria, pirveli instanciis sasamarTlom imsjela Tu ara am sakiTxze da 
moaxdina Tu ara reagireba aRmoCenil darRvevebze. yovelive aman ki 
saTanado asaxva unda povos sagamoZiebo kolegiis mosamarTlis mier 
saCivris Taobaze gamotanil ganCinebaSi. 

gansakuTrebiT dauSvebelia aRkveTis RonisZiebis sakiTxTan dakavSi-
rebiT mxaris mier Setanili saCivris ganxilvisas da ganCinebis gamota-
nisas sagamoZiebo kolegiis mosamarTlem mxari auaros da ar imsjelos 
piris dakavebisa Tu pirveli instanciis sasamarTlos mier piris daka-
vebidan gaTavisuflebis kanonierebis Sesaxeb maSin, rodesac am sakiTxs 
pirdapir ayenebs dacvis an braldebis mxare, anu am nawilSi saCivris 
upasuxod datoveba. aseve dauSvebelia aRniSnul sakiTxze sagamoZiebo 
kolegiis mosamarTlis mier Tavis ganCinebaSi pasuxis gacema mxolod 
zogadi frazebiT, konkretuli da safuZvliani msjelobisa da dasabu-
Tebis gareSe.
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8.	 sasamarTlo gadawyvetilebis/ganCinebis ganWvretadoba da dasabu-
Tebuloba - ganCinebebis Seswavlisas gamovlinda tendencia, rodesac 
erTi da igive mosamarTlis mier identur faqtobriv garemoebebTan 
mimarTebaSi miRbulia gansxvavebuli gadawyvetileba. amasTanave, gvx-
vdeba saqmeebi, romelTa dakavSirebiT teqstobrivad identuri da 
dausabuTebuli Suamdgomlobebi piris dakavebis moTxovniT, Setanili 
aqvs erTi da igive prokurors, romlebic aseve ganxilulia da dakma-
yofilebuli aqvs erTi da igive mosamarTles ganCinebiT, romlis sa-
motivacio nawilSi identurad gadatanili aqvs Suamdgomlobis teqs-
tobrivi amonaridebi raime Sefasebis gareSe. aRniSnuli faqti ar aris 
damaxasiaTebeli im regionebisaTvis, sadac mosamarTlis da prokuro-
ris raodenoba sakmaod mwiria (erTi mosamarTle da erTi prokurori). 

zemoaRniSnulis gaTvaliswinebiT, migvaCnia, rom aucilebelia prokuro-
ris mier Tavisi Suamdgomlobis dasabuTeba iseve, rogorc mosamarTlis 
mier arsebiTad msjeloba ganCinebis samotivacio nawilSi obieqturobis 
sakiTxTan mimarTebaSi, SesaZlo eWvis gaqarwylebis mizniT. amasTanave, 
piris dakavebis Sesaxeb ganCinebebis da aRveTis RonisZiebis Sefardebis 
dros rogorc pirveli instanciis sasamarTloebis mosamarTleebis, ise 
saapelacio sasamarTloebis mosamarTleebis mier piris dakavebisa da 
braldebulis mimarT aRkveTis RonisZiebis gamoyenebis sakiTxze miRe-
buli gadawyvetilebebi unda iyos ganWvretadi da dasabuTebuli.

dakavebis wesi da dakavebuli piris uflebebi

9.	 dakavebuli piris dakavebisTanave dauyovnebliv droebiTi moTa-
vsebis izolatorSi moTavseba - saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 174-e (dakavebis wesi) da 175-e (dakavebis oqmi) 
muxlebis Tanaxmad, dakavebuli piris gadayvana xorcieldeba poli-
ciis dawesebulebaSi an sxva samarTaldamcav organoSi. aRniSnul 
muxlebSi arsad ar aris miTiTebuli is garemoeba, rom dakavebuli 
piris gadayvana unda moxdes droebiTi moTavsebis izolatorSim, 
sadac uzrunvelyofili iqneba misi usafrTxoeba da ardaqvemde-
bareba zewolas an arasaTanado mopyrobas samarTaldamcavi or-
ganoebis warmomadgenlebis mxridan. amasTan, arsebuli Canawerebi 
dReisaTvis samarTaldamcavi organoebis warmomadgenlebs aZlevs 
saSualebas, rom dakavebuli piri policiis dawesebulebaSi imyo-
febodes sakmaod didi drois ganmavlobaSi da iq is daeqvemdeba-
ros zewolas da arasaTanado mopyrobas. faqtobrivad SesaZle-
belia, rom piri pirveli 48 saaTis ganmavlobaSi arc ki moxvdes 
droebiTi moTavsebis izolatorSi sagamoZiebo moqmedebebis Cata-
rebis motiviT.

mizanSewonilad migvaCnia, rom sisxlis samarTlos saproceso kodeqsis 
Sesabamis muxlebSi politikuri dawesebuleba/samarTaldamcavi orga-
no Seicvalos droebiTi moTavsebis izolatoriT. amasTan, dakonkret-
des, rom dakavebuli piris gadayvana unda moxdes dauyovnebliv. 
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10.	dakavebulisTvis dakavebis oqmis aslis gadacemis sakiTxi - kvlevis 
farglebSi gamovlinda, rom praqtikaSi Zalze iSviaTia SemTxveva, 
rodesac dakavebul pirs ganemarta da gadaeca dakavebis oqmis asli, 
rac, Tavis mxriv, dakavebuli piris dauyovnebliv gaTavisuflebis 
safuZvelia saqarTvelos sisxlis samarTlis saproceso kodeqsis 
175-e muxlis me-4 paragrafis Tanaxmad. aRniSnulis gaTvaliswine-
biT, mizanSewonilad migvaCnia, rom, Tu droebiTi moTavsebis izo-
latorSi dakavebuli piris Sesaxlebisas aRniSnul pirs ar aRmoaCn-
da dakavebis oqmis asli, droebiTi moTavsebis izolatorma ar unda 
miiRos aRniSuli piri. aRniSnuli Canaweri uzrunvelyofs dakaveba-
ze uflebamosil pirebs, keTilsindisierad moekidon dakavebis oq-
mis aslis pirisTvis gadacemas, rac, Tavis mxriv, saSualebas miscems 
dakavebul pirs, gaecnos Tavis uflebebs.

amasTanave, viTvaliswinebT, rom garkveuli obieqturi garemoebebis 
gaTvaliswinebiT, SesaZloa ver moxerxdes dakavebis oqmis dakavebis 
adgilze Sevseba. aseT SemTxvevaSi mizanSewonilad migvaCnia, dakave-
buli piris droebiTi moTavsebis izolatorSi miyvanidan erTi saaTis 
ganmavlobaSi damkavebelma uzrunvelyos dakavebis oqmis Sedgena da 
aslis dakavebuli pirisTvis gadacema, rac unda dadasturdes droebi-
Ti moTavsebis izolatoris TanamSromlis xelmoweriT.

11.	uflebamosili piris xelmowera - sisxlis samarTlis saproceso 
kodeqsis 175-e muxlis mesame paragrafis Tanaxmad, dakavebis oqmi 
srulyofilad Sevsebulad iTvleba policiis an sxva samarTaldam-
cavi organos uflebamosili piris xelmoweriT. marTalia, aRniS-
nuli Canaweris mizani SeiZleba iyos xelmZRvanelis mier dakavebis 
dros arsebuli darRvevebis gamovlineba da Sesabamisi zomebis mi-
Reba. praqtikaSi sxvagvarad xdeba da swored aRniSnuli garemoe-
bis momizezebiT xdeba dakavebuli piris dakavebisTanave polici-
is dawesebulebaSi gadayvana. amasTanave, aRniSnuli Canaweri xels 
uwyobs damkvidrebul praqtikas, romlis Tanaxmad, dakavebis oqmi 
obieqturi mizezebis ararsebobis miuxedavad, umeteswilad ivseba 
policiis dawesebulebaSi. 

Sesabamisad, mizanSewonilad migvaCnia „policiis an sxva samarTaldam-
cavi organos uflebamosili piri“ Seicvalos Semdegi formulirebiT 
„droebiTi moTavsebis izolatorSi SesaxlebisTanave, oqms xels awers 
dorebiTi moTavsebis izolatoris TanamSromeli, romliTac dastur-
deba dakavebuli pirisTvis dakavebis oqmis aslis gadacema“.

12.	sagamoZiebo moqmedebebis droebiTi moTavsebis izolatorSi ganxor-
cieleba pirveli 48 saaTis ganmavlobaSi - kvleviT gamovlinda, rom 
samarTaldamcavi organoebis warmomadgenlebis azriT, policiis 
dawesebulebaSi dakavebuli piris gadayvana savaldebuloa iseTi sa-
gamoZiebo moqmedebebis ganxorcielebisaTvis rogoric aris dakiTxva, 
amocnoba da sagamoZoebo eqsperimenti. aqve unda aRiniSnos is gare-
moeba, rom sisxlis samarTlis saproceso kodeqsSi ar aris calsaxad 
miTiTebuli, rom aRniSnuli sagamoZiebo moqmedebebis ganxorcieleba 
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unda moxdes policiis dawesebulebaSi an policiis dawesebulebidan 
gayvaniT. Sesabamisad, pirveli ori sagamoZiebo moqmedebebis Sesru-
leba sruliad SesaZebelia droebiTi moTavsebis izolatorSi, xolo 
sagamoZiebo eqsperimentisTvis piris gayvana SesaZlebelia droebiTi 
moTavsebis izolatoridan iseve, rogorc policiis dawesebulebidan, 
Tuki sisxlis samarTlis saproceso kodeqsis 174-e da 175-e muxlebSi 
Caiwereba, rom dakavebuli piris dakavebisTanave dauyovnebliv ga-
dayvana xorcieldeba droebiTi moTavsebis izolatorSi. 

13.	dakavebuli piris samedicino Semowmebis garantireba - saqarTve-
los sisxlis samarTlis saproceso kodeqsis 38-e muxlis meore pa-
ragrafis Tanaxmad, dakavebul pirs aqvs Sesabamis dawesebulebaSi 
(droebiTi moTavsebis izolatorSi) Sesaxlebisas ufaso samedici-
no Semowmebis ufleba. kvlevis farglebSi gamovlinda, rom xSirad 
dakavebulma pirebma ar ician aRniSnuli uflebis Sesaxeb. Sesabami-
sad, mizanSewonilad migvaCnia, aRniSnul muxls daematos debuleba, 
romlis Tanaxmad, dakavebuli piris mier samedicino Semowmebaze ua-
ris Tqma unda damowmdes calke oqmiT. aRniSnuli procedura xels 
Seuwyobs am uflebis efeqtur realizebas. amasTan, amosaRebi iqneba 
174-e muxlis meoTxe paragrafi, romelic iTvaliswinebs dakavebu-
li piris mier policiis dawesebulebaSi miyvanisas janmrTelobis 
Semowmebas, radgan kvlevis avtorebis mier warmodgenili rekomen-
daciebis Tanaxmad, dakavebuli piris dakavebisTanave gadayvana unda 
moxdes droebiTi moTavsebis izolatorSi.

14.	dakavebuli pirisaTvis dacvis uflebis ganmarteba - kvlevis dros 
gamoikveTa, rom dakavebul pirs ar ganemarteba advokatis yolis 
ufleba, maT Soris, saxelmwifo xarjze iyolios advokati, Tu ga-
nekuTvneba socialurad daucvelTa kategorias. aRniSnulis Sesaxeb 
kvlevis farglebSi imsjeles ufaso iuridiuli saamsaxuris ad-
vokatebma. aRniSnuli problemis aRmosafxvrelad mizanSewonilia 
sisxlis samarTlis saproceso kodeqsSi ganxorcieldes cvlileba 
da damkavebel pirs daevalos dakavebuli pirisaTvis advokatis yo-
lisa da saxelmwifos xarjze dacvis uflebiT sargeblobis Taobaze 
ganmartebis Sesaxeb calke oqmis Sedgena.

15.	dakavebis uflebamosilebis mqone piris disciplinuri pasuxism-
gebloba dakavebis procedurebis arsebiTi darRvevis SemTxvevaSi 
- kvlevis avtorebs mizanSewonilad migvaCnia, sisxlis samarTlis 
saproceso kodeqsis 172-e muxliT gaTvaliswinebuli dakavebis pro-
cedurebis arsebiTi darRvevis SemTxvevaSi dadges Sesabamisi daka-
vebis ganmaxorcielebeli piris disciplinuri pasuxismgeblobis 
sakiTxi. aRniSnuli, erTi mxriv, xels Seuwyobs dakavebaze ufle-
bamosilebis ganmaxorcielebeli pirebis mier dakavebis procedu-
rebis keTilsindisierad Sesrulebas da, meore mxriv, samoqalaqo 
sazogadoebis mier samarTaldamcavi organoebis pasuxismgeblobis 
sakiTxis monitorings aRniSnul sakiTxTan mimarTebaSi, minimum, sta-
tistikuri monacemebis gamoTxovnis da Seswavlis kuTxiT.
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damatebiTi rekomendaciebi

16.	„sxva aleternatiuli RonisZiebis“ ganmarteba - saqarTvelos sisxlis 
samarTlis saproceso kodeqsis 171-e muxlis (dakavebis safuZveli) 
me-3 paragrafis Tanaxmad, sasamarTlos ganCinebis gareSe piris daka-
veba nebadarTulia, Tu arsebobs dasabuTebuli varaudi, rom pir-
ma Caidina danaSauli … safrTxe Tavidan ver iqna acilebuli sxva 
alternatiuli RonisZiebiT, romelic proporciulia, savaraudod, 
Cadenili danaSaulis garemoebebisa da braldebulis piradi monace-
mebisa. procesi ar ganmartavs, Tu ra SeiZleba iyos aRniSnuli al-
ternatiuli RonisZieba da ra pirobebSi SeiZleba misi gamoyeneba.

17.	arasapatimro giraos Sefardebis sakiTxi dakavebuli piris mimarT - 
saqarTvelos sisxlis samarTlis saproceso kodeqsis me-200 muxlis 
me-6 paragrafis Tanaxmad, giraos gamoyenebis uzrunvelyofis miz-
niT, sasamarTlo, prokuroris Suamdgomlobis safuZvelze an saku-
Tari iniciativiT, dakavebul pirs ufardebs patimrobas manam, sanam 
dakavebuli piris mier ar moxdeba giraos sruli an nawilobriv 
(aranakleb 50%) dafarva. aRniSnuli norma Tavisi SinaarsiT ar em-
saxureba aRkveTis RonisZiebis Sefardebis miznebs. Sesabamisad, mi-
zanSewonilad migvaCnia, saproceso kodeqsSi gauqmdes es debuleba.

amasTan, kvlevisas gamoikveTa mosazreba da praqtika, romlis Tanax-
mad, ukanono dakavebis SemTxvevaSi mosamarTleebis mier ukanonobis 
„dabalanseba“ xorcieldeba arasapatimro giraos gamoyenebiT. aRniS-
nuli midgomac aramizanSewonilad migvaCnia, radgan ukanono dakavebis 
SemTxvevaSi unda moxdes piris dakavebidan gaTavisufleba, Tundac es 
gaTavisufleba iyos wuTieri da aRniSnuli faqtisgan damoukideblad 
moxdes aRkveTis RonisZiebis Sefardebis sakiTxis gadawyveta. amasTan, 
ukanono dakavebis faqtis dadgena miscems pirs ukanono dakavebis faq-
tTan dakavSirebiT kompensaciis moTxovnis SesaZleblobas.
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Chapter 1. 

INTRODUCTION AND METHODOLOGY

Introduction

The Criminal Procedure Code of Georgia of 1999 as well as the new Criminal Procedure Code 
of 2009 determine the standards applicable to the criminal detainment of a person and the 
procedures related to detention during first 48 hours’ from the moment of arrest. In 2000s, 
detention practice in Georgia was heavily criticized both by the international mechanisms 
(UN and European Council Contractual and Monitoring Bodies) as well as the Constitutional 
Court of Georgia. 

In addition, upon entry into force of the new Criminal Procedure Code, the focus has 
shifted to the application and justification of preventive measures. Consequently, matters 
of necessity of initial detention and its justification and protection of procedural guarantees 
during the arrest were given the lesser attention from both the international and domestic 
human rights monitoring mechanisms. 

Considering the mentioned, this study aims at demonstrating current situation of a person 
being detained based on or without the court ruling by studying practice and analyzing 
characteristic data of the common courts as well as the challenges related to the detention 
rules for the years of 2013 and 2014.

The study begins with description of the mandatory international standards regarding the 
detention of a person in Georgia and then follows with analysis of cases from selected eight 
city courts. The third part is dedicated to the results of the qualitative study - so called in-
depth interviews. The study finally presents general and specific recommendations.

Study Methodology for Analyzing the Case-Law

The study of legality of detention practice and related problems has been conducted in 
two main directions – detention based on a court ruling and without such ruling so called 
detention in cases of urgent necessity.
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For this purpose, while conducting the study, the team has analyzed the ruling issued by city 
courts in 2013 and 2014 in relation to the detention cases. Namely, the study emphasized 
on the three regions having distinguishing characteristics, such as: Tbilisi, Autonomous 
Republic of Adjara, Samegrelo - Zemo Svaneti and Meskhet-Javakheti. Each of these regions 
are characterized with certain specificities making them interesting subjects of the study – 
Tbilisi being a capital of Georgia with the most number of cases in the investigation bodies 
and the court; Adjara region as the autonomous republic; Samegrelo – Zemo Svaneti as 
having the highest number of population and Meskhet-Javakheti as the multinational 
region. Hence the study provides for the practice existing in relation to detentions in Tbilisi 
City Court, Batumi City Court, Zugdidi City Court, Akhaltsikhe and Akhalkalaki City Courts. 
This method allowed the team to identify common trends and challenges while conducting 
the research.

For the purposes of the study, following type of information has been requested from the 
courts of these eight regions:

-	 Copies of the detention rulings;

-	 Copies of the court rulings denying the law-enforcement authorities authorization to 
detain;

-	 Copies of the rulings regarding the application of the preventive measures by the court 
that granted accused release from detainment;

-	 Copies of the rulings finding the personal search conduced in cases of alleged urgent 
necessity illegal and the obtained information – inadmissible;

-	 Copies of the rulings adopted by the judges on the preliminary hearing based on which 
the court found the detention report and/or detention rulings inadmissible.

During the study, each eight courts responded and partially provided the requested 
documentation:

Namely, the detention rulings were received from Telavi, Gori, Kutaisi, Zugdidi, Batumi, 
Akhaltsikhe and Akhalkalaki city courts. Tbilisi City Court delivered only part of the requested 
documents. In total, the number of the obtained rulings amounted to 523. Considering 
the deficient provision of the detention rulings, it would not be right to use the number 
to determine total number of ruling based detentions in the mentioned regions in 2013-
2014. In addition, for consistent study of the case-law, the obtained rulings were analyzed 
according to the motions filed from day 1st to day 15th of each month of 2013-2014.

In addition, the city courts only partially provided the remaining information that has also 
been considered through the case-law analysis: 52 rulings on refusal to detain a person, 
2 copies of rulings on detention and search procedure, and 9 rulings finding the urgent 
personal search illegal.

None of the courts provided copies of the rulings according to which the court found the 
record of arrest and/or detention ruling inadmissible on the preliminary hearing.
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Moreover, the team has requested Tbilisi and Kutaisi Courts of Appeals information 
regarding the application of preventive measures by the investigation chambers and copies 
of the rulings revoking or changing the application of the preventive measures issued by 
lower courts. Both courts provided these documents, in total - copies of 187 rulings.

Protection of personal data given in the copies of the rulings has been secured by the courts 
by coding the names and last names throughout the study. Furthermore, while presenting 
the examples identified through the study, the authors of the study refrained from naming 
specific court, judge or prosecutor for the purposes of protecting data and avoiding 
disclosure of the factual circumstances of the cases. 

For the purposes of collecting the general statistical data, the public information was 
requested from the analytical services of the Supreme Court of Georgia, Ministry of Internal 
Affairs, the Chief Prosecutor’s Office of Georgia and investigation units of five ministries 
(Ministry of Justice, Ministry of Internal Affairs, Ministry of Defense, Ministry of Finances, 
Ministry of Corrections of Georgia). Unfortunately, in most cases, our requests were left 
without any response, while according to the letters received form some of them (Supreme 
Court of Georgia, the Chief Prosecutor’s Office of Georgia), detention related statistics 
are not being collected (differentiating between the detentions carried out based on and 
without the court rulings etc.).

Study Methodology from the Point of Qualitative Analysis

This part of the study has been conducted around the main question – what standards and 
practice are established in Georgia regarding the detention? In order to answer this question, 
the team conducted the qualitative study by using in-depth interview and group interview 
methodology. Object of the study was the persons engaged in the detention process in 
Georgia such as lawyers, 1 judges and prosecutors. Unfortunately, the project team was 
unable to question investigators. Taking into consideration existing legal framework, the 
team elaborated the research instrument – three different questionnaires for the target 
groups. For the purposes of comprehensive study of the matter, eight cities/regional centers 
selected: Tbilisi, Kutaisi, Batumi, Zugdidi, Gori, Telavi, Akhaltsikhe/Akhalkalki. Considering 
number of the persons engaged in the legal processes of the cities/regional centers, 
respondents were selected either personally (when the number of the persons engaged in 
each segment was too low) 2 or based on the random selection method 3.

The in-depth interviews were conducted until the difference in the information received 
through the interviews became peripheral and insignificant. Total of 56 respondents were 
introduced with each interviews lasting from 40 till 90 minutes. Table #1 provides number 
of the interviewed judges, prosecutors and attorneys according to their places of work.

1	 Lawyers of the Georgia Bar Association, Georgian Law Firms Association and Free Legal Aid Service of Georgia;

2   This principle was used for selection of judges and prosecutors;

3   This principle was used for selection of lawyers;
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Table #1: Position and Workplace of the Interviewed Respondents

After completing the field works, the team prepared transcripts of the conducted 
interviews. During the analysis, we coded the interviews for the classification purposes, 
selected thematic blocks and categories, typical and atypical cases from the interviews. 
As a nest stage, the team conducted comparative analysis of the attitudes of the target 
groups (judges, prosecutors and attorneys), practice and positions. We managed to answer 
the main question of the study and elaborated recommendations for the purposes of 
improving standards and practice regarding the detention. For protecting anonymity and 
confidentiality of the participants of the studies, identification data has been removed 
from the collected information. Considering the qualitative research characteristics, the 
results are not representative. However, it does describe the standards and processes that 
are carried out and viewed from the perspective of judges, prosecutors and attorneys in 
different regions of Georgia.

JUDGE PROSECUTOR ATTORNEY TOTAL

Tbilisi 3 1 8 12

Kutaisi 2 1 6 9

Batumi 1 1 5 7

Zugdidi 1 1 5 7

Akhaltsikhe/Akhalkalaki 2 1 4 7

Gori 1 1 5 7

Telavi 1 1 5 7

Total 11 7 38 56
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Chapter II. 

OVERVIEW OF THE PROVISIONS 
RELATED TO DETENTION UNDER  

THE CRIMINAL PROCEDURE  
CODE OF GEORGIA

Detention represents one of the most widely applied and at the same time, much sensitive 
institute among the coercion measures under the Criminal Procedure Code of Georgia 
considering its special nature. Therefore, increased attention to this mechanism from not 
only lawyers but also majority of population is not accidental. In addition to the relevance 
of the normative regulations of detention as the procedural coercion measures, it is 
important to understand whether the mentioned procedural – normative regulations and 
the imperative international legal provisions are observed while using detention in the 
investigation and court practice. On the other hand, we may have an objective impression 
on not only existence or non-existence of actual justice in the given country, but also, 
regarding the quality of democracy of the entire political system.

For determining the above-mentioned, this study will firstly provide the short overview 
of those normative regulations that exist in the Georgian criminal procedure law for 
determining legal basis for detention of the accused and other persons during which their 
rights should be duly observed.

Normative regulations of detention are given in articles 170 through 178 of the Criminal 
Procedure Code of Georgia. However, for the purposes of this study, we will mainly discuss 
those procedural regulations of detention that are determined in articles 171 through 174 
of the mentioned Code since these articles establish the mandatory procedures that shall 
be complied and unequivocally observed while detaining the accused person. In addition, 
we will partially discuss the circumstances covered in some sections of articles 175 and 176 
related to the grounds of releasing a person after detention. 

Article 171 of the Criminal Procedure Code of Georgia determines the grounds for detention 
of person based on the court ruling. This is the case when the person may still not be 
involved in the process as the accused, however, the law allows prosecutor to issue an 
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order regarding charging such person. For such cases, the mentioned procedural provision 
determines the mandatory grounds for court ruling based detention. If such grounds do not 
exist, detention is prohibited. In this part, for the purposes of the present study conducted 
to identify observance of legality and rights of a person by the courts while discussing the 
motions filed by the prosecution on detention, the most essential and important aspect is 
to determine absence or presence of the detention grounds and not the procedures that 
are to be followed by the prosecutor while filing motion to the court for detaining a person 
or the accused and rules of hearing such motions by the court.

Section 1 of article 171 of the Criminal Procedure Code of Georgia (CPC) determines the 
mandatory grounds for detaining a person. In the first place, there should be a probable cause 
as to commissioning of a crime for which the Criminal Code of Georgia stipulates imprisonment 
as a punishment. This is a necessary pre-condition, but is not sufficient to detain a person. For 
detention, there should be one of the additional conditions listed in the same procedural norm. 
However, before discussing those, we have to determine nature of the mentioned pre-condition. 
If we conduct close observation, the pre-condition unifies two criteria: first, existence of probable 
cause as to commissioning of crime and second, the law should stipulate imprisonment as a 
sanction for the crime. Criterion of a probable cause is very important guarantee for protecting 
a person from the unreasonable restriction that also includes requirement for some factual 
data that proves version of commissioning a crime by the person. As to the second criterion 
mentioned above, such as stipulation of imprisonment as a sanction for the crime, its mandatory 
nature is self-explanatory. It would be totally unjustified to detain a person even for the interests 
of investigation and court proceedings and restriction of his or her freedom when the law does 
not in the end punishes such crime with imprisonment.

At the same time, as mentioned above, there has to be one of the following conditions 
determined in section 1 of article 171 of CPC – probable cause that the person will:

1. Flee;

2. Not appear before the court;

3. Destroy information important to the case;

4. Commit a new crime. 	

Existence of each of such condition should be proven with the factual data and should be 
indicated in the motion submitted by the prosecutor as well as in the relevant court ruling. 
In other cases, the detention would be illegal.

We have to also consider that the court does not have right to indicate the grounds of the 
detention that were not included in the prosecutor’s motion. However, the court has right 
to find existence of probable cause and base its ruling on detention of a person in relation 
to only one of the grounds out of one or more alternative detention grounds indicated by 
the prosecutor in the motion. This is how the court ruling based detention is regulated in 
section one of article 171 of the Criminal Procedure Code of Georgia.

Except for the mentioned, the second and third sections of the same article of the Criminal 
Procedure Code determine grounds for detaining a person without the court ruling. The 
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second section of the article provides list of the six specific conditions existence of any one 
of those is sufficient for detention of a person without the court ruling. The conditions are 
as follows:

Existence of one of the six grounds is not sufficient for detention without court ruling. Third 
section of article 171 of CPC determines that detention of a person without court ruling 
is only allowed if there is a probable cause that the person commissioned a crime and 
carrying out one of the actions determined in section one of the article (fleeing, failure 
to appear before the court, destruction of evidence etc.) may not be prevented by an 
alternative measure that is proportional to the circumstances of the alleged crime and 
to personal characteristics of the accused. It has to be noted that the Criminal Procedure 
Code of Georgia does not establish any measure alternative to the detention that may be 
used against the accused person. Due to this reason, goal of the mentioned text of the 
third section of article 171 is not clear. The legislature may have meant some preventive 
measures undertaken by the police or investigator against the accused such as the written 
warning (personal statement) according to which the person undertakes to hesitate from 
commissioning the illegal action or other measures of the same nature. However, such 
measures do not include any obligation for the accused. This is why the text of the provision 
lacks the sense and significance.

Following fact is also worse of interest: third section of article 171 talks about the need 
for the probable cause that a person commissioned a crime for detention of such person. 
However, unlike the first section of the same article, the third section does not speak of 
commissioning of such crime for which the law stipulates imprisonment. Despite the fact, 
in the mentioned text of the third section of article 171 we should mean commissioning of 
such a crime by the person (accused) for which the law stipulates the imprisonment. 

From some perspective, considering the goal of the study, we have to mention those 
procedural formalities that are given in the first section of article 174 that should be 
observed for legality of detention without a court ruling. This means the following – the 
detaining official shall notify the detained person in clear manner as to:

•	 Ground for detention;

•	 Description of the charge, crime commissioning of which the person is accused for;

•	 Right to have a lawyer;

1.	 The person has been caught in action while or immediately after committing a crime;

2.	 The person has been seen at the crime scene, and a criminal prosecution  
is immediately initiated to arrest him/her;

3.	 A clear trace of crime has been found on or with the person or on his/her clothes;

4.	 The person has fled after committing a crime, but he/she is identified by eyewitnes;

5.	 The person may flee;

6.	 The person is wanted.
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•	 Right to remain silence and not answer the questions;

•	 Fact that anything that he or she may say may be used against him or her in the court.

Infringement of this formality represents an essential violation of the procedural law, while 
this is the ground for unconditional release of the accused in accordance with sub-section “e” 
of section one of article 171 of Criminal Procedure Code of Georgia. In addition, according 
to section four of article 175 of the Criminal Procedure Code of Georgia, failure to give 
the record of arrest to the detained person or composing the record with such substantial 
errors that worsens legal status of the person is a ground for unconditional release. 

Apart from the abovementioned, the law requires to determine the persons authorized and 
required to check legality of the detention and make decision on release in case of need. 
According to third section of article 176 of the Criminal Procedure Code of Georgia, the 
detained person shall be released based on the decree of the head of the place of custody 
(i.e. Temporary Detention Isolator)  if  the  period  of  detention  has  expired. This means 
that control of delivery resolution on charge of the person within 48 hours falls within 
competence of the head of the said facility. According to second section of the same article, 
the detained person shall be released based on the decision of prosecutor or the judge if:

Analysis of the mentioned norms of the Criminal Procedure Code leads us to the conclusion 
that the court has obligation to check whether the law was substantially breached while 
detention of a person or whether there was failure to deliver the arrest record or the record 
being composed with the substantial breaches while considering the matter of application 
of preventive measures and in such cases, render decision on release of the person.

Present study aims at studying practice of protection of the mentioned norms by the 
prosecutor and the court. By analyzing the case-law, we will try to discuss each individual 
case in as much details as possible.

1.	 The suspicion that he/she has committed a crime has not been confirmed;

2.	 No decision was made regarding application of detention as a preventive measure; 

3.	 The period established for detention under the Criminal Procedure Code of  
Georgia has expired;

4.	 A consent to arrest the person has not been received from the authorised  
public authority or official;

5.	 The criminal procedure law was substantially breached during the arrest;
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Chapter III. 

OVERVIEW OF INTERNATIONAL 
STANDARDS APPLICABLE  

TO DETENTION

Everyone has right to enjoy right to freedom and private life as guaranteed under article 9 of 
the International Covenant on Civil and Political Rights (hereinafter International Covenant) 
and article 5 of the European Convention on Human Rights (hereinafter the European 
Convention).

International Covenant prohibits arbitrary and illegal detentions in addition to the procedural 
guarantees under article 9 for ensuring protection of essential rights. Article 5.1 of the 
European Convention determines specific grounds for detention. This list is exhaustive 
and is subject to strict interpretation rules. Like the International Covenant, article 5 of the 
European Convention, also deals with the procedural standards for ensuring protection of 
this right.

Personal freedom means freedom from physical restriction of one’s body.4 Restriction of 
personal freedom means absence of voluntary consent: if the individual voluntarily goes 
to the police station for participation in the investigation and if he or she knows that he 
or she is free and may at any time leave the police, his or her freedom is not considered 
as restricted.5 On the other hand, there are many forms of restricting freedom and they 
are not limited to the coercive force: for example, if the law enforcement official explains 
to the person that he or she may not leave the specific place without any use of force or 
if the person after appearing in the police station is being told that he or she shall stay in 
the police facility for some time and the person could not leave the territory or building 
voluntarily, personal freedom of a person is being considered as restricted.6

Since the personal freedom is not absolute, it may be restricted for example while enforcing 
the criminal law. 

4   854/1999, Wackenheim v. France, paragraph 6.3;

5   1758/2008, Jessop v. New Zealand, paragraphs 7.9-7.10;

6   European Convention on Human Rights, De Wilde, Ooms and Versyp v. Belgium, June 18, 1971;

1.	 The suspicion that he/she has committed a crime has not been confirmed;

2.	 No decision was made regarding application of detention as a preventive measure; 

3.	 The period established for detention under the Criminal Procedure Code of  
Georgia has expired;

4.	 A consent to arrest the person has not been received from the authorised  
public authority or official;

5.	 The criminal procedure law was substantially breached during the arrest;
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International Covenant as well as the European Convention prohibits the arbitrary and 
illegal detention:

Detention is arbitrary if it is not just, is not subject to the principles of foreseeability, 
reasonability, proportionality and necessity.7

Detention is illegal if it has been conducted without the legitimate grounds and procedures. 
Detention means any arrest of a person that marks beginning of restriction of freedom.8

Detention may be violating the relevant legislation (for example, Criminal Procedure Code), 
but may still not be arbitrary and to the contrary – the legally allowed detention may be 
arbitrary in the sense. We have to also mention that the detention without any legal basis 
is considered as arbitrary action. 9 Therefore, detention may be both, illegal and arbitrary. 10

According to the European Convention, restriction of personal freedom shall be legitimate 
and shall be conducted in accordance with the procedures determined in the law that 
requires compliance with article 5 goals in addition to observance of the material and 
procedural provisions of the national law in consideration of prohibition of arbitrary actions. 
Namely, each provision of the law would it be written or non-written, shall be clear enough 
to give each individual possibility to make reasonable estimation of the consequences of 
such actions based on the relevant advice.11

Notion of Reasonable Doubt

Legitimate ground for detention of a person is a reasonable doubt that the person 
commissioned a crime. 

Absence of such doubt does not justify detention. In the first place, existence of reasonable 
doubt means such information or facts that would persuade an objective observer that the 
person may have committed a crime.12 Standard of a reasonable doubt does not require 
proving of guilt based on the information collected by the law enforcement bodies at the 
stage of detention.13 

For the detention stage, there should be circumstances, documents and/or some type of 
expert report that indicates on the specific person that he committed a crime.14 Therefore, 

7	 1134/2002, Gorji-Dinka v. Cameroon, paragraph 5.1 305/1988;

8	 631/1995, Spakmo v. Norway, paragraph 6.3;

9	 414/1990, Mika Miha v. Equatorial Guinea, paragraph 6.5;

10	 General Commentary №35, UN Human Rights Committee, available at: http://www.ohchr.org/EN/HRBodies/CCPR/
Pages/GC35-Article9LibertyandSecurityofperson.aspx;

11	 European Court of Human Rights, Steel and Others v. the United Kingdom, September 23, 1998; 

12	 European Court of Human Rights, Fox, Campbell and Hartley v. the United Kingdom, August 30, 1990, paragraph 32;

13	 European Court of Human Rights, Urtans v. Latvia, November 28, 2014, paragraphs 33 – 36;

14	 L. Chelidze and N. Mchedzlidze, Right to Freedom and Personal Safety – Guide, available at https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008ebf4 
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except for the connection between the person and the action, such action should include 
elements of crime for justifying detention.

For example, the European Court of Human Rights found that past conviction for the same 
type of crime (commissioning of terrorist acts) does not meet the standard of a reasonable 
doubt. Consequently, mere presentation of previous conviction certificate is not enough to 
satisfy standard of reasonable doubt – however, this fact in conjunction with other data may 
strengthen such doubt. 

The same European Court of Human Rights found the standard of reasonable doubt satisfied 
in a case involving a person once convicted for fraud when he indicated a wrong address 
while renting an apartment that was proven on the investigation stage. 15 The standard was 
also found satisfied when the person falsified his identity and identification document a day 
before commissioning an action (obtaining goods and disappearance) that was also proven 
on the investigation stage, etc. 16 

In Pichugin v. Russia, the applicant was arguing that his detention in the murder case was 
conducted based on the witness statement and “other materials of the case” that were 
not substantially assessed by the national court of first instance due to the failure of the 
prosecution to provide the statements and materials. European Court of Human Rights 
agreed with the applicant that reasonability of the doubt could not have been proven with 
the mentioned circumstances. However, this person appealed the arbitrary detention in 
the higher court (Moscow City Court) where the prosecution presented the case materials 
(crime scene examination report, expert opinion and statements of seven witnesses). In 
addition, the defense was given an opportunity to examine the materials and preset its 
position. Consequently, the European Court of Human Rights found that Mr. Pichugin was 
protected from arbitrary detention by the procedural guarantees secured at the stage of 
appeal.17

It might be argued that the court verifies the due diligence of the authorities while studying 
the case files for assessing credibility of suspect by using the standard of reasonability.18

We have to also mention that the reasonable doubt standard also applies to the arrest of a 
person (so called, pre-trial detention): paragraph “c” of section 1 of article 5 refers to both 
“detention or arrest”. 

Pursuant to the practice of the European Court, the following criteria should be satisfied at 
the stage of pre-trial detention:

(1) Reasonable doubt that the detained person committed a crime and 

(2) Significant evidence that strengthens the presumption that the person 

15	 European Court of Human Rights, K.F. v. Germany, November 7, 1997; 

16	 European Court of Human Rights, Bandur v. Hungary, July 5, 2016;

17	 European Court of Human Rights, Pichugin v. Russia, November 23, 2012;

18	 European Court of Human Rights, Stepuleac v. Moldova, November 7, 2007;



S
T

U
D

Y
 O

F 
T

H
E

 D
E

T
E

N
T

IO
N

 S
T

A
N

D
A

R
D

S
 A

N
D

 P
R

A
C

T
IC

E
 I

N
 A

C
C

O
R

D
A

N
C

E
 W

IT
H

 T
H

E
 C

R
IM

IN
A

L 
P

R
O

C
E

D
U

R
E

 C
O

D
E

 O
F 

G
E

O
R

G
IA

96

(2.1.) Will flee; 

(2.2.) Will commit a serious crime; 

(2.3.) Will interfere in justice and/or 

(2.4.) Will seriously endanger the public interest. 

From the list of the grounds, danger of fleeing, commissioning of crime and interference 
in justice are identical to the list of grounds in article 171 of the Criminal Procedure Code. 
According to the Criminal Procedure Code of Georgia, the person is entitled to the status of 
the accused upon arrest; therefore, it would be logical for the law enforcement officials to 
observe follow the standards established by the European Court of Human Rights regarding 
prove of the circumstances.

In cases of extension of pre-trial detention period, the European Court of Human Rights 
assesses circumstances stricter; However, this that issues does not require the detailed 
discussion for the purposes of this study.

We would like to merely discuss the interpretation of the established facts by the European 
Court of Human Rights:

•	 Danger of fleeing: Mere fact that the person is accused of the grave crime with the 
strict punishment is not enough to satisfy criteria - danger of fleeing.19 There has to be 
the specific evidence as to the intention of the person to flee the country: transfer of 
amounts and having connections abroad 20 or forging ID card or passport,21 sale of assets 
and having freely available funds 22 etc. In addition, assessment of the circumstances 
shall be conducted considering specific conditions in order to determine existence of 
a doubt. For example, such circumstance may be having significant financial interests 
within the country,23 voluntary return to the country despite the possible criminal 
liability,24 experience of appearance before the investigation bodies in the past 25 etc. 
In such cases, evaluation of the fleeing risk shall be conducted in consideration of the 
above-mentioned circumstances. 

•	 Threat to due implementation of justice means the danger of witness tempering or 
destruction of evidence. 26 For example, using the official position to pressure witnesses 
(if the person is still on the official position and the potential witnesses are under his 
or her control), the person has access to the significant evidence at the office or may 

19	 European Court of Human Rights, Neumeister v. Austria, June 27, 1968;

20	 European Court of Human Rights, Matznetter v. Austria, November 10, 1969;

21	 European Court of Human Rights, Cesky v. Czech Republic, June 6, 2000;

22	 European Court of Human Rights, Makarov v. Russia, March 12, 2009;

23	 European Court of Human Rights, Letellier v. France, June 26, 1991;

24	 European Court of Human Rights, Yagci and Sargin v. Turkey, December 30, 2000;

25	 European Court of Human Rights, “W.” v. Switzerland, May 26, 1993;

26	 European Court of Human Rights, Letellier v. France, June 26, 1991;
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attempt their destruction etc. At this stage assessment is conducted based on potential 
possibility considering the factual circumstances and evidences.

•	 Will commit the serious crime: For determining existence of the ground, past conviction 
of the person for the same or similar crime,27 him or her being charged in the pending 
investigation regarding the same or similar type crime without application of the pre-
trial detention etc. shall be taken into account. Even in this case, circumstances including 
the threat should be assessed such as possibility of gaining advantage in the specific case 
or hiding the trace if this is proved by the witness statements. 

Informing Regarding the Reasons of Detention and Charge

Detained person should be notified regarding the reason of detention and the charge 
immediately upon detention.28 This requirement aims at providing the detained person 
with the opportunity to appeal his or her arrest if he or she finds that the reason of arrest is 
illegal or unjustified.29 Detention reasons should include the general legal basis for detention 
as well as the sufficient factual circumstances that explain the essence of the detention. 
For example, substance of the criminal act and identity of the potential victim should be 
explained.30

There are no strict criteria for written or other special form to be used while explaining the 
detention grounds. 31 It is important that the information regarding grounds of detention 
should be provided to the person in the language that he or she understands. 32 This 
information shall be provided immediately upon detention. 33 As to the information itself, 
the detaining official is not obliged to provide detailed information to the person upon 
detention. There are cases when this is even impossible. In such situations, reasonability of 
period between the detention and adequate explanation should be assessed considering 
the nature of the crime and the existing circumstances. Therefore, the detained person, 
except for the legal provision determining the charge, should receive information as 
to the reasons causing the doubt as to participation in the criminal act during the first 
interrogation.34 

In the exceptional circumstances, this immediate communication may not be possible due 
to the practical hindrances: for example, delay until appearance of translation. In addition, 

27	 European Court of Human Rights, Assenov v. Bulgaria, October 28, 1998;

28	 Article 5.2 of the European Convention on Human Rights; article 9.2 of the International Covenant on Civil and 
Political Rights;

29	 248/1987, Campbell v. Jamaica, paragraph 6.3; European Court on Human Rights, Fox, Campbell and Hartley v. the 
United Kingdom;

30	 1177/2003, Wenga and Shandwe v. Democratic Republic of the Congo, paragraph 6.2;

31	 European Court of Human Rights, Kane v. Cyprus, September 13, 2011;

32	 868/1999, Wilson v. The Philippines, paragraphs 3.3, 7.5;

33	 Fox, Campbell and Hartley, paragraph 40;

34	 Fox, Campbell and Hartley, paragraph 40;
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any delay should be minimum and absolutely necessary.35 This means that the delay should 
be assessed in each particular case.36 According to the practice of the European Court, this 
delay shall not be more than several hours.

If the specific charge is already formulated, the detaining official may notify the person 
regarding both, reasons for detention and the charge.37

Judicial Control and Appeal of Legality of the Detention

Judicial control on detention includes the obligation of the State to present any person 
detained for criminal charge to the court immediately: this right should be implemented 
in an automatic regime.38 This requirement applies to any scenario without any exception. 
Therefore, this right is not depended on the skills and choice of the detained person (unlike 
the right to appeal legality of the detention).39

Although the meaning of the term “immediately” may be changing considering the 
objective circumstances,40 the delay shall not be more than several days after detention.41 
Human Rights Committee believes that 48 hours is ordinarily sufficient for presentation of 
the detained person before the court.42 Consequently, delay that is greater than 48 hours 
shall be an absolute exception and should be justified in the specific circumstances.43 Being 
under the custody of the law enforcement bodies for more time without the court control 
increases risk of undue treatment.44

Upon appearance before the judge, the latter discusses the matter of releasing the person 
or using the preventive measure (including the pre-trial detention). The judge shall release 
the person if there is no legal basis for extending his or her detention.45

In addition to this automatic judicial control, detained persons enjoy procedural guarantee 
to apply to the court for obtaining decision on legality of detention or arrest without undue 
delay or release of the person from custody. This procedural guarantee is called habeas 
corpus principle.46

35	 526/1993, Hill & Hill v. Spain, paragraph 12.2.

36	 European Court of Human Rights, Murray v. the United Kingdom, February 8, 1996;

37	 493/1992, Griffin v. Spain, paragraph 9.2.

38	 European Court of Human Rights , De Jong, Baljet, Van Den Brink v. the Netherlands, May 22, 1984;

39	 1787/2008, Kovsh v. Belarus, paragraphs 7.3-7.5.

40	 702/1996, McLawrence v. Jamaica, paragraphs 5.6; 21

41	 1128/2002, Marques de Morais v. Angola, paragraph 6.3; 

42	 1787/2008, Kovsh v. Belarus, paragraphs 7.3-7.5;

43	 336/1988, Fillastre v. Bolivia, paragraph 6.4 (limited budget does not justify ten-day detention);

44	 European Court of Human Rights, Mckay v. the United Kingdom, 2006 Decision of Grand Chamber, paragraph 34;

45	 647/1995, Pennant v. Jamaica, paragraph 8.2;

46	 William Schabas, Commentary to the European Convention on Human Rights, Oxford Publication 2015, pp. 253-4;
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According to the interpretation of the European Court of Human Rights, principle of “legality“ 
given in article 5 includes the procedure and substance (assessment of the circumstances).47 
Therefore, through the procedural guarantee (habeas corpus), the detained person shall 
have right to appeal not only the detention procedures in accordance with the national 
legislation, but also the standard of reasonable suspect and the goals of detention.48

Therefore, the Court determined in article 5.4 of the European Convention on Human 
Rights shall have enough competence to evaluate whether there are objective evidences 
(facts, data etc.) that would meet the standard of the reasonable doubt that this person 
has committed a crime. This procedural guarantee does not include the right to appeal 
the decision of the first instance court or full study of all circumstances of the case (full 
replacement).49 However, pursuant to the case-law of the European Court of Human Rights, 
court should discuss all the circumstances that are required for assessment of “legality” of 
the detention.50

As to the time for the court to decide on legality of the detention – the European Convention 
on Human Rights requires “speedy consideration” (unlike the term of “immediately”). 

Right to apply to the court is in principle effective from the moment of detention and 
imposing some significant waiting time before exercising the right to appeal is prohibited.51

Right to Receive Compensation 

Article 5.5 of the European Convention on Human Rights and article 9.5 of the International 
Covenant on Civil and Political Rights establish the enforceable right to request compensation 
if being victim of illegal detention. 

Right to receive compensation does not oblige the State to make the compensation with 
its initiative (sua sponte), but grants the victim possibility to start the legal proceedings for 
obtaining compensation. 52 Therefore, this right is depended on the decision of the victim 
of illegal detention whether to start the relevant procedures or not. 

“Illegal” nature of detention may be related to violation of the domestic law as well as 
the two mentioned international treaties such is essentially arbitrary detention that also 
breaches procedural requirements.53 However, mere fact that the person was found 
not guilty in the first or second instance court does not make the pre-trial detention as 

47	 Id. 

48	 European Court of Human Rights, Brogan and Others v. the United Kingdom, November 29, 1988;

49	 “A” v. the United Kingdom, 2009 decision of the Grand Chamber, paragraph 202;

50	 Ilijkov v. Bulgaria, July 26, 2001, paragraph 94;

51	 291/1988, Torres v. Finland, paragraph 7.2 (seven days);

52	 414/1990, Mika Miha v. Equatorial Guinea, paragraph 6.5; 

53	 1128/2002, Marques de Morais v. Angola, paragraph 6.6;
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“illegal”.54 In addition, implementation of this right shall not be depended on obtaining the 
exonerating verdict or termination of case against the person.55 Also, the national law that 
ensures the compensation in based on the decision on illegal arrest of a person meets the 
requirement of the principles.56 

We have to also mention that this right does not determine the amount of compensation 
(specific compensation mount is not determined), 57 however, according to the practice of 
the European Court on Human Rights, compensation amount determined by the national 
court shall not be trivial 58 or less than the compensation issued in identical case before. 59

54	 432/1990, W.B.E. v. Netherlands, paragraph 6.5; 963/2001;

55	 European Court of Human Rights, Korneykova v. Ukraine, January 19, 2012;

56	 European Court of Human Rights, “N.S” v. Italy, December 18, 2002;

57	 Schabas, pg. 258;

58	 European Court of Human Rights, Attard v. Malta, September 28, 2000;

59	 European Court of Human Rights, Boychenko v. Moldova, July 11, 2006;
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Chapter IV. 

GEORGIAN CASE-LAW  
REGARDING DETENTION

General description of the practice of court ruling based 
detention of a person or accused

We will now discuss the situation existing in Georgia regarding the court ruling based 
detentions, their legality, protection of constitutional rights and other related problems. 

In order to adequately demonstrate the practice and trends existing in relation to the 
detentions based on the court rulings, this study will emphasize on number of aspects that 
will clearly identify the existing situation, style of activities of prosecution or court, their 
legality and justification while requesting and deciding on the matters of detention. In the 
first place, we have to note that we took 2013-2014 period for analysis since identifying the 
problematic issues in the current practice and addressing attention of competent authorities 
to them is more interesting. 

We have studied the following issue as the initial point of interest: whether the necessity for 
detention was sufficiently justified in reliance of existing circumstances and evidences in the 
motions submitted by the prosecutors for detaining persons and the rulings adopted by the 
courts granting such motions. However, we need to now discuss the matter whether in the 
mentioned procedural documents the primary ground for detention determined in article 
171 of the Criminal Procedure Code of Georgia – probable cause that the person committed 
the crime for which the law stipulates the imprisonment as a punishment, is duly reflected.

We may state that in absolutely majority of cases, reference to probable cause in the 
mentioned procedural documents, motions and court rulings, has a mere formal nature 
since the motions are usually accompanied with the case materials obtained through the 
investigation that directly or indirectly indicate that the person committed a crime. This 
formality is easily explainable since the judge has no right to substantively discuss the 
evidences existing in the case. In addition, in the motions and court rulings we usually 
see almost the same texts according to which there is a probable cause that the person 
committed the crime determined under section ---- of article ----- of Criminal Procedure 
Code of Georgia for which the law stipulates imprisonment from ---- till --- years. However, 
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in the first place, such texts lack any specificity in procedural documents that would create 
at least some impression of justification of the suspection that the person committed the 
crime for which the imprisonment is determined in the law. There are rare cases when the 
documents include small justification that based on the evidences available in the case, 
statement of witnesses …………, statement of ……………., material evidences ………… etc. 
there is a probable cause that a. g. committed a crime (name of the crime) ….. for which 
the law stipulates imprisonment for the term of …… (typical justification from one of the 
motions of the prosecutor). 

In relation to the court rulings, we may discuss several more or less different sample texts:

•	 Excerpt from one of the rulings of Criminal Division of Tbilisi City Court - “while deciding 
on the matter of detention, the court takes into account that according to the materials 
accompanying the prosecutor’s motion, there is a probable cause that A. K. may have 
commissioned the crime determined under sub-section “b” of section 3 of article 179 of 
the Criminal Code of Georgia for which the law stipulates the imprisonment from eight 
to twelve years”. 

•	 Excerpt from one of the rulings of Akhaltsikhe District Court: “there is a probable 
cause that he or she committed the crime for which the law stipulates imprisonment 
considering the following evidences existing in the case: police officer report, crime scene 
examination report, witness interrogation reports, report on opening and examination 
of material evidences etc.”

•	 Excerpt from Akhalkalaki District Court ruling: “after consideration of the facts and 
evidences included in the prosecutor’s motion, the court found that there is a ground 
for probable cause that the accused committed the crime for which the law stipulates 
imprisonment “.

The provided examples were related to the cases when the court granted the prosecutor’s 
motion on detaining a person. There are rare cases when the court did not grant the prosecutor’s 
motion and adopted ruling on rejection of the request since the existing case materials did 
not provide ground for determining probable cause that the person had committed the crime 
for which the law stipulated imprisonment. For example: Batumi City Court did not grant the 
motion on detention since the prosecutor attempted to justify the request merely relying on 
the operational information and interrogation report of one police officer.

The court found that the materials existing in the case and referred by the prosecutor are not 
sufficient to determine presence of the probable cause that the person committed a crime 
since there was no actual evidence as to his relation to the crime at all; also, Akhaltsikhe 
District Court did not grant the motion for detention of a person since the motion did not 
include due and justified prove of the suspicion that the person had committed crime. 
The court determined that neither the motion nor the case materials include the basis 
for establishing probable cause that the person had committed a crime, namely: there is 
no notice or report on commission of the crime; there is no filled out report in the case 
on commencement of the investigation; there is no evidence that the person committed 
specific criminal act. Considering the circumstances, it was impossible to evaluate whether 
the accused would flee or not appear before the court, destroy evidence or commit new 
crime. 
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However, unfortunately, in most of cases, the court does not address its attention to the fact 
whether there is probable cause that the person has committed the crime for which the law 
stipulates the imprisonment as the punishment while considering the prosecutor’s motion 
on detention and satisfying such requests.

As we have mentioned above, pursuant to section 1 of article 171 of the Criminal Procedure 
Code of Georgia, existing probable cause that the person has committed crime for which the 
law stipulates imprisonment as a punishment is not enough to detain a person. In addition, 
the mentioned procedural provision determines that one of the additional conditions listed 
in the article should also be present. Namely, it has to be identified whether there is a 
probable cause that the person who might have committed the above-mentioned crime will 
a) flee; b) will not appear before the court; c) will not destroy important information to the 
case; d) will commit the new crime. 

While studying the court rulings in this regard, we have checked which of the procedural 
grounds is usually indicated in the prosecutors’ detention motions and whether the courts 
agrees with the prosecutor that such grounds exist. Analysis of the case-law demonstrated 
that there are different cases in relation to application of detention measure. Specific 
materials of courts in relevant regions have been selected according to the random selection 
principle.

Before presentation and discussion of specific characteristics of the detention practice in 
the courts, we have to address common deficiencies generally existing in the case-law that 
is characteristic to specific courts or prosecutors’ offices, but since those persons represent 
the main elements of the justice system, these defects and deficiencies should be considered 
in their entirety as the problems of the system requiring adequate solutions.

All of these are necessary to ensure maximum protection of human rights and freedoms by 
the State while using the detention mechanism against individuals. Since the main goal of 
the study is to support the detention case-law by increasing its quality, efficiency and most 
importantly, level of protection of human rights and freedoms while carrying out the justice. 
Therefore, full attention should be addressed to identification of problems, elaboration of 
the recommendations and proposing solutions to the practitioners.

After identifying the above-mentioned, we may then discuss those common deficiencies 
that we have identified as a result the case-law analysis. It is also very natural that the 
deficiencies that are characteristic not only for some cases but also for absolute majority or 
quite many situations in the process of deciding on detention of a person.

We will firstly discuss the widely spread negative practice, which is lack of substantiation in 
the detention motions and rulings (in this case, it does not really matter whether the judge 
granted or rejected the request).

As it is known, lack of justification of the court judgments in the criminal procedure is 
Achilles Heel for Georgian justice system and it is not problem for only detention rulings. 
Section 2 of article 194 of the Criminal Procedure Code of Georgia clearly determines: 
“court decision shall be substantiated”. In substantiation of the court decision, we may 
clearly see whether the justice was carried out in the given case, whether it was objective, 
impartial and just, whether the main issues have been substantially or superficially analyzed, 
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whether all the complaints of the party was verified and responded clearly, which is one of 
the most important obligations of the court. All of these taken together determine absence 
or presence of trust to the court system and justice. 

Lack of substantiation of the detention motions and court rulings is related to lack of 
specific, reasoned and evidence based discussion as to the necessity for detention and 
circumstances justifying restriction of freedom or to the contrary – why should the person 
not be arrested in the particular case. We will not discuss motions of specific prosecutors 
or rulings of specific courts as an example since the deficiency is characteristic to not only 
some but the activities of many prosecutors and judges.

Another problematic issue is lack of consistency of practice of different courts and judges 
acting within the same court. We mean the cases when there are significantly different 
court decisions adopted in the same circumstances, which is totally unacceptable since this 
violates important principle of the procedure, which is equality before the law and may 
become a serious ground for violating human rights and freedoms. 

Lack of predictability is one of the additional deficiencies of the justice system in relation to 
inconsistency of the case-law. Predictability is a key to the due and adequate justice system, 
which represents a basis for establishing trust of the public. It is not about predictability 
of whether the person will or will not be detained in specific cases, but the public shall be 
sure that if there is a necessity and legally determined grounds, the person will be detained, 
while in absence of such grounds, individual freedom will not be restricted without due 
substantiation. Demanding such level of predictability from the courts and justice system is 
legitimate.

In addition, we have to would like to address an important challenge present within the 
system. Section one of article 171 of the Criminal Procedure Code of Georgia determines 
the mandatory condition for detention based on court ruling, such as: existence of probable 
cause that the person has committed a crime for which the law stipulates imprisonment. 
After determining the mentioned primary ground for detention, the article lists several 
additional alternative grounds. In order to justify detention, one of such alternative grounds 
should also be present in the specific case.60 However, according to this article, if there is 
no probable cause that the person has committed a crime for which the law stipulates the 
imprisonment, evaluation of absence or presence of any listed additional grounds has no 
sense.

Unfortunately, significant majority of prosecutors in their detention motions as well as 
judges in their detention rulings discuss existence of additional grounds without firstly 
establishing existence of the probable cause that the person has committed crime for which 
the law stipulates imprisonment. 

Breach of the requirements of the mentioned procedural norm raises doubt as to legality 
of detention even if there is a necessity for detention and there are in fact the grounds 
required for detention under the law.

60	 Namely, probable cause that the person: a) will flee; b) will not appear before the court; c) will destroy relevant 
information; d) will commit a new crime.
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And finally, we have to talk about one quite widely-spread deficiency. Prosecutors in their 
detention motions and judges in their detention rulings go beyond the framework determined 
in section one of article 171 of CPC and discuss existence or absence of such grounds of detention 
that are not determined in the mentioned provision. Namely, evaluation is conducted as to 
absence or presence of probable cause that the person may influence the witnesses or the 
victim or hinder the evidence collection process that is totally unjustified despite the fact that 
the analysis is related to the procedural grounds for detention mentioned in the provision. It 
is clear that possible influence on the witnesses or the victim means essentially the same as 
reference to possibility of hindering evidence collection process. The latter is considered as a 
ground for applying the most severe preventive measure, which is pre-trial detention of the 
accused under article 205 of the Criminal Procedure Code. There is no doubt that applying the 
grounds for pre-trial detention to the stage of deciding validity of detention is not justified. 
Such violation is particularly unforgivable for the court which shall be guarantee for upholding 
the law. There are cases when judges do not mention the grounds invoked by the prosecutors 
but not determined in the law at all and fail to address those matters in their rulings, however, 
this should also be considered as undue action from the judge since he or she is obliged to 
duly react to such violations for prevention purposes. 

Particular Issues of the Practice of Court Ruling Based 
Detention of Individuals and Accused Persons
General discussion of the practice of court ruling based detentions of individuals and 
accused persons demonstrated that the process is not secured from deficiencies that lead 
to the violation of rights of the individual or the accused. We will now discuss the specific 
errors that are related to the prosecutorial motions requesting detention of the accused and 
the court rulings issued on these matters. While analyzing the practice, we have grouped 
the detention motions and court rulings considering level of inclusion of detention grounds 
and their justification under section one of article 171 of the Criminal Procedure Code. 

We will firstly analyze the cases when the prosecutors, while requesting detention of 
the individuals or the accused persons, were invoking all additional grounds given in the 
mentioned procedural provision, namely, existence of probable cause that the person will 
flee and will not appear before the court; destroy information, which is important to the 
case; commit new crime. In addition, in absolute majority of cases, motions fail to refer to 
the main ground for detention – existence of probable cause that the person committed a 
crime for which the law stipulates imprisonment as a punishment. There are rare occasions 
when the latter is referred to, but, unfortunately, without any substantiation. In addition, 
those cases may be divided in two sub-groups: judge granting the motion and judge rejecting 
the motion. 

Study of the cases demonstrate that the prosecutors indicate existence of the probable cause 
while stating the three above-mentioned grounds for detention and try to substantiate the 
motion with general reference to the provisions without the facts confirmed by any specific 
evidence. 

For the demonstration purposes, we may use the following examples: prosecutor filing 
detention motion to the district court indicated in the motion that the person would flee 
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and not appear before the court since he/she was citizen of Republic of Armenia and his/
her permanent place of residence could not be identified; he or she would try to destroy 
information relevant to the case since he/she was aware of the location of evidences; he/she 
may commit new crime since he/she had been convicted many times before, while he/she 
was resisting police officers at the time of detention. Despite reference to such circumstances, 
the prosecutor did not include special factual material (evidences) in the motion and neither 
was there any information presented to the court for substantiating the statements. 

In another case, the prosecutor was relying on suspicion, that the person would flee and 
not appear in the court, destroy material information and commit new crime, for obtaining 
detention ruling and was justifying all the statements by reference to the fact that the 
person had allegedly committed a crime while serving conditional sentence. However, 
the prosecutor did not prove that the individual tried to flee and/or destroy evidence or 
commission of new crime except for the one he/she was charged for. 

There are cases when the prosecutor indicates as the ground for detaining person all three 
additional circumstances justifying the detention; however, he/she merely mentions them 
without any argumentation or substantiation.

Moreover, there are cases when the prosecutor indicates all three additional grounds in 
the detention motion and tries to justify the request by stating that the person will commit 
the actions with the fear of the expected punishment and avoidance of liability. Suspicion 
of destruction of material information for avoidance of liability or fleeing due to the fear of 
the expected punishment may be understandable, but committing a new crime because of 
a fear of punishment is not logical especially when there is no proof presented to this end. 

In some cases, the prosecutor indicates on all three additional grounds for detention in 
the motion and tries to justify the detention with some logical argument, but without any 
substantiation. For example, one of the prosecutors mentioned in the motion that the 
accused person fled after committing a crime; another prosecutor stated that the accused 
person tried to flee, hide evidence and interfere with the investigation after committing a 
crime. For demonstrating the possibility that the accused person will commit a new crime, 
one of the prosecutors stated in the motion that he/she had been convicted many times 
before and he/she committed the third crime. 

We have to also sample out one more motion where the prosecutor refers to two grounds 
of detention and invokes the possibility of fleeing or avoidance of appearance before the 
court as well as destruction of evidence due to the fear of probable punishment. As to the 
third additional ground, the possibility of committing new crime, the prosecutor attempted 
to substantiate this part by mentioning that he/she is still continuing the criminal activities, 
which is quite an ambiguous statement. If the person has not fled but still continues the 
criminal activities, there is a logical question – why was not he/she arrested without the 
court ruling based on sub-section “a” of section two of article 171 of the Criminal Procedure 
Code of Georgia, which justifies detention if being caught in the act or immediately upon 
committing the criminal act. Another question that raises is that why is there a need for 
indicating that the person may flee or may destroy evidence in such cases?

In the given cases, despite certain differences between the motions, they all share one thing 
– all of them were granted by the court. In this regard, it is interesting to examine whether 
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the respective court rulings were substantiated. We have to mention that in most cases, the 
judge would repeat whatever was indicated in the motion with minor changes in the part 
of substantiation of detention. There are rare occasions when the judges would provide 
argumentation different from the one given in the motions. However, such discussions are 
short and do not make reference to the facts or are limited to listing the evidences of the 
case and stating that there is a probable cause that the person has committed a crime for 
which the law stipulates imprisonment as punishment. However, in some cases, particular 
judges would merely state that case materials justified detention without any substation. 
We also encountered the case when the judge relied on the ground not indicated in the 
motion for demonstrating potential threat the accused person would flee. For example, 
the threat that the accused would flee since he/she was citizen of foreign country and his/
her permanent residence could not have been identified. The judge in addition mentioned 
that the possibility of him to flee is further increased due to the fact that the accused holds 
illegally obtained funds that expands his chances to flee. 

Present study identified different cases when the prosecutor in the detention motion or the 
judge in the relevant ruling granting the request for detention would make no substantiation 
even by reference to the general grounds. For example, one prosecutor who requested 
detention of a person in his/her motion merely stated that three additional grounds of the 
procedural law without any substantiation or argument. The judge still granted the motion 
copying the same grounds in the ruling with the sole argument that considering threat of 
imprisonment, fear of punishment and willingness to avoid liability, the accused would flee 
and will not appear before the court without any evidence or fact being referred to prove 
such statement. We have to generally mention that unfortunately there are not few cases 
when the detention rulings are justified with the sole argument that considering threat of 
imprisonment, fear of punishment and willingness to avoid liability, the accused would flee 
and will not appear before the court without any evidence or fact being referred to prove 
such statement. According to the procedural law (section one of article 171 of CPC), person 
may be detained only if there is a probable cause that he/she committed a crime for which 
the law stipulates the imprisonment. Such an unjustified approach enables detention of 
any accused person in any case without an actual necessity for detention or existence of 
minimum standard ground for the arrest. 

We encountered the case when the prosecutor requesting authorization for detention 
through court ruling invoked merely the fact that the person allegedly committed a crime 
while being subject to the conditional sentence. The judge granted the request without 
any substantiation or argument in the ruling and hardly listed the grounds for detention 
determined in the procedural law.

There are cases, which are different from the mentioned situations in terms of justification 
of the motions and court rulings in relation to detention: 

Firstly, we have to take into account the cases when the prosecutors would base their 
motions on three additional grounds indicated in section one of article 171 of Criminal 
Procedure Code that the person would flee and not appear before the court; destroy the 
relevant information or commit a new crime. Judges would grant the request for detention 
by agreeing with one or two grounds without any substantiation in the prosecutor’s 
motion or the court ruling. There are plenty of such cases. However, there are cases when 
the judge would not grant such unsubstantiated motion and try to provide a reasoning 
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of his or her decision without addressing all the grounds invoked by the prosecutor and 
responding to one or two of such grounds. For example, in one case, the prosecutor 
indicated the following as a reason for requesting detention of the accused: there is 
a probable cause that the accused will flee and not appear before the court, destroy 
relevant information and commit the new crime as well as influence on witnesses (not 
determined in the mentioned procedural provision) without any substantiation. In this 
case, although the judge did not grant the motion, he/she discussed absence of only first 
two grounds determined in the law and invoked by the prosecutor. In addition, the judge 
shortly substantiated his/her position by explaining that after first interrogation of the 
accused, there was no and at least, no evidence was presented to prove that the accused 
was trying to flee and avoid investigation or destroyed or attempted to destroy relevant 
information in the past period especially since the accused had the permanent place of 
residence. The judge also discussed the possibility of witness tempering as indicated 
in the motion but not being the legal basis for detention and ruled that there are no 
evidences that would prove that the accused tried to temper witnesses. However, court 
failed to mention that there is no such ground for detention of the accused under the 
procedural law. 

We have to also mention that the prosecutors requesting detention of the accused 
individuals in their motions would merely refer to one or two grounds determined in the 
procedural law without substantiation of such grounds, while the judges would still agree 
with the prosecutors and grant the motions without any substantiation from their behalf. 
There are cases when the judges would limit their substantiation with the most general 
phrases without indication on specific circumstances and evidences. Unfortunately, there 
are too many cases like this in the case-law. 

There are rare cases when the judges do not share the grounds invoked by the prosecutors 
and do not grant their motions. However, we have to also note that in such cases the 
judges do not themselves substantiate the rulings. They would often limit rulings with short 
substantiation without reference to particular factual circumstances. In addition, there are 
such rare cases when although judges provide general substantiation of rejection of the 
motions to detain person, there is no need for wide discussions considering circumstances. 
For example, in one of such cases, the judge stipulated that the existing materials do not 
establish not only probable cause, but it is not possible to establish any suspect that the 
accused may flee and not appear before the court, destroy relevant information or commit 
new crime. In other similar cases, judges would mention that there is no factual condition 
for detention of a person i.e. there is no evidence as to the grounds justifying detention 
under the procedural law.

There are instances when prosecutors refer to two or three additional grounds in their 
detention motions while the judges do not discuss all of them and provide evaluation of one 
or two grounds without substantiation or short and inadequate reasoning. This approach 
is not acceptable from the judges that there is a basis to believe that the matters are not 
duly discussed and the rulings are illegitimate irrespective of granting or rejecting the 
prosecutor’s request for detention of a person.

There are similar cases when the prosecutor would mention all additional grounds for 
detention of a person under the law and the judge would mention only one or two grounds 
neglecting others. For example, in one of the rulings, the judge discussed and rejected 
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only two out of the three grounds mentioned by the prosecutors, while the threat of 
commissioning new crime was left without any consideration.

We may also discuss different cases when the judge discusses the grounds of detention 
in his/her ruling, which was not mentioned in the motion submitted by the prosecutor. 
For example, in the motion submitted to one of the district courts, the prosecutor would 
stipulate that the accused may flee and not appear before the court, may destroy relevant 
information without any substantiation. Judge not only agreed with the prosecutor and 
granted the motion, but also added that there is additional ground for detention, which is 
the threat that the person would commit a new crime. There was no substantiation of any 
statement in the prosecutor’s motion and the further ruling of the judge. In other case, the 
prosecutor noted in the motion that the accused has committed a grave crime and due to 
this fact he/she would destroy evidence because of the fear of the expected punishment. 
The judge added a ground that the accused would commit new crime (as determined in the 
procedural law) and also, identified threat that the accused would temper witnesses (ground 
not determined for detention under the procedural law) without any substantiation of such 
ruling. We also found a case when the judge would make short and general substantiation 
for the ground introduced in his/her initiative. Such actions from the courts are given in 
the rulings granting and rejecting the prosecutors’ motions. For example, the judge did not 
agree with the sole ground for detention in the prosecutor’s motion that the accused would 
flee and avoid appearance before the court, but he/she added that there is no probable 
cause that the accused would destroy evidence without mentioning such ground in the 
motion. 

We have to draw attention to the cases when the prosecutor would indicate without any 
substantiation in his/her motion that there are three additional grounds for detention 
determined in the procedural norm (section one of article 171 of CPC) without discussing 
the main ground determined in the same norm for which the imprisonment is stipulated 
in the law. Judge granting such requests would almost copy the list of grounds given in the 
motion without any substantiation. There are many cases when there are such substantive 
similarities between the detention motions and rulings. This creates doubt that in some 
cities and districts, judges and prosecutors acting together are arresting people without 
even bothering to ensure that their motions and rulings at least look like complying with 
the existing regulations.

Considering results of the study, we have to address one problematic issues that comes 
up in the case-law related to detention of person or the accused. In absolute majority 
of cases, neither prosecutors nor judges do not feel obliged to discuss in their detention 
motions and rulings existence of the primary and necessary ground for detention – 
existence of probable cause that the person committed a crime for which the law stipulates 
the imprisonment. Some judges, instead of evaluating existence of such probable cause, 
merely state that there are formal and factual grounds for detention of a person, which 
is not enough at all and may not replace the obligation to determine existence of the 
grounds listed in the procedural law. There are very rare cases when the prosecutors 
and judges discuss this matter in their motions and rulings respectively. There are some 
occasions when some judges, rejecting the detention motions, primarily state that there 
are no grounds for establishing the probable cause that the person committed a crime 
for which the law stipulates the imprisonment or any crime and then, reason that there 
is no ground for probable cause that the person will flee or not appear before the court, 
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destroy relevant information or commit new crime, which is totally not necessary since in 
absence of probable cause of committing a crime, additional grounds are not relevant at 
all. We may encounter exceptional cases when the judges after having stated that there 
is no probable cause as to the person committing a crime for which the law determines 
imprisonment, which is the necessary ground for detention, correctly discuss existence 
of additional grounds as invoked by the prosecutors in the motions. For example, in one 
of the district courts, the prosecutor filed a motion where he/she has indicated the three 
additional grounds for detention – existence of probable cause that the person will flee 
and not appear before the court; destroy relevant information; commit new crime. Judge 
did not grant the request and provided following substantiation in his/her ruling: there is 
no probable cause that the person committed the crime for which the law stipulates the 
imprisonment since the case materials do not include the notice or report on commission 
of crime; investigation commencement note; evidences indicating that the person has 
committed a crime. Considering the above-mentioned, it is impossible to talk about the 
grounds for detention indicated in the motion. Such conclusion of the judge is logical and 
legitimate but unfortunately, number of such cases is insignificant. 

General Overview of the Matters related to the Detention of 
the Accused without Court Ruling 
Based on the examination of the decisions, namely the court rulings rendered by the judges 
of the Investigation Panel of Tbilisi and Kutaisi Courts of Appeal in the courts of second 
instance, the authors of the present study reviewed the matter related to the detention of 
the accused person in the absence of the court ruling. On the one hand, attention must be 
drawn to the legal grounds and mandatory criteria determined by the Criminal Procedural 
Code of Georgia in terms of detention of the accused without the court ruling. On the other 
hand, during the research the main emphasis was made in relation to the elucidation and 
formation of the following issues: when choosing the restraining measures for the accused 
and adjudicating complaints filed against the latter in the courts of first and appellate 
instances, to what extent do the judges pay attention to and examine -- whether or not 
the requirements prescribed by the procedural law were fully observed while arresting the 
accused by the authorized law enforcement officials in the absence of the court ruling. 

Therefore, in the first place, one shall review the grounds and terms prescribed and 
established by the procedural law, as their presence is necessary for arresting the accused 
without the court ruling. All this, as already mentioned above (see the first chapter of the 
present study), is provided in the second and third sections of article 171 of the Criminal 
Procedural Code of Georgia. The second section of the mentioned article establishes 
alternative grounds for arresting the accused, providing that at least one of them shall be 
present in order t arrest him/her. 

Out of the listed grounds, in terms of substantiation of their use, the one referring to the 
possibility that a person might flee is relatively problematic (see CPC of Georgia, article 
171, section 2, subparagraph “e”), spatially when the agency carrying out the persecution 
lacks enough and convincing evidence. In the similar cases, in order to avoid the mentioned 
problem, generally, representatives of the persecution agency, try to prove the necessity 
of an arrest invoking the possible fear of the anticipated sentence, which may result in 
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fled of the accused. Nevertheless, in many cases, such substantiation is greatly irrelevant 
due to the personality of the accused to be arrested and the existing facts of the case. 
Justification of the necessity of arresting the accused is the least problematic when the 
person is wanted. But in all such cases, the relevant court ruling ordering detention as a 
measure of restraint is issued against arrested accused by the relevant court at the initial 
stage of the criminal persecution. 

At the same time, in order to arrest the accused without the court ruling, the mere existence 
of any of the above grounds is not enough. In addition to such grounds other conditions 
prescribed by the procedural law, as indicated in article 171, section 3 of the Criminal 
Procedural Code of Georgia, are also required. 

Use of the detention as a temporary measure of procedural coercion against the accused 
prior to his/her first appearance before the court for discussing the restraining measure 
shall be in compliance with the requirements set by the mentioned procedural norms. The 
court hearing on the legality of such detention shall also be in compliance with the above 
norms. As it is known, detention represents a short-term deprivation of freedom, term of 
which according to article 18, section 3 of the Constitution of Georgia, in totality shall not 
exceed 72 hours. However, the detainee shall be charged and brought before the relevant 
judge as an accused within 48 hours. 

From the moment of a factual detention, a person is entitled to the rights of the accused 
as prescribed by the procedural law. In this instance, immediately upon his/her detention, 
a person shall be advised of the following: which crime is he/she suspected of committing; 
his/her right to have a defense attorney, remain silent, not to incriminate himself/herself and 
refuse to testify against himself/herself or his/her close relatives. Moreover, he/she shall be 
warned that everything he/she says may be used against him/her as an evidence, that his/her 
silence and refusal to testify will not be used as an evidence to incriminate him/her. 

Failure to comply with the mentioned requirements when arresting a person represents a 
gross violation of one’s rights. Due to this reason, in the case of such violation, a person shall 
be immediately released from custody. If detainee is not released by the law enforcement 
agencies, and first and foremost, by the prosecutor, he/she shall be released by the judge 
when brought before the judge as an accused and the matter of the use of the restraining 
measure is being discussed. However, release of the accused from custody based on such 
violations does not exclude a possibility of using another type of restraining measures 
prescribed by the law, including remanding into the custody. Besides, a person shall be 
released from custody upon expiration of 48-hour period without the court intervention, 
even if no prosecutor’s decree was issued regarding his/her charges within this term or the 
decree was not handed over to him/her for reading. 

The role and obligation of the judge of Investigation Panel of a Court of Appeal, in terms 
of reacting upon violations that took place during arrest of a person, which was revealed 
when reviewing the appeal filed by another party with regards to the ruling issued by 
the judge of first instance concerning the use or refusal to use the restraining measures 
against accused, shall also be mentioned separately. It could be said that in this instance 
the judge of Investigation Panel of a Court of Appeal, in a certain way, acts as a filter, 
which shall immediately eliminate results of violation, restore his/her rights and observe 
legal interests. 
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In the light of above we may conclude that the role of a judge of Investigation Panel of a 
Court of Appeal as well as his/her decision made with regards to the given matter is of 
utmost importance. The issue at hand is that if a judge fails to fulfill its functions properly, 
it is possible that a person will be deprived of his/her freedom illegally for quite a long 
period of time, namely until the pretrial hearing wherein among other matters the issue 
of annulling or changing the restraining measure used against accused person will be 
discussed, providing that the mentioned deprivation of liberty was caused by violations 
that were neglected by the prosecutor and the judge of first instance. Due to this very 
reason, the author of the present study shifted the focus on analysis of the court decision 
issued in the form of a court ruling and rendered by the judges of the Investigation Panel 
of a Court of Appeal concerning the appeal of the restraining measures. The mentioned 
decisions summarize the very picture that in fact reflects the current situation concerning 
detention of persons without court ruling in terms of observing legality and ensuring rights 
of the accused ones. 

Analysis of the practice related to verification of  
the legality of the detention without court ruling
In order to review the court practice on verifying legality of the arrest of the accused without 
the court ruling, the present study examined dozens of court rulings rendered by the judges 
of Investigation Panel of Tbilisi and Kutaisi Courts of Appeal as a result of reviewing the 
appeals filed by the representatives of the prosecution and defense were studied. These 
decisions were related to legality and validity of the decision rendered by the judges of the 
court of the first instance concerning the restraining measures used against the accused. 
From the very beginning, it may be noticed that the following main trends were revealed in 
the course of the research: 

•	 In the most cases when the motions and appeals filed with regards to the restraining 
measures used against accused are reviewed and adjudicated, the judges in the court 
of first instance as well Investigation Panel of a Court of Appeal in their ruling do not 
address and discuss whether the legality was upheld during detention of the accused. 
Even more, there is a large part of the cases where the judge in the relevant descriptive 
part of the ruling failed to mention if the accused was detained prior to hearing regarding 
the use of restraining measure against such accused and when was the latter detained. 

•	 There are certain cases when the mentioned judges in their rulings concerning the 
restraining measure, while addressing the legality of the arrest of the accused, only in 
general manner and with a short entry, mention that the similar violations were not 
detected. We will bring one typical example from one ruling rendered by the judge of 
Investigation Panel of a Court of Appeal: “The submitted materials clearly demonstrate 
that no procedural violations of substantive nature that would cause refusal to use the 
restraining measure were detected during detention of and bringing charges against 
G.B. (initials are conditional - author.), also obtaining the evidence and exercising other 
procedural actions.”

•	 There a few cases when the judge in his/her ruling in addition to the matters of using 
the restraining measure, extensively and substantively discusses the violation of the 
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rules prescribed by the relevant procedural norms and infringement of the right of the 
accused while being arrested. 

Existence of the mentioned three largely different trends clearly indicates that the practice 
established in Georgia in terms of verification of legality of accused person’s detention 
without court ruling is rather inconsistence. This circumstance will undoubtedly have 
a negative impact on one of the segments, but somewhat important segment about 
protection of human rights and freedoms within the criminal proceedings. 

When addressing the fact that the judges in their rulings ordering the restraining measures 
to be used against the accused, generally do not consider it necessary to provide reasoning 
for legality of the detention, the following question raises: does such attitude of judges 
towards the mentioned issue directly or indirectly violate requirements prescribed by 
the procedural legislation? The answer to this question is the following: provisions of the 
Criminal Procedural Code of Georgia, which prescribe rules of holding a court hearing over 
the motion filed before the court of first instance by the prosecutor requesting the use 
of restraining measure, also a court hearing over the appeal filed before the Investigation 
Panel of a Court of Appeal regarding the same matter, as well as the elements of the content 
of the ruling passed by the judge, lack direct reference that the judge shall, without any 
doubt, provide reasoning regarding legality of the detention and that this reasoning shall 
be reflected in the relevant ruling with the applicable grounds (provisions of articles 197, 
206 and 207 of the Criminal Procedure Code of Georgia). Despite this, the same procedural 
norms include references, which indirectly but still with certain necessity imply the following 
obligations of the judges of the courts of first instance: at the hearing over the motion 
submitted by the prosecutor on using the restraining order against the accused, among 
other matters, they should make inquiry whether there was any breach of law upon arrest 
of the accused without court ruling. Content of article 197, section 1, sub-paragraph “g” 
of Criminal Procedure Code of Georgia unequivocally demonstrates the above mentioned. 
According to this article, during review of the motion on using the restraining order, the 
judge shall “enquire from the accused whether he/she intends to file any complaint with 
regards to violation of his/her tights.”

Undoubtedly, even if the defense fails to request, the judge is still obliged to initiate the 
inquiry. Possible violation of the right of the accused first and foremost implies violations 
that might took place upon his/her arrest, providing that it is the most sever breach, which 
can take place at the initial stage of investigation. Accordingly, when such an important 
issue is reviewed at the court hearing, this necessarily means that the results of this review 
with the proper reasoning should be reflected in the ruling. Failure to comply with this 
requirement shall be considered as the gross procedural violation by the judge. Obligation 
to fulfill the mentioned requirement is equally imposed on judge of Investigation Panel of a 
Court of Appeal, which derives from article 207, section 4 of the Criminal Procedure Code 
of Georgia. According to this article the judge of the Investigative Panel of the Court of 
Appeal shall, while deciding the matter of the admissibility of an appeal against a measure 
of restraint filed by the party, ascertain whether the court of the first instance has properly 
examined and evaluated all the evidences that might affect legitimacy of using such measure 
of restraint throughout the review and adjudication of the motion filed by the prosecutor. 
It is understandable that judge of such investigative panel is also obliged to, while holding 
the hearing on merits, pay attention to the mentioned matters, discuss them and reflect the 
results in his/her ruling. 
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Accordingly, we assume that the fact that the relevant articles of the Criminal Procedure 
Code does not directly refer to the obligation to provide reasoning with regards to the legality 
of arrest of the accused in the relevant rulings passed on measures of restraint (in the court 
of first instance and Investigation Panel of a Court of Appeal), it still does not exempt the 
judges from such obligation, as the normative content and accurate interpretation of the 
same articles imply necessity of such reasoning. 

Except for the discussed cases, within the existing practice concerning detention of the 
accused without court ruling, one can face the cases when the judges of the Investigation 
Panel of a Court of Appeal in their decision (ruling) rendered as a result of the complaint 
filed by the party with regards to use of restraining measure are indeed addressing legality 
of the detention of the accused, however very briefly, only with one phrase. Such brief 
entry covers only general reference regarding the fact that throughout arrest and bringing 
charges against the accused, obtaining evidence and carrying out other procedural actions, 
no substantial violation of the law that would cause refusal to use restraining measure took 
place. It shall be noted that in large number of similar cases the judges in their brief entry 
fail to mention legality of arrest, they rather indicate that no substantive violation of law 
was detected in putting charges and exercising other procedural actions. However, it shall 
also be noted that in the discussed cases representatives of the defense party also failed to 
raise the issue of legality of arresting the accused. 

In light of all the mentioned the following logical question arises: is the approach of the 
judges of the court of first instance and Investigation Panel of a Court of Appeal towards 
the mentioned matter as demonstrated in quite large part of their rulings in line with the 
requirements of current procedural legislation? It has already been demonstrated that the 
relevant requirements set forth in the applicable procedural norms oblige the judges to 
provide substantial review to determine whether the violation of law took place on the 
initial stage of the criminal persecution against the accused, namely, if his/her right were 
infringed. The said shall, by all means, be elucidated when discussing matter of using the 
restraining measures and by listening the opinions provided by other representatives of 
the defense. According to the procedural law, the judge at his/her own initiative must 
ascertain these important issues, whether or not there is any demand or interest towards 
this issue from any of the parties involved in the trial. Moreover, attention shall be paid to 
the circumstance that the unconditional requirement of the Criminal Procedure Code on 
substantiation of the court decision equally applies to the decision rendered by the courts 
in the form of a court ruling concerning the matters of the restraining measures. That is why 
inclusion into ruling of a one short phrase by the judge cannot be considered a level that 
would satisfy a recognized standard of justification of the court decision. 

 As mentioned above, the court practice related to the matter of legality of arrests without 
the court ruling, although relatively rarely, but still contains cases where the judges of the 
first Instance and Investigation Panel of a Court of Appeal pay a considerable attention to 
the legality of arrest of the accused without court ruling and provide substantial reasoning. 
However, it shall also be noted that it happens when the judges consider that obvious 
violation of the accused person’s rights and/or another severe breach of law took place 
during the arrest. In addition, the mentioned cases are not identical. They appear to be 
somewhat different and will be discussed bellow. At the same time, the fact that in the 
similar cases representatives of the defense party fail to raise the issue of the legality of the 
arrest, except for extremely rare and exceptional cases is noticeable. 
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Out of the cases mentioned herein, we should address the one where the judge of the 
court of first instance at the hearing over the motion filed by the prosecutor on restraining 
measure initiated and discussed the legality of arrest of a person without ruling. After 
such discussion a person was released from custody on the following ground: due to the 
circumstances of the case, there was no need to arrest the accused. At the same time, the 
judge refused to use detention as a restraining measure and imposed the accused with the 
bail. Prosecutor appealed the mentioned ruling requesting detention, which was satisfied 
by the judge of Investigation Panel of a Court of Appeal. However, in the relevant decision 
judge of a Court of Appeal failed to discuss the release of the accused by the court of first 
instance and matter of the legality of the arrest, which should be considered as a crucial 
defect of the court decision.

Except for the mentioned court decision, there are decisions passed by the Investigation 
Panel of a Court of Appeal in which they quite widely review the matter of legality of 
detention of the accused. Moreover, in the same ruling, they discuss grounds invoked by the 
judge of first instance for releasing the accused from the custody and support such decision 
with the relevant reasoning. Such practice is of a positive nature, as the ruling drawn up 
in such manner gives to its readers a fair impression on how the court of first instance 
and the judge of Investigation Panel of a Court of Appeal discussed matter of legality of 
arrest without ruling. But it is not always the case since in some instances the judge of the 
Investigation Panel of a Court of Appeal in its ruling actually fails to respond to the party’s 
appeal concerning the legality of the decision passed by the judge of the court of first 
instance with regards to detainment of the accused. As an example we can demonstrate 
the following case: judge of the court of first instance released the accused from custody 
and did not use any restraining measure against him/her. The judge did not share motives 
of the prosecution that served as the ground the detention of the accused without court 
ruling was based upon. Later the same basis served as the ground of prosecution’s motion 
requesting arrest as a restraining measure. Prosecutor had two main arguments: the accused 
will influence the witnesses and he/she might flee out of fear of punishment. In the relevant 
ruling, the judge of the Investigation Panel provides wide and exhaustive reasoning for his/
her decision on refusal to use the detention as the restraining measure. As for the part 
addressing detention of the accused, in this section, the judge limited herself/himself with 
the brief entry indicating that in this particular matter the latter agrees with the court of 
first instance thus left appeal of the prosecution unanswered in this particular regard. When 
it comes to the issue of detention the judge of the Investigation Panel makes brief reference 
- see the court ruling, which, utterly justly cannot be considered by the appellant (in this 
case prosecution) as sufficient, since the judge is obliged to provide a reasonable answers to 
all the basic issues raised in the appeal. There was a case in which the judge in the relevant 
ruling touched upon the matter of legality of arrest of the accused, however, the judge 
covered only its formal side and mentioned as follows: After detaining the accused the 
Arrest Record was drawn up and the copy of the Record was given to the detained person. 
This record explained to him/her his procedural rights; detainment was carried out by the 
authorized person; Detained person was announced to be accused; he/she was also brought 
before the authorized court within the term provided by the Constitution and procedural 
legislation; Everything seemed correct, however, the problem at hand was that the judge 
failed to discuss, which specific ground and necessary precondition indicated in article 171, 
sections 2 and 3 of CPC of Georgia were present. Without the mentioned reasoning the 
court document cannot be considered substantial, spatially in the cases when the party 
directly raises issue of legality for its verification. 
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The case concerning minor accused persons (turned 16, 10 months and 22 days on the date 
of his/her arrested) shall be mentioned separately. He/she was arrested without court ruling, 
after what he/she was brought before court as a convicted charged with causing grievous 
bodily harm intentionally. The prosecutor in his/her motion requested arrest as a restraining 
measure. As it appears from the content of the ruling rendered by the Investigation Panel of 
a Court of Appeal, court of first instance released the convicted person from the custody. In 
addition, no restraining measure was used against him/her at all. In its decision, the court 
pointed out that there was no necessity for detaining the convicted without the court ruling, 
therefore detention rules were violated. However, the court did not refer to the specific rule that 
was violated. It appears that the judge proceeded on the basis of the following circumstance: 
minor convicted committed the action on August 17, 2014, while he was arrested 10 days 
later on August 27. During this period he did not attempt to flee and appeared and testified 
before investigation body immediately after he was summoned. Despite it, the prosecutor in 
the appeal filed before the Investigation Panel of a Court of Appeal still demanded his/her 
detainment. The judge adjudicating the appeal widely and substantively discussed matter of 
restraining measure in the relevant decision. In doing so he/she invoked special provisions of 
the national legislation as well as international norms, applicable to the spheres of protection 
of the rights and interests of the convicted minors. Based on the mentioned reasoning, judge 
of the Investigation Panel of a Court of Appeal assumed that there was a minimum standard 
for using the restraining measure, namely, for transferring the accused under the parental 
supervision, but not for arrest. Nonetheless, one shall not neglect the fact that in making the 
mentioned decision the judge in his/her decision failed to discuss whether the detention of 
the accused minor was legal considering the conditions at hand and personality of the latter. 
Provisions set forth in the procedural norms discussed above requires the judge to provide 
proper response on this issue, which was not complied with. 

In the end we shall address the cases in which the judges of Investigation Panel of a Court 
of Appeal while discussing the appeal filed regarding the use of restraining measure provide 
extraordinary, extensive and substantiated reasoning concerning legality of arrest without court 
ruling. One can note the fact that the mentioned wide and substantiated reasoning is provided by 
the judges when they detect that obvious violation took place during detention of the accused. 
In other cases, the very same judges either completely neglect issue of legality of detention in 
their rulings or address them very briefly - in one phrase without any reasoning, which should be 
considered as mistreatment of the requirements of the procedural legislation. We can discuss 
some of the mentioned cases to demonstrate when exactly do judges assume that the breach of 
law took place throughout detention. For example, in one instance the judge refers to the purely 
formal breach in preparing the arrest record, advising the detainee of his/her rights and etc. 
Other judge pays attention to the merits of the case, namely, he/she claims that grounds and 
conditions prescribed by article 171, sections 2 and 3 under the Criminal Procedure Code were 
not present during detention. At the same time, in one instance judge of the investigation panel 
annulled detention for securing the bail, while on the other hand the accused was released from 
custody imposed as a measure of restraint. It can be noted that despite the revealed differences, 
the mentioned rulings completely fall in line with the criteria established for the court in order 
to verify legality of the detention without arrest, providing that these criteria are established in 
compliance with the Constitution of Georgia and current criminal procedural legislation. 

This is the picture identified as a result of this research in terms of compliance of the 
Georgian current criminal court practice with regards to the verification of detainment of 
an accused without court ruling with the applicable legislation. 
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Chapter V. 

RESEARCH ON THE STANDARDS 
AND PRACTICES EXISTING IN 

GEORGIA WITH REGARDS TO THE 
DETENTION (ARREST) - ANALYSIS OF 

QUALITATIVE DATA

The goal of the presented qualitative research is to evaluate Georgian standard and 
practice of detaining a person, identify the defects with regards to the legislation and/or its 
enforcement and develop recommendations for improvement of standards and practices 
existing during detention. 

Detention (Arrest) with the Court Ruling

There are two problems in terms of detention of a person by the judges’ ruling: Subjective 
interpretation of three grounds for detention prescribed by the law and provided by the 
subjects participating in the trial and formal indication of the mentioned three grounds in 
the prosecutors’ motions without reasonable assumption. Within the scope of the interview 
one of the prosecutors provide the following interpretation of the different grounds for 
detention: failure of a person to appear when the latter is summoned as a witness can be 
considered as the threat to flee; influencing the witnesses/ putting various types of pressure 
on them can be considered as destroying important information for the case; The danger 
of committing a new crime is most frequently featured in the reasoning associated with the 
drug-related crimes, in cases when a person is still serving the conditional term while being 
found in commission of a repeated offence. The prosecutors’ state that the threat to flee is 
the most difficult to justify, as it has to be proven by the purchased tickets, attempt to cross 
the border of the country and etc. 

Although the interpretation provided by the prosecutors with regards to the grounds for 
detention is in line with the law, the attorneys constantly indicate that justification of 
necessity of such detention is rarely observed in the prosecutors’ motions and often is 
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limited to the formal indication of the threat. On the other hand part of the lawyer consider 
that justification of these three grounds is almost impossible unless a person commits them: 
until a person flees or crosses the border, or until the offence is committed repeatedly, the 
threat to flee is impossible to prove. That is why the lawyers that speak out with regards 
to the impossibility of proving the grounds of detention, by all means, call the information 
reflected in the prosecutors’ motion unreliable. 

The judges and lawyers indicate that in the motions set forth by the prosecutors include not 
one but a number of grounds. By indicating different grounds in combination the prosecutors 
try to cover the weakness of reasonable assumptions and thus strengthen their motion. 
The judges also provide examples where the prosecutors’ motions lack merits. For example, 
prosecutors request detention of a person due to the threat to flee providing that the same 
person appeared a couple of times for interrogation or when such person appeared before 
investigation body and confessed. Or for example, detention of a person is requested due to 
the threat to the repeated offence, when case concerns a negligence resulting in car accidence. 

The lawyers indicate that the prosecutors base their assumption on the aspects, which are 
not the procedural norms of the Criminal Procedure Code but are related to the merits 
of the case. Often such requests are satisfied by the judges. On the one hand, this can 
be the past of a person (conviction, administrative punishments against him, intent of 
committing the previous offences) and on the other hand the severity of the offence, which 
usually is invoked to “justify” the threat of fleeing. According to the procedural part of the 
criminal law, a person’s criminal record shall have no impact on his/her detention, while 
consideration of the severity of the offence is also wrong, as due to the presumption of 
innocence, ultimately a person might not be found guilty. The lawyers indicate, that when 
the prosecution requests detention of a person in cases of grave or particularly grave 
offence, the judge without appeal meets the motion, whether the motion of detention 
is substantiated or not. Due to the above-mentioned violations, one group of the lawyer 
indicate that the ground for the ruling regarding detention of a person, in terms of practice, 
in fact almost never falls in line with the standards of the European court. However, there is 
a second part of the lawyers indicating that the court thoroughly studies grounds of ruling, 
whereas, in case of unsubstantiated grounds it does not satisfy the motion and acts only on 
the basis of the reasonable assumption. 

A specific circumstance with regards to substantiating the threat of fleeing is observed in the 
Samegrelo, Adjaria and Shida Kartli regions. Judges and lawyers practicing in these regions 
state that, in order to justify threat of flee, often prosecutors invoke proximity of another 
country’s border or occupied territory, especially if a person’s systematic or frequent crossing 
of the border is observed, also if a person has a family abroad or if such person when 
being summoned as a witness failed to appear in the court because he/she was abroad. 
However, one of the judges indicates that he/she has never passed the ruling on such basis, 
as according to the same logic, any citizen of Georgia is capable of visiting Zugdidi or Batumi 
and consequently fleeing. For example, when satisfying the detention ruling judge serving 
in Samegrelo pays attention to the fact whether a person is registered on the territory of 
Abkhazia, Georgia has a family in the region of Abkhazia. The mentioned judge considers 
the threat of fleeing to be reasonable only if above circumstances are confirmed. 

With regards to detention with the court ruling, one of the lawyers mention that the court 
practice is headed towards the point where even the lawyers rely on the information 
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provided in the arrest record and it never occurs them to evaluate the evidence, even when 
the charges are brought for the first time, which is wrong. According to the lawyers, it is 
necessary to evaluate standard of the evidence on the level of the reasonable assumption 
and afterward examine whether such evidence was extracted and fixed in compliance 
with the rules prescribed by law. As noted by the attorney the court does not follow 
these procedures. Sometimes, judges declare that these matters shall be examined at the 
hearings on merits, however, the hearing on the merits has nothing to do with this as on 
this particular stage, as we well as at the pretrial hearing, formal grounds and facts are 
evaluated. Nevertheless, without evaluating the evidence, it is impossible to assess whether 
the criminal case shall be closed. For this reason, the mentioned lawyer sees broader picture 
of the problem and thinks that the court fails to evaluate the evidence in proper manner. 

 The interviews with the attorneys testify that despite the fact that the mentioned grounds 
when provided in the prosecutors’ motion are less reasonable, in cases if the court satisfies 
the motion the attorneys are less likely to appeal this issue and set forth the motion. The 
reason for this was revealed in a couple of interviews, where the lawyers referred to the 
bias demonstrated by the judges in favor of the prosecution and their nihilist view with 
regards to the objective resolution in case of appeal. 

Despite the fact that the detention of a person without the court ruling shall be of extremely 
exceptional nature, representatives of all three parties participating in the Georgian criminal 
procedure (judge, prosecutor and attorneys) mainly confirm that the number of detentions 
with the court ruling is significantly lower than the number of the detentions without the court 
ruling. The only exception was observed in Shida Kartli, where the lawyers pointed out that 
the detention with the court ruling is much more than without such ruling. The multiplicity of 
detentions without ruling caused by the urgent necessity has its own reasons, which will be 
addressed in detail in the following chapter. However, we can also add that judges mostly satisfy 
motion lodged by prosecutors (prosecutors and judges note that refusal to render the ruling 
on detention varies from 20% to 40%), but in reality a number of the prosecutor’s motions 
on detention is small since in most cases representatives of the law enforcement agencies 
detain persons without the court ruling by invoking urgent necessity. Even more, part of the 
lawyers assume that the prosecutors often apply the court for detention ruling when there is a 
reasonable assumption of necessity of detention, while in the cases when such assumption is 
not observed, prosecutors apply practice of detaining the person by invoking urgent necessity. 
The attorneys explain the mentioned as follows: in the recent period (respondent mostly 
refers to last 2 years) the court practice with regards to the restraining measures has been 
improved and the court thoroughly examines reasonable assumption. Due to the fact that 
in cases of unreasonable assumption prosecutor’s motion are not satisfied by the court and 
the former lacks the ability to appeal the ruling, the prosecution applies practice of detaining 
a person by invoking the urgent necessity and hopes to obtain proof for strengthening the 
reasonable assumption during implementation of various investigative actions taking place 
after detention. This is confirmed by the fact that although the prosecution has revealed at 
the several hearings that they had operative information on the offense, they still had not 
applied the court for obtaining the ruling before detention. 

To sum up, there are two main problems observed with regards to the detention: 

a)	 Weakness reasonable assumptions provided in the prosecutors’ motions and their 
formal reference; 
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b)	 Prosecutors focus on the merits of the case (past of a person and severity of offence), 
instead of invoking article 171 of the Criminal Procedure Code of Georgia, a strategy 
often shared by the judges. 

If we summarize positions of all three parties involved in the criminal procedures, we can 
say that all three of them are aware of and understand the meaning of standards applicable 
to the detention with the court ruling: over the recent two years the court pays increasing 
attention to the realization of standard into practice, however, when prosecution is unable 
to exercise practice in line with the standard and procedure for detention becomes “time-
consuming”, the latter avoids motion for ruling and detains person on the basis of the urgent 
necessity. There are also cases when the judge does not issue ruling on detention due to 
the reasonable assumption; Subsequently, the prosecutor files a motion with another judge 
or detains a person without a ruling on the ground of the urgent necessity. In some cases 
the judges release such person from custody, however, it seems that in such cases, the 
detention can still be legalized. The ambiguity is also revealed in connection with the time 
of hearing held for reviewing the detention of a person with ruling. Essentially, this issue 
should be considered by the court within the timeframe allocated for bringing the charges, 
however, as mentioned by the lawyers, realization of this rule into the practice is conducted 
ambiguously and the matter can be reviewed at the pretrial or trial hearing or the judge 
may avoid considering the issue at all. 

Detention (Arrest) without the court ruling 

Interpretation of article 171 of the Criminal Procedure Code of Georgia in terms of detention 
without court ruling and evaluation of the existing practice differ depending on the position 
expressed by the lawyers, prosecutors or judges. With regards to these issues, a more 
neutral position is demonstrated by the judges, whereas the lawyers and prosecutors stand 
on two opposing positions. 

According to the prosecutors, the large quantity of detentions without ruling exercised on 
the basis of an urgent necessity is caused by the fact that mostly detention takes places on 
the grounds of listed in article 171, paragraph 2 of the Criminal Procedure Code of Georgia. 
Group of the judges shares the mentioned opinion and notes that mostly detention of 
a person takes place when one is caught red-handed or when the obvious traces of the 
offense committed were found with him/her, on his clothing. However, the lawyers deem 
that even in cases of the urgent necessity prosecution often refers to the threat of fleeing, 
justification of which as mentioned above is weak or factual. Lawyers focus on other issue 
and declare that the prosecutors often arrest person without any evidence in order to 
obtain such evidence, which in fact represents violation of European Convention on Human 
Rights and Criminal Procedure Code. 

With regards to the detention without ruling on the basis of the urgent necessity, the issue 
of time is important. Group of the prosecutors emphasizes the fact that the investigative 
actions take place 24/7 and in order to avoid flee of a person they are often being detained 
during non-working hours when courts are not working. The issue of time is evaluated 
differently by the lawyers stating that the most of the detentions are exercised during non-
working hours, in order for prosecution to easily “justify” necessity of detention without 
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ruling at the hearing. Lawyers also indicate that the judges have lots of cases and due to the 
lack of time they fail to pay proper attention to the fulfillment of procedural when the ruling 
is rendered or charges are brought. 

Lawyer call detentions without court ruling a vicious practice, which is upheld by the 
prosecutors’ action and lack of critique and bias demonstrated by the judges. It is the 
lawyer’s opinion that the prosecutors invoke one or more grounds without reasonable 
doubt, they focus on severity of offence, or criminal record of a person. According to the 
lawyers, the judges are more careful in issuing detention ruling, while when a person is 
already detained due to the urgent necessity they refrain from releasing such person for it 
can “upset” the prosecution. 

The interviews demonstrate that sometimes observance/violation of the criminal procedural 
norms are interconnected and used to counterbalance each other. For example, it is derived 
from a couple of interviews with the judges that if the latter cannot detect ground for 
detaining a person based on urgent necessity, he/she does not try to release such person 
due to violation of the procedural norm, but rather tries to make a plea bargain on merits. 
It shall be noted that the lawyers themselves discuss the issue of detention in connection 
with the plea bargain. Despite the fact that in case of unjustified detention ground or when 
the detention procedure itself was violated defense shall demand release of a person, the 
lawyer tries to stay quiet and not to “upset” the court or the prosecution, in order to achieve 
the plea-bargain more easily. 

From the procedural point of view, lawyers also criticize the manner in which the matter 
of detention without ruling is reviewed in the court. Procedures for hearing over the 
first appearance are not explicitly specified under the Criminal Procedure Coder. In 
certain instances, judges conduct review of legality of compulsory procedural measure 
despite of the fact whether the issue is raised or not by the lawyer via motion. The 
judge studies the matter and only afterwards addresses the merits of the case, which 
according to one group of the lawyers is correct strategy. However, there are cases, 
when judges review legality of the restraining measure only when the lawyer focuses 
on such issue and even in such cases, review of the matter can be postponed for the 
pretrial hearing, following hearing or the matter might not be subjected to discussion 
as the judge tends to avoid it. Accordingly, attorneys complain about defect since the 
legality of the compliance with the detention procedures shall not be reviewed with the 
merits of the case. 

Part of the attorneys positively assesses the practice established by the judges regarding the 
detention of the person. As a rule, they consider the use of a restraining measure in terms of 
time and observe the following trend: until 2012 there were prepared “manuals”, according 
to which if a person pleaded guilty there was no necessity for his/her detention, on the 
other hand if a person refused to plead guilty the latter had to be detained. Consequently, 
the requirement of reviewing each case on case-by-case basis, so that the recognition of 
guilt and detention would not be reviewed in connection with each other, was not upheld 
under those conditions. As a result of establishing the mentioned practice, some innocent 
people would plead guilty in order to avoid prison and try to prove his/her innocence while 
being out of prison. A group of lawyers mentioned significant improvement in standard and 
practice of detaining a person that took place in the recent years. They cite examples where 
the judges share lawyer’s positions with regards to the legality of detention. A small group 
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of the attorneys that have been interviewed mentioned that over the past one year they 
observe signs of switching to old practice, when recognition of guilt preceded freedom and 
refusal to plead guilty leads to application of measure of restraint (i.e. pre-trial detention). 
The second group of the lawyers indicate that the judges have very attentive approach 
towards the matter of detention. Namely, at the court hearing the prosecutors are asked 
lots of question thus placed in a difficult position since the legal substance is not strong and 
main accent is shifted towards severity of the offences that allegedly could cause flee of 
the accused. Lawyers and judges recall cases wherein due to the unsubstantiated detention 
without the court ruling resulted into the released a person from custody; yet, such cases 
are very few in number. According to the prosecutors judges are very critical and impartial 
when it comes to the ruling or restraining measures, as the case concerns deprivation of 
a person’s freedom. However, such high standard forces prosecution to work in highly 
professional manner and generally promotes implementation of the upright practice of 
detention. 

A group of judges considers the ground for detention of a person with urgent necessity 
to be legal only when a person was detained while committing the crime. The majority 
of judges deem illegal to detain a person, which is summoned as a witness, or persons 
whose case is being under investigation for a few days or longer, persons charged with 
economic offences and auto traffic accidents, especially due to the urgent necessity. 
Rarely but still, judges confirm the fact that there were cases when court refused to 
satisfy the motion for lack of reasonable assumption, however, regardless of such 
decision, prosecution would still detain a person by invoking urgent necessity or file 
the same motion before another judge thus concealing refusal of the previous judge. 
Nonetheless, as mentioned by the judges, in the similar cases they often release persons 
that were detained in such manner. 

Lawyers associate a multitude number of detentions without a court ruling with a legislative 
deficiency, according to which the court ruling related to the restraining measure (in case of 
refusal to satisfy the attorney’s motion) is not subject to appeal. As indicated by the lawyers, 
such deficiency forced the court to overlook detention grounds into established practice. 
Prosecutions also support possibility to appeal and admit that the restriction in appealing 
the court decision often forces them to implement the relevant practice of detention under 
urgent necessity.

Generally, to sum up, if in cases of detention without court ruling grounds prescribed by 
Criminal Procedure Code, article 171, section 2, subparagraphs “a”, “b”, “c”, and “d” are 
observed, neither judges nor lawyer sees any problem with this regard. The threat of 
fleeing, usually invoked by the prosecution in conventional and unjustified manner, is the 
main object of criticism. Prosecutors and lawyers also see problems in the detention of a 
person without the court ruling: this concerns busy and overloaded schedule of the judges 
witnessed during the hearings, inability to appeal the court decision. There are subjective 
factors influencing process and due to existence of such factors the lawyers, in order to 
maintain judges’ and prosecutors‘ positive mood at the hearing, refrain from appealing 
matters related to the detention. 
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Procedure for Arrest 

Rule of detention is regulated by article 174 of the Criminal Procedure Code of Georgia. 
Almost every lawyer mentions breaches that occurred during detaining. The judges also 
mention problems in the arrest procedure. Only prosecutors fail to identify the fault in the 
procedure for arrest. According to one lawyer, one of the main reasons for the breach of the 
procedure of arrest is that the police cannot draw the line between administrative offense 
and criminal material crimes. Often, the prosecution perceives the court proceedings from 
the point of view of material crimes and forgets the primacy of compliance with adversarial 
and procedural norms.

First of all, when addressing the detention rules we shall discuss issue of interpretation of 
Miranda rights. According to article 174, section 1 of the Criminal Procedure Code of Georgia, 
“the arresting officer shall be obliged to clearly notify the arrested person of those grounds 
[of arrest], explain which crime he/she is suspected of committing, and inform him/her that 
he/she may use the services of a defense lawyer, remain silent and refrain from answering 
questions, not to incriminate himself/herself and that everything he/she says can be used 
against him/her in court.” The lawyers indicate that these three essential rights often are 
not explained upon arrest. Nevertheless, it is almost impossible to prove that right were not 
explained to arrested person. The lawyers claim that the following practice is established in 
reality: a person is forced to blindly sign the arrest record, wherein it is indicated that the 
rights were explained to such person. This wrongful practice is further sustained by the fact 
that the lawyers are engaged with delay, approximately 24 hours after the arrest and the 
citizens lack information regarding procedures for arrest and their own rights. 

According to the judges, it could be the case that the Miranda rights are not explained to the 
accused persons, however, they do not possess information on this matter, insofar as the 
lawyers have never raised this issue at the hearing. Moreover, there is no point of discussing 
failure to explain the Miranda rights if the accused has already signed the detention record. 

One of the lawyers recalls the incident when failure to explain Miranda rights was revealed. 
The arresting officer himself failed to name the Miranda Rights. According to the lawyers, 
even the court is biased with regards to this issue, because, even if proven, they consider 
failure to explain Miranda rights to be a minor offence. As for the prosecutors, they deny 
violation of the rights of the accused during the arrest procedures and mention that the 
lawyers simply appeal this matter in the court. Additionally, the prosecutors indicate that 
often accused refuses to sign the detention record; however, the primary reason does not 
rest with the fact that he/she has not been acquainted with Miranda, but rather due to fact 
that they perceive signing of the document equivalent to guilty plea. 

There are different problems in the regions populated by the ethnic minorities, since 
persons often do not speak the state language and the translator shall be engaged in the 
arrest procedure, providing that it is extremely hard to find highly qualified translator who 
would know not only the language but also the legal terms. The issue of language is even 
more delicate in the border regions since foreigners entering these regions speak neither 
Georgian nor international language. According to one judge, there was a case in the 
Autonomous Republic of Adjara when rights could not be explained to the foreign citizen 
and person was not arrested. 
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According to the lawyers, making audio or video recording when explaining the rights to the 
accused may serve as the mean of redressing the defect existing with regards to the Miranda 
rights. As they mention, if patrolling police has technical equipment, which is switched on 
and off by them, then technically, if the relevant will is demonstrated, this procedure can be 
used to solve challenge related to verification of explanation given to the person regarding 
his/her rights during the arrest. 

It is important to implement article 177, section one of the Criminal Procedure Code 
During the arrest procedures, which states as follows: “The prosecutor, or upon his/her 
instructions, the investigator, shall, not later than 3 hours after the arrest, remand detention 
or placement in a medical facility for expert examination, notify any of the person’s family 
members, or in the case of their absence, any of his/her relatives or close persons, and in 
the case of remand detention or placement in a medical facility also notify the place of his/
her employment or education.” Violation of the present article of the Criminal Procedure 
Code is rarely observed by the lawyers, prosecutors deny such facts, while the judges, 
providing that they are guided by the evidence and motions submitted by the lawyer in the 
court, declare that they cannot recall any fact of failure to notify the member of the family. 
It would be possible to prove whether the family was informed or not by extracting the 
telephone conversation, however, according to the attorneys, they are not able to extract 
this evidence in 48 hours, particularly, if they are busy with collection of more important 
evidence related to the merits of the case. Even in cases when attorney possesses evidence 
proving that the family of the accused was not notified within 3 hours, according to them, 
the court would not release the person assuming that it does not represent a substantial 
breach. 

Medical examination: lawyers also focus on fulfillment of the norm prescribed under article 
174, section 4 of the Criminal Procedure Code. The mentioned norm states as follows: “As 
soon as the arrested person is brought to the place of custody, upon his/her request, the 
person shall be examined by a physician in order to establish his/her general health condition, 
and a relevant certificate shall be issued by the physician.” Compliance with this norm is 
important for creating evidence in cases when an accused was physically abused. However, 
as a rule, accused is not aware of such right, or representatives of the law enforcement 
agencies deprive him/her of this right. In order to avoid such practice, attorneys propose 
explanation of the right to medical examination to be followed by separate protocol 
reflecting waiver to such right. As for the prosecutors, they see no problems in terms of 
medical examination of an arrested person, whereas, the judges indicate that the attorneys 
do not file any motion in the court regarding these issues and therefore, they have no 
information regarding the similar facts. 

Accessibility to lawyer: An important issue related to the detention record is the unrestricted 
provision of the right to lawyer. First of all, the main problem is the unawareness of the 
citizens about the need for an attorney, as majority perceive that the lawyer is only necessary 
for the trial. For this reason the lawyers are more likely to get involved in the criminal 
proceedings in about 24 hours after the arrest. Moreover, defense is trying to convince 
the accused persons that they do not need a lawyer, they will be able to negotiate with 
the prosecution and make a plea bargain without lawyer; That is why persons themselves 
sign the detention record indicating that he/she refuses the right to a lawyer. Prosecutors 
deny such facts and consider the signature of a person on the detention record to be the 
established fact. 
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Lawyers often talk about restriction of a right to a lawyer for the arrested person. For 
example, they indicate that mainly persons are arrested during non-working days and hours, 
in order to hinder a person’s right to a lawyer. Even in the cases when member of the family 
instantly contacts the lawyer, at the first stage the lawyer is not allowed to the accused. 
Often, meeting between accused and lawyer is hindered for one, two, three hours or in 
the rare cases for entire day. Prosecutors associate hindering the lawyer’s service with only 
objective circumstances and such delays are linked to implementation of the investigative 
actions. According to the lawyers, time of meeting depends on evidence that prosecution 
possesses. If the prosecutor’s office possesses evidence, the lawyer is instantly allowed to 
the accused. On the other hand, if they want to force the accused to confess the lawyers 
are hindered. Attorneys working in Tbilisi indicate that the lawyer’s services are hindered 
mainly in the cases such as fight, bodily injuries and crimes committed in group, when 
all participant of the crime are detained in the police station. The lawyers indicated that 
detained persons are pressured during the very first 15 minutes following their arrest, in 
order for the investigation to obtain operative information; During this period the access to 
a lawyer for the detainee is limited. When the accused is identified based on the operative 
information, any restriction on the right to access the lawyer is lifted. 

A lawyer practicing law in one of the regions recalls the fact of a particular violation of the 
arrest procedure with regards to the person being in the police station: The law enforcement 
officials deprived a person of freedom, the arrested person was in the police station without 
the detention record and the lawyer was not allowed to meet him. As explained by the 
lawyer, police were “working” with this person. That is why the latter was arrested without 
any status and was restricted in his right to meet the lawyer. However, in such case lawyers 
lack any evidence and without such evidence the court does not consider those facts to 
be the substantial violation. Prosecutors generally do not admit the fact that they are 
depriving the person of his/her right to the lawyer or pressuring the detainee. The only 
single prosecutor admitted that in the rare cases there are people who have no warranty 
document (authorization to represent a person in legal proceedings) and hence, cannot 
confirm that they are the lawyer requesting the meeting with the detainee they represent. 

The issue of transfer to the temporary detention isolator: restriction of free meeting with 
the lawyer is related to transfer of the detained person, an important component of the 
detention procedure. According to article 174, section 2 of the Criminal Procedure Code 
“the arresting officer shall immediately take the arrested person to the nearest police 
station or to another law enforcement authority.” Judges and lawyers point out that 
placement in temporary detention isolators provides accused with the utmost protection 
from pressure and that the place is furnished with the space for free meeting with lawyer. 
Under article 174, section 3 of the Criminal Procedure Code a record of arrest shall be 
signed by the police official or representative of other law enforcement body. One of the 
reasons used by prosecution to “justify” transfer of a person to the police station is the 
need to sign the protocol by the authorized person. However, as pointed out by the lawyers, 
the very first stage of detention is the most “risky” in terms of putting pressure on the 
detainee. Therefore, the detainees are not transferred to the temporary detention isolator 
immediately upon arrest. 

The lawyers argued it is difficult to meet the detainee at the police station and that such 
stations lack meeting spaces where they would be able to talk freely to the accused. One 
lawyer mentions that, in order to have a free conversation, he had to talk to the detainee 



S
T

U
D

Y
 O

F 
T

H
E

 D
E

T
E

N
T

IO
N

 S
T

A
N

D
A

R
D

S
 A

N
D

 P
R

A
C

T
IC

E
 I

N
 A

C
C

O
R

D
A

N
C

E
 W

IT
H

 T
H

E
 C

R
IM

IN
A

L 
P

R
O

C
E

D
U

R
E

 C
O

D
E

 O
F 

G
E

O
R

G
IA

126

in the toilet. That is why the lawyers request for the detainees to be transferred to the 
temporary detention isolator directly after arrest. This would avoid threat of pressuring in 
the police station and allow the lawyers to meet their clients in more “safe” environment. 

Similar to the lawyers, judges also point out that issue of transferring the persons to the 
temporary detention isolator is often problematic. It is caused by the fact that Criminal 
Procedure Code does not regulate this particular matter. However, according to the judges, 
defense rarely focuses on this issue. If the time of placing a person into the temporary 
detention isolator is regulated procedurally and sealed by protocol, leading to ultimate 
regulation of the given matter, observance of the detention rules will become much easier 
and it will help the defense to prove the presence of pressure if any. However, there are 
judges who do not support instantaneous transfer of a person into temporary detention 
isolator. They indicate that the interests of the prosecution and defense shall be balanced 
and that sometimes prosecution is in need of instant investigational measures, for example, 
interrogation, investigational experiment, and identification. Namely, judges argue that it 
would be problematic to withdraw accused from temporary detention isolator each time 
prosecution would need to carry out investigative activity. Prosecutors explain delayed 
transfer of the detainees to the temporary detention isolator by necessity to conduct 
investigational measures and thus opposes any changes in this regard. 

Characteristic of Mandatory Defense: majority of lawyers and judges participating in the polls 
point out that when a person is subjected to mandatory defense, procedures are relatively 
regulated. The judges react quite strongly if the rule of mandatory defense is breached. One 
judge even pointed out that he/she released the person because provision of mandatory 
defense was delayed. Adjara, Akhaltsikhe and Akhalkalaki districts are characterized with 
large number of cases requiring mandatory defense in favor of the foreign citizens or those 
not speaking the state language; notably, the judges and lawyers imply absence of the 
problem. The position of lawyers of the legal aid services undertaking mandatory defense 
is different. They indicate that they do not generally have any connection with the case 
until the pretrial hearing, which complicates defense of the detainee. There are other 
problematic circumstances revealed by the lawyers of legal aid service. According to them, 
defense rights are often not explained to the socially vulnerable people and investigator 
forces them to write in the protocol that the former waives its right to a lawyer. In order to 
solve this problem, representatives/lawyers working for legal service argue for the need of 
additional protocol being introduced in case the person falls under the socially vulnerable 
category and could benefit from the free legal aid service. First of all, this protocol would 
explain to such person that he/she has a right to mandatory defense and if the latter indeed 
waives his/her right to mandatory defense, such fact will be confirmed by the signature. 

The procedure of arrest is followed by significant breaches in terms of compliance of the 
detention time with the one indicated in the arrest record. The mentioned gap between 
the times can be revealed by the video cameras installed in the place of arrest, however 
problem with evidence collection rises in such cases. Lawyers are not allowed to extract 
video cameras. According to article 111 of the Criminal Procedure Code, defense is entitled 
to apply the court for extracting the evidence. The court will determine who will be granted 
with the entitlement to extract the material. The lawyers claim that if the prosecutor is 
allowed to extract the material, accessibility to the objective information will be subjected 
to the doubts. A lawyer practicing in Kutaisi recalls one specific fact when the police violated 
detention procedures and later deleted all the recordings made by the nearby video cameras 
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installed in the nearby buildings. There are also the cases when the owners of such objects 
(buildings) refuse to provide the recording since they do not want to have any problems 
with the law enforcement agencies. Part of lawyers indicate that they have no access to 
video recording existing in the police stations. Mostly, they do not even ask for extraction, 
since they do not want to irritate the law enforcement officials. 

The inconsistency of the actual time of detention and the one stipulated in the detention 
record is observed in the interviews given by the judges. According to them, defense is not 
able to obtain evidence in time, prior to hearing on restraining measures, which takes place 
within first 48 hours of the arrest. According to the judges, at the pretrial hearing or hearing 
on merits, when the defense submits evidence related to the breach of detention rules 
and requests them to be reviewed, the latter is not satisfied due to the court proceeding 
standards. However, the tendency observed by judges shows that if the non-custodial 
measures are to be discussed at the hearing, defense prefers to forget about violations that 
took place during detention and concentrates on the modalities to reach a plea agreement 
without complications.

Reviewing the issue of witness before detention: Detention of a person as a witness and then 
bringing the charges against him/her is the problematic issue that is addressed by all three 
parties to the trial. Lawyers point out that law enforcement officials deliberately refrain 
from detaining a person as an accused. Instead, they take him/her to the relevant facility 
for interrogation. At the same time, as interrogation undergoes, police prepares protocol 
on summoning the very same person to the law enforcement body for interrogating him/
her as a witness, which of course is not signed by the person concerned as he/she has 
never seen it. In parallel, the law enforcement authorities gather data through interrogation 
that used than to detain him under the pretext of urgent necessity. Attorneys and judges 
point out that in the similar cases, a person is illegally deprived of freedom, he/she is not 
able to exercise status of detained person, namely right to lawyer, right to remain silent 
and of course, no one explains him/her the Miranda Rights; meanwhile, prosecution wins 
time for bringing charges. For this reason, a group of the judges consider deprivation of 
liberty of a person as a “witness” and then bringing charged against him/her to be illegal; 
therefore, judges support calculation of detention time – first 48 hours to commence from 
the moment the person was summoned/brought to the facility. However, there is another 
group of the judges considering that matter of bringing the charges against a witness and 
calculation of the time of detention shall be determined depending on whether the person 
went with the representatives of law enforcement bodies willingly and he/she had a choice. 
One judge described this situation as follows: “as you know, detention is deprivation of free 
movement. Upon such restriction a person is deemed to be arrested and the legislation 
grants such person a status of accused person. Therefore, if it is confirmed that a person 
got into the car against his/her will, by all means getting into the car will be the actual 
time of detention. But I would like to emphasize and separate the case when police officer 
approaches a person and says: “We need to talk. Please, follow us to the police station and 
let’s resolve the issue” - such person gets in the car willingly and follows them. He/she is 
interrogated as a witness, then identification, expertise is carried out resulting in bringing 
the charges against the person along with his/her arrest. In such case, detention time will 
coincide with the time when the charges were brought in the police station, namely, from 
the moment the free movement was restricted against his/her will.” In order to criticize 
this position lawyers put forward the following question: If a person would have refused to 
follow to the police station, or asked permission to leave after getting into car, would the 
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law enforcement officials allow him/her to do so? Obviously nobody has answer to that 
question. 

Generally, in such cases prosecutors have signature of an accused on the witness 
interrogation order. Moreover, the hearing over the restraining measures takes place in a 
short period of time and usually the lawyer becomes involved with the case on later stage. 
As a result the defense lacks the ability to prove that persons did not appear in police station 
willingly but rather was brought by the police, therefore, freedom was restricted from the 
very beginning. Due to the fact that often lawyers fail to provide evidence confirming the 
above notion, similar cases are resolved in favor of prosecution. Lawyers point out that 
when this issue is reviewed at the hearing, sometimes judges do not recognize evidence 
that was obtained during the witness interrogation, whereas other evidence (for example 
inspection of the crime scene) is left in the case, causing problems to the defense. 

Nether the courts react to such facts, nor is the issue reviewed at the hearing as the accused 
is against using them. In addition, there are two minor issues: whether the court shall 
address procedure related to the detention (arrest) at pretrial hearing and/or during the 
hearing on merits and approve evidence obtained illegally. In some of the instances courts 
refuses evidence obtained as a result of questioning of the accused as a witness; however, 
the courts admit other evidences obtained as a result of witness testimony of the accused 
(for example inspection of the crime scene). 

Search: When it comes to search procedures, prosecution has concerns related to counting 
of the time. They criticize practice established by the judges, according to which search 
is considered to be restriction of liberty. One prosecutor brought the following example: 
“let’s say I have reasonable assumption that a person possesses drug substance. I stopped 
him/her, searched and found nothing. I can release this person and legitimize only the 
search, which I exercised without the court ruling since there was a threat of destructing 
the evidence if I would not have stepped in. On the other hand, if the substance is not found 
and I have already registered detention, this issue is subjected to artificial complications”. 
Indicating the searching and the detention time is problematic in terms of rights as well. 
When undertaking the search, representatives of the law enforcement agencies are obliged 
to explain the rights related only to the search. Whereas, if a person is detained he/she shall 
be advised of Miranda rights. Search is also relevant with regards to detention and bringing 
charges within 48 hours. As pointed out by the prosecutors, judges consider the search 
to be equivalent of deprivation of liberty and therefore the prosecution is forced to bring 
charges within the term prescribed by the procedures. For the reason mentioned above, 
the prosecutor considered that it is rightful to solve the issue of search under the Criminal 
Procedure Coder: first a person must be searched, evidence shall be extracted that would 
become basis for detention (arrest) and only after that the law enforcement authorities 
shall proceed with the detention. 

To sum up arrest procedures and practice are one of the most problematic issues among 
standards of detention and practices. According to one lawyer, Criminal Procedure Code 
is extremely well constructed, however, in such case law and its enforcement practice 
is far from each other creating casual situations and infringement of detainee’s rights. 
Violation of the arrest procedures is also triggered by the fact that more general and 
wide range of representatives of law enforcement bodies are engaged in the enforcement 
and their knowledge of arrest standards and qualification may not always be perfect. In 
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their interviews the lawyers talk a lot about the breach of arrest procedures, however, in 
most cases, they do not lodge the motion before the court regarding this matter. There 
are various reasons for this: 48-hour limitation is not enough for collecting evidence on 
violation of procedural provision, collection of evidence is practically impossible since 
generally detained persons sign protocol without reading it and they try to achieve plea 
agreement with the court, therefore, they do not want to irritate prosecution. In those rare 
cases, when the lawyers provide the court with the evidence proving violation of the arrest 
procedure, the court considers motion in terms of plea agreement. However, the detainees 
are very rarely released due to the violation of the arrest procedures and often answer 
provided by the court implies that the breach is not substantial. Interviews demonstrate 
that the court assesses violations accompanying arrest procedure based on the review of 
the documentation as an proof and pay attention to this fact if it is raised by the lawyers 
thorugh motion

Record of Arrest 

Article 175 of the Criminal Procedure Code regulates preparation of the record of arrest. 
Lawyers point out that the most of the records are problematic. Such problems are related 
to advising the accused of his/her rights, relevance of actual detention time and the time 
indicated in the record, handing the copy of record of arrest to the accused, and etc. The 
first provision determines that “the arresting officer shall, immediately upon arrest, prepare 
a record of arrest. If a record of arrest cannot be prepared immediately upon the arrest 
due to objective reasons, it shall be prepared as soon as the arrested person is brought 
to a police station or any other law enforcement authority.” The research revealed that 
place of preparation of the record of arrest is the most controversial considering that the 
information provided by the prosecution and defense is utterly contradictory. The majority 
of prosecutors’ state that mainly the record of arrest is prepared immediately upon arrest 
on spot; if the record is prepared in the law enforcement body, it is caused by the objective 
reasons, however, they also added that objective circumstance is of valuating category. 
Prosecutors essentially listed the following objective reasons: bad weather conditions, bad 
lighting at the place of detention, large group of people surrounding the place or resistance 
of the detainee. In contrast to that, the lawyers indicate that majority of the records of 
arrest are prepared at the law enforcement facility and preparation of the record at the 
place of detention represents an exceptional case. Judges interviewed in the regions point 
out that records are prepared at the detention place, while according to judges interviewed 
in Tbilisi, the record is prepared in the police station. Judges do not consider the preparation 
of the arrest record at the police station to be problematic, even if the fact is not due to 
emergency circumstances and they cannot recall a case when the record, having no problem 
other than its preparation at the police station, would have been appealed by the defense. 
The mere fact that the judges uphold such position confirms that entire law enforcement 
system, except for lawyers, implements and justifies faulty practice of preparing the record 
at the police station. 

According to the lawyers, the real reason for preparing the record at the law enforcement 
bodies is that law enforcement official/s arresting the person is/are not able to prepare 
the document individually. As a rule, each police station has 2-3 persons who know how to 
feel in the record of arrest together. The fact that the management of the law enforcement 
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body also allows the arresting person to engage in “collective” preparation of the record is 
another course of the problem. A lawyer from one of the regions recalls curious cases when 
person was brought from another region or city for preparing the record. One prosecutor 
that was interviewed mentioned that in case of arrest police representative consults him/
her on the phone, not to make any mistakes when preparing the record. This emphasizes 
ignorance of the law enforcement bodies and the same is reaffirmed by the lawyers as well. 

The majority of lawyers refer to violations of the arrest record related norms when the 
copy of record is not handed over to the accused. Attorneys recall only a couple of cases 
when such copy was given to the accused; in other cases, accused is forced into signing the 
document admitting that the copy was received. There are also cases when accused is told 
that he/she does not need the copy of the record and that the document would be given to 
the attorney, which is a gross violation of the arrest procedures. 

As mentioned by the lawyers in majority cases time of preparation of the record and actual 
time of detention do not coincide, however, it is impossible to prove. That is why this issue 
is discussed at the hearing verbally by mere references to the place of arrest, how long it 
took them to get to the relevant law enforcement facility and etc. As mentioned above, it is 
almost impossible for the lawyer to extract video recording of the detention. Judges do not 
address inconsistency between the detention time reflected in the record and the actual 
one and think that there is no problem with this regards as lawyers have never lodged any 
motion covering such violations. The specific cases are observed in the high mountainous 
border regions, where a person can be detained by the border police having neither arrest 
record nor the relevant equipment to prepare the record, make copies and give one to the 
detainee. In such cases, a person is transferred to the central regional facility, which takes 
up to 2 hours, nevertheless, due to the technical and natural limitations the judge does not 
consider such violation to be substantial. 

The timing seems to be problematic when transferring a person from police station to the 
temporary detentions isolator, including detainee’s dislocation within 48 hours. The lawyers 
claim that the long-term gap between detention and placing in the temporary detention 
isolator is usually used for pressuring the accused. However, at the hearing the judges usually 
disregard this factor and leave even the rare motions lodged by the lawyer unsatisfied. 
Inconsistency in time is identified when the law enforcement officials take person to the 
facility as a witness and then charge him/her. According to the lawyers, timing and preparation 
of the record are not in compliance with the law. The lawyers claim that the law failed to 
regulate where exactly a person must be placed prior to bringing the charges against him/her. 
Regulation of transfer of a person into the temporary detention isolator would ease control 
over the pressure and place the communication between the lawyer and the accused within 
the legal borders. According to one lawyer, every honest prosecutor and investigator shall 
support such amendments since their actions and measures will be transparent. 

The issue of time and place of signing the detention record by the accused is problematic. 
The study shows that mainly the accused signs the record only after he/she is delivered at 
the police station and the responsible persons sign it. Lawyers claim that this represents an 
offence, is inconsistent with the human rights obligation and represent illegal deprivation 
of freedom. However, judges as well as the prosecutors do not share the same position 
and indicate that the gap between the detention, preparation of the record and signing the 
latter by the responsible person is not considerable. 
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According to the established practice, the record is generally signed by the officer on duty, 
chief or deputy chief of the police station (where the detainee is transferred). The majority 
of the interviewed lawyers claim that the signature of the authorized person on the record 
has no legal meaning whatsoever; some of these rules helps to prove inconsistency between 
the detention time and the time indicated in the report. According to the lawyer working in 
Tbilisi, if chief police reads the report prior to signing it and controls procedures indicated 
therein, the signature of the authorized person would obtain its meaning, which it lacks as 
of today.

The judges claim that the only necessity for the authorized person’s signature on the 
detention report could be justified by the fact that the police is engaged in escorting and 
must be kept informed. According to one judge, this norm could be hindering process since it 
is not possible to pass over the copy of the detention record to the accused until authorized 
person signs it. One judge from the Court of Appeals suggested that two sections of the 
detention record must be separated from each other. The first section, where the rights, 
charges and etc. of the detainee are explained shall be prepared upon arrest and a copy 
shall be passed over to the detainee followed by the signature. As for the signature of the 
authorized person, it simply confirms that a person was delivered to the facility and can 
be performed later. Whereas, the delivery of the first part ensures the protection of one’s 
rights. Interesting and exclusive practice amongst other regions is observed in Kutaisi, where 
the record is given to the party twice, first time prior to the authorized person’s signature 
confirming that a person was aware of his/her rights at the initial stage and second time 
after authorized person signs it. 

As indicated by the prosecutors, authorized person’s signature on the record confirms that 
this very person was indeed present at the police station. In case the arrest is proceeded by 
the patrol police, the chief of the forces is signing the arrest record and when detention is 
undertaken by the criminal police across the region, then criminal police officials take the 
detainee to the station and the record is signed by the chief of the station. 

Generally speaking, judges do not face frequent and systematic problem with regards to the 
record of arrest. However, they recall cases when a person was released since his liberty was 
deprived way earlier than it was determined under the arrest record, or there was no arrest 
record given to the accused and no signature existed. Often a person is not released when 
arrest procedures are violated, but rather the issue of imposition of the noncustodial bail as 
a restraining order is discussed. In this case, the court focuses on the merits of the case and 
pays attention to the accuracy of the charges brought against a person. One judge considers 
that if the following will be repeated in the rulings it will have very formal character: “A person 
shall be released from illegal arrest and sentenced to imprisonment.” However as claimed by 
another party, this is correct practice and will allow the accused to request compensation. 

Release from Custody 

Generally, judges release a person from custody when detention is not necessary and the 
case lacks standard of reasonable assumption for bringing the charges (in this instance a 
person is left without restraining measures), witness interrogation revealed no ground for 
detention (which is extremely rare), term for bringing the charges has expired. 
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The reasons why prosecutor releases a person are similar to the ones invoked by the judges. 
According to one judge, office of the prosecutor tries to release a person from custody when 
it comes to the minors. In this case, it issues the decree indicating that the purposes of the 
criminal procedure exempt necessity of detention. Lawyers have different explanation. They 
claim that a person is released from custody under the excuse - “detention of the person is 
not necessary” only after the latter pleads guilty. Prosecutors state that often release from 
detention takes place in drug related cases, when a person caught with the drugs has never 
been subjected to an administrative sentence, or the extracted drug substance was in such 
a small quantity that it cannot create ground for criminal persecution. 

Cases, when a person is released due to the provisions of the Criminal Procedural Code, 
are extremely rare. The lawyers indicated that Office of the Prosecutor will never admit 
violation of law and even if release of a person was triggered by such violations, official 
reason will always state as follows: “detention of a person is not necessary”. As for the court, 
even when lawyers have evidence proving violation of the provisions of Criminal Procedure 
Code, they consider those violations to be minor. A lawyer practicing in one of the regions 
recalls the case where judge formulated correct discussion and released a person from the 
court room invoking the arrest procedures. However, as the trial went on the same court 
decided that the motion set forth by the prosecutor with regards to the detention was 
substantiated and the person remained in custody at the same court hearing. Although 
the lawyer evaluates the fact as nonsense, on the other hand accurate discussion provided 
by the judge shall be deemed as sign of positive changes. For some judges this practice is 
unacceptable since a single decision stating that “a person shall be released from custody 
and a person shall be detained” is inconceivable for them. The judges sharing such approach 
point out that violation of the Criminal Procedure Code shall result in non-custodial bail. 
However, there is another group of judges claiming that for the purposes of reaffirming the 
court impartiality and implementation of the right practice, the Code shall be enforced and 
even if the freedom is granted instantaneously, the court is obliged to make such decision. 

Article 176, section 5 of the Criminal Procedure Code is of utmost importance when it 
comes to the release from custody. According to this provision: “Regardless of whether 
the arrested person is convicted or not, he/she shall be fully reimbursed from the state 
budget for the damage incurred as a result of an unlawful and unjustified arrest.” Inquiry 
demonstrated that this provision only exists in the law and is illegitimate. Neither judges, 
not prosecutors or lawyers can recall the fact when the released person would demand 
compensation. Respondents link this to the hidden (so called latent) fear of people towards 
law enforcement officials, that in case of complaint they will be subjected to pressure. Only 
one lawyer from Tbilisi was able to recall case when court identified the restraining measure 
to be illegal, released the person and the latter demanded and received compensation.

One judge mentioned that it would be much better if the persons released from detention 
would have demanded compensation more often, since as a result of illegal actions 
committed by the law enforcement bodies the state would suffer certain financial loss. 
This would automatically place actions of the public officials and other authorized persons 
within the legal borders, would increase precautionary measures applied by them and 
automatically cause high level of protection of the rights. 

The practice of release from custody existing in Georgia completely falls in line with the 
general practice. It is characterized by the predominance of the law enforcement agencies, 
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which can release the person for the certain reason, however, indicate another, posting 
non-custodial bail instead of releasing the person because of its own breaches and etc. 
Predominant position of the law enforcement official is also demonstrated by the fact that 
despite the numerous cases of release, none of the released persons made up their mind to 
claim compensation since the priority is given to the opportunity to escape the enforcement 
agencies and avoid their revenge. 

System related to the arrest procedures 

Characterization of the above demonstrated standards of the arrest procedures and practice 
existing in Georgia revealed that problems are frequent along wit infringement of laws that 
automatically results into human rights violations.

In order to demonstrate the in-depth analysis of the issue and the implementation of the 
incorrect practice, we shall imagine the schematic system implemented in the detention 
process (see chart # 1).

There are four main elements the detention process related system consists of: legislation, 
actors (participants of the procedural actions), structure of law enforcement agencies and 
society. Each of those elements has its own features, affecting the process of detention. We 
shall characterize each element according to their features. 

Legislation is the most important element that determines legal framework for the detention 
procedures and their implementation norms. Detention related legislation covers matters 
included in the European Convention on Human Rights and as mentioned by the majority 
respondents, it is quite well constructed and progressive. Nevertheless, there are three 
issues identified with regards to the legislation, which promotes implementation of the 
defective practice of the detention procedure. These three matters are: legislative defects 
existing in the law, “open spaces” existing in the law and incompliance of the legal standards 
of the arrest procedures. 

The following defects are observed in the legislation related to the detention standards: 

•	 Under the Georgian legislation, if a person is detained court is not entitled to impose 
non-custodial bail as a retraining measure. 

•	 Ruling of detention issued by the judge cannot be appealed neither by the defense nor 
the prosecution.

Legislation related to the detention procedure contains number of defects and their 
improvement would facilitate improvement of the detention standards and practice in the 
future.

The research revealed that there are number of “open spaces” in the detention standards 
and their existence allows parties to the detention process to implement illegal and biased 
actions. To be more specific:
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•	 Absence of regulations concerning the time for transferring a person to the temporary 
detention isolator. 

•	 Although proper interpretation of the law implies that the judges are obliged to study 
detention related documentation in details, whether appealed by the lawyers or not, this 
requirements is not met. In addition, it is unclear when exactly the discussions covering 
the issue of detention procedures and defense motions should be held at the trial. It is 
desirable to specify the mentioned circumstances on the legislative level; 

•	 Lack of separate protocols proving the waiver of the right to health examination and 
council/attorney. 

•	 Even when the record of arrest is given to the detainee, in the most part this conduct 
occurs with delay (in practice, detainee signs only after the document is signed by the 
authorized person in the law enforcement body, which means that a person is advised of 
Miranda rights and given the record with delay; therefore his/her rights are infringed): 
the late transfer of the record is desirable to be considered equivalent to non-transfer. 

•	 Regulation of the procedures concerning witness interrogation and bringing the charges: 
if following the witness interrogation a person is detained as accused individual, it would 
be advised that the witness interrogation is included in the 48 hour detention period;

•	 Violation of a number of standards related to the detention procedure is the part of the 
established practice:

•	 Lack of justification of the required grounds of detention (a person will flee, fail to 
appear before the court, commit new crime or put pressure on the witnesses) both 
upon detention with ruling and urgent necessity; 

•	 Using arrest without ruling as an exception;

•	 Failing to advise of the Miranda rights upon arrest; 

•	 Provision of the right to council with delays;

•	 Breach of obligation of notifying the family within 3 hours after detention; 

•	 Failure to satisfy the detainee’s request on health examination;

•	 Violation of the procedures related to the detention procedures (preparation of the 
arrest record at the law enforcement facilities without any objective circumstances, 
failure to provide the detainee with the arrest record and etc.);

Actors involved in the arrest procedure are considered to be the following target groups 
of the study: judges, prosecutors and lawyers. All three play important role in terms of 
conducting legal arrest procedure. 

The majority of the interviewed respondents talk about high level of qualification of the 
judges and admit that in terms of restraining measures judges provide proper review. 
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However, one group of the lawyers admit that the court appears as the powerful Institute, 
which has a capacity to use it recourses unjustly. Because of it, part of the lawyers 
criticizes practice of having inconsistent positions and partiality demonstrated in favor of 
the prosecution. In the case of judges, the lack of resources and limitations are named as 
the biggest of problems. Prosecutors point out that often they are not able to carry out 
detention with the ruling as the judges do not work during non-working days and hours and 
are very busy.

Qualification of the prosecutors is never considered in terms of knowledge, but rather the 
abuse of power and illegal pressure. Part of the lawyers claims that the improved law has less 
influence on the detention process, since the prosecutor’s office has been and is still working 
under the principles of intimidation and puts pressure on the detainees. When it comes to 
the arrest procedure, qualification of other legal bodies - investigator, representatives of 
patrolling police and criminal police appears to be even more problematic. The lawyers 
indicate that their incompetence is causing violation of the rules, since people employed 
in these bodies have no knowledge of Miranda rights, including rights of the accused and 
principles of preparing the arrest record, leading to frequent violation of detention rules. 

Acting judges have mixed attitude towards lawyers. One group of judges evaluated lawyers’ 
professionalism positively and stated that in 2013-2014 they became more active with 
regards to the legal grounds of restraining measures and arrest procedures. Consequently, 
this issue is raised by the lawyers more often. Another group of judges characterizes lawyers’ 
professionalism more poorly. According to them lawyers depend on prosecution and fail to 
appear before the court as the party equal and counterweight to prosecution. Even more, 
from the practice of the mentioned judge it is clear that for example lawyers never use 
personal surety, lodge motion, look for the witness and collect the relevant documentation. 
According to him/her only small part of the lawyer has a knowledge of case-law and examine 
documentation in details. Because of this a number of motions regarding unsubstantiated 
measures of restraint are very rare. According to the judges, often their decision on releasing 
the person from the courtroom surprises the lawyers. However, the same judges point out 
that there are lawyers invoking case law of the European Court of Human Rights, articles of 
Euro Convention, decision of the Supreme Court and demonstrate highly qualified defense. 

The third element having impact on detention standards and practice is structure of law 
enforcement agencies. The court and the prosecutor’s office, both explicitly and implicitly, 
hold hierarchical positions towards defense as well as society in general. Moreover, the 
hierarchical connection is sometimes demonstrated between the court and the prosecutor’s 
office. In number of cases, instead of acting as an arbitrator, which is independent and 
superior, the court acts biased towards prosecution, follows the will of the prosecutor’s 
office and “legitimizes their order”. Therefore, actions of every instances are being 
weakened under such hierarchical structures of legal procedures, the head of which is the 
prosecutor’s office equipped with unlimited power. The majority of attorneys point out that 
they avoid motioning regarding violations of detention procedures, because they believe it 
will anger court and prosecution. Consequently it will complicate the issue of defense and 
the plea bargain, which is priority for most attorneys. The other part of attorneys points 
out that no matter how independent the court is, judges find recognition of illegality of 
detention as complicated matter. They take unjustified motions of prosecutors regarding 
detention or cases of detentions carried out unreasonably with urgent necessity, and make 
them “legal”. Hierarchical structure of law enforcement agencies has significant influence 
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on members of society as well. Lawyers point out cases when accused persons are being 
very intimidated. Even the physically abused accused individuals deny the facts of them 
having been physically assaulted at the police station for the purpose of not having police 
incited against them, achieving plea bargain and avoiding law enforcement agencies at any 
cost. This is why nobody is surprised by the fact that released individuals never demand 
compensation prescribed by civil law. 

The last factor that weakly and indirectly, but nonetheless affects the standards and practice 
of procedure of detention is the society. It is clear from what the respondents say that the 
majority of citizens are not informed about their rights, that they have wrong information 
and obey the law enforcement agencies very easily. On the other hand, by the influence of 
previous element – the hierarchical structure, citizens secretly fear the law enforcement 
bodies, therefore they try their best to escape the process so that they do not offend law 
enforcement representatives and successfully avoid both real and imaginary counter-
actions. 

Table #1: Detention System
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Chapter VI. 

CONCLUSION AND 
RECOMMENDATIONS

Research of the standards and practiced applicable to the detention of a person was 
conducted by using in-depth method and interviewing 56 lawyers, judges and prosecutors 
practicing in 8 cities. The general evaluation shows that detention standards and practices 
have improved over past two years and had progressed towards the European Convention on 
Human Rights. However, the research results showed shortcomings of detention standards, 
as well as flawed practice established during implementation process of those standards. 

The process of detention, which mainly should be implemented based on the court ruling, is 
mostly carried out with an excuse of urgent necessity without ruling. Prosecutors’ motions in 
obtaining the ruling, as well as during justification of urgent necessity, is weak and does not 
respond to the standard of reasoned assumption. The violation of norms while carrying out 
procedure for arrest is quite frequent. There are problems with the definition of Miranda’s 
rights, marking the time of detention, restriction of the lawyer’s services, preparation the 
record of arrest and transferring copy of the record to the detainee. Such breaches are 
rarely mentioned by judges, because – as they explain – the defense side is less likely to 
interfere with these violations. According to attorneys, one of the reasons for this is that the 
restraining measures are discussed in a very short period of time and attorneys do not have 
time to collect the evidence. When the evidence is available for consideration the court 
will no longer discuss them. In addition, the attorneys focus on plea bargain and do not 
emphasize the violations for the purpose of “not irritating” the court or the prosecutors. 

Generally, persons involved in procedural actions (prosecutors, judges, even lawyers) 
focus on the merits of the case and defending the procedural sides of the detention stays 
beyond their attention. In situations like that the attorneys are “arranged” to focus on the 
prosecution and are oriented to achieve non-custodial measures as easily as possible. In 
cases where qualified attorneys try to draw attention to the violations, the court often 
leaves such facts without response and does not meet the motion of the attorneys because 
of “non-essential breach”. 

Four elements can be allocated in the system related to the detention process in order to 
abstractly evaluate it: legislation, actors (participants of the procedural actions), structure 
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and society. All four elements have their own problems and their flaws have significant 
impact on the detention standards and practice. 

In terms of negative influence, the most problems are faced by hierarchical structure of 
law enforcement bodies, which have an impact on the court proceedings, activities of the 
lawyers and secret fear of members of the society, by virtue of which they are willing to bear 
the violation of their rights. Next comes the legal framework, which is problematic itself. 

As revealed from the results of the study, the Criminal Procedure Code has flaws in terms 
of detention. In addition, it leaves issues unregulated, thus facilitating the establishment of 
the faulty practice for detention process of an individual. Flaws, though smaller, also exist 
within legislation, which are important to be changed. 

In terms of negative influence, participants of procedural actions are taking third place. In 
general, the qualification of representatives of all three branches are assessed positively, 
however, in case of judges, their partiality in favor of persecution, also their tightened 
working schedule and workload is emphasized. In case of prosecutors abuse of power is 
revealed and continuation of the older practice by pressuring the accused for collecting the 
evidence and plea of guilty. 

And lastly, qualification of attorneys becomes most questionable when due to their incompetence, 
they appear to be dependent on prosecution rather than being independent, strong side. 

The fourth element, which shows the least intensity but remains important nonetheless, is 
the element of society. The study shows that civilians do not have information about human 
rights in general and particularly about the detention procedure. Due to the pressure and 
lack of information detainees often sign protocols unconsciously, waive rights to the lawyer 
and health examination. Citizens secretly fear the law enforcement bodies and try their best 
to “deal with them” as quickly and peacefully as possible. 

General and specific recommendations were developed for the purpose of improving 
detention standards and practices.

General recommendations:

•	 In order to improve detention practice, it is necessary to raise qualification (with regards 
to the ground for detention and procedures for arrest) of persons involved in execution 
of these procedural activities, including judges, prosecutors, persons authorized to 
conduct arrest, lawyers; to promote implementation of high standards in detention 
practice. 

•	 It is necessary to raise the level of civil awareness regarding the grounds for detention 
and its procedures. It would be preferable if information regarding rights of detained 
individual was disseminated through media outlet (public broadcaster, radio, etc.) and 
social networks, which may be done through joint cooperation between the NGO sector 
and the state. 
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•	 For the purpose of sharing experience, it is advisable to organize regular meetings 
among judges, prosecutors and attorneys. 

The general recommendations presented above are more or less of abstract nature. As 
for implementing specific recommendations presented below, in addition to the legislative 
changes, good will of institutions participating in the procedural actions is required. 

Recommendations regarding the grounds for detention:

1.	 Detaining the person without court ruling v. detaining person with the court ruling: 
Within the scope of the study the law enforcement bodies and the court has been 
requested the statistical information to assess the percentage of the interrelationship 
between detention of a person without the court ruling - so-called detention with urgent 
necessity. Unfortunately, the statistics could not be analyzed, as according to the received 
letters, information of that kind has not been collected by law enforcement bodies or 
the court. It should also be noted that during the interviews the tendency has been 
revealed, according to which the prosecutors and lawyers take contradictory positions: 
prosecutors claim that the cases of detention of a person with the court ruling prevail, 
whereas, according to the lawyer, detention of a person is mostly carried out within the 
scope of the urgent necessity. The judges take the middle position. This attitude makes it 
clear that detention of a person without the ruling is not an exceptional case and instead 
of supporting the practice of detention with the ruling, the law enforcement bodies in 
fact prioritized detention without the court ruling. 

2.	 The standard of justified assumption in case of detention with the ruling - According 
to article 171 of the Criminal Procedure Code of Georgia, the main basis for rendering 
the ruling regarding detention without oral hearing by a judge is a justified assumption 
that the person did commit the crime for which the punishment of imprisonment is 
foreseen. Consequently, the judge is obliged to examine the existence or non-existence 
of such grounds and only in case of positive result should he/she move on to assessing 
additional threats (fleeing, contumacy, etc.). The study of the ruling protocols revealed 
that despite the negative assessment regarding the first part of the practice, which is the 
ground for refusing to detain a person, judges continue to assess additional ground(s). 
In addition, prosecutors, as well as judges, in providing the reasoning for the ruling, pay 
less attention to the main ground for the detention and directly provide reasoning for 
additional grounds. 

In this regard, it is important to take the main grounds into account while preparing the motion 
by the prosecutors and providing reasoning for the ruling by the judges. It is also important 
that the additional grounds are assessed only after the request mentioned above is satisfied. 

3.	 The prosecutors’ motion regarding detention of a person - In the scope of the study it 
was revealed that motion of prosecutor is often limited to general directions regarding 
ground and terms of detention, which is not followed by any sort of substantiation 
indicating facts and information. We, the authors of the study believe, that this approach 
does not meet the standard of justified assumption that the person has committed a 
crime and that he/she will flee, etc. 
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If the motion of the prosecutor refers to the several or every existing additional ground for 
detaining a person, but only one of them is justified, the court must discuss the necessity 
and reasonability of detaining the person based on this one justified additional ground 
(that is, only after the court is convinced that the justified assumption that the person has 
committed the crime do exists);

4.	 Assessment of grounds by the judge based on the request set forth in motion of the 
prosecutor - Rulings examined within the scope of this study revealed that in a number 
of cases the judge in his/her ruling also refers to the arrest circumstance, which was 
not indicated in the motion submitted by the prosecutor. On the other hand, the judge 
does not discuss all grounds for detention mentioned in the motion submitted by the 
prosecutor and strengthened by facts and data. It should be noted that discussion (i.e. 
substantiation) is important regardless of the outcome of the request.

If the motion on detention submitted by the prosecutor contains important flaws (e.g.: the 
motion refers to the terms of detention, but there are no indications towards the ground 
for detention; motion refers to the ground for or condition of the detention, which is not 
foreseen by the procedural law, etc.) the judge must take the notice of such flaw, regardless 
of the outcome of the motion. 

While discussing the motion set forth by the prosecutor, the judge should not simply 
examine provision of the materials but rather determine if these materials justify existence 
of the grounds necessary for detaining a person. 

5.	 Substantiation of a court ruling regarding detention of a person - It is unacceptable for 
the court to substantiate the court ruling with phrases of general content, such as: the 
prosecutor’s motion is justified; there is a reasonable assumption regarding the offense 
committed by the accused person etc. The court ruling on detention of a person should 
be based upon references to specific circumstances and justification. The same demand 
applies whenever court refuses to satisfy the motion. 

The court ruling on detaining a person shall be based upon the circumstances confirmed 
to be existent by virtue of materials/facts/data, not every ground that the prosecutor has 
groundlessly indicated in the motion. 

6.	 Assessment of the lawfulness of the detention -  Article 176 of the Criminal Procedure 
Code of Georgia cover issue of release from detention. According to the article the 
detainee must be released if the doubt on him/her being in commission of a crime has 
not been confirmed or if during the procedure for detention, the procedural requirement 
of the Criminal Procedure Law has been severely violated. The decision is made by either 
prosecutor, or the judge. Within the scope of the study it was revealed, that according 
to the leading position, the judge is authorized to examine only procedures for the 
arrest and not the grounds for detention. This contradicts the procedural guarantee 
for evaluating the lawfulness of detention, according to which grounds for detention 
(content) and detention procedures are both evaluated. Therefore, the authors of this 
study believe that the judge’s obligation to examine whether the rights of an accused 
person were violated during the detention and if there were grounds and conditions for 
detention while reviewing motion for restraining measures against the person, should be 
defined more clearly in the Criminal Procedure Code, and this matter should be properly 
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discussed in the ruling with the relevant justification. The judge shall be imposed with 
this obligation even if the accused attending the court hearing is not detained and the 
prosecutor files motion on non-custodial measures against him/her. In the given instance 
the judge should find out whether the accused was detained or not and whether the 
detention was lawful, without violating any rights of an accused person. 

7.	 Practice of Investigative Panel of the Court of Appeal - According to the article 207, 
section second of the Criminal Procedure Code, “an appeal against a measure of 
restraint may also indicate the essential issues and evidence that were not examined 
or assessed by the court”. This entry allows the possibility of reviewing the complaints 
not satisfied by the judge of the court of first instance on the lawfulness of detention 
by the Investigation Panel of a Court of Appeal. This fact will not affect the issue of 
imposing restrictive measures, but will allow the defense, for example, to appeal legality 
of detention and if the appeal is satisfied, to demand compensation for illegal detention. 

In particular, it implies that at the stage the judge of the Investigation Panel of a Court of 
Appeal shall thoroughly examine whether the accused person has ever been detained within 
the scope of the given case, if his/her rights were violated and most importantly, whether 
the court of the first instance discussed this matter and reacted to those violations. All this 
should be well reflected in the ruling on the appeal decided by the judge of Investigation 
Panel. 

If the defense or prosecution raises the issue of detention of a person or lawfulness of 
releasing the detainee by the court of first instance, it becomes particularly unacceptable 
for the judge of the Investigation Panel to neglect and not review the matter at the hearing 
or when rendering the decision. The judge of Investigation Panel shall also refrain from 
answering with the general phrases, without substantiated discussion and justification. 

8.	 Predictableness and substantiation of the court decision/ruling -  The study revealed 
the tendency of same judges rendering the different rulings in the cases with the similar 
facts. Moreover, there are cases containing identical and unsubstantiated motions 
requesting detention of the person, providing that the motion has been written by the 
same prosecutor and adjudicated and satisfied by the same judge. The mentioned judge 
copies the same extracted of the motion into the reasoning section of the ruling, without 
any additional evaluation. This fact is not characteristic for the regions where number of 
judges and prosecutors is quite limited (one judge and one prosecutor). 

Considering the above-mentioned, we believe that it is necessary for prosecutor to justify 
his/her motion, as well as for judge to review the merits of the case in order to diminish 
any suspicions regarding the matter of impartiality in the motivation part of the ruling. In 
addition, decisions made regarding the detention and using of restraining measures against 
detainee, by judges of the court of first and appellate instances, should be predictable and 
substantiated. 
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Detention procedure and rights of a detainee:

9.	 Placing the detainee in a temporary detention isolation immediately after the detention 
-  According to the paragraphs of articles 174 (arresting rule) and 175 (record of arrest) 
of the Criminal Procedure Code of Georgia, the detainee shall be transferred to a 
police establishment or other law enforcement body. These articles never mention the 
circumstance, that detainee should be transferred in a temporary detention isolator 
where his/her safety will be guaranteed and where he/she will not subjected to any 
pressure or ill-treatment from the law enforcement authorities. Additionally, records 
existing these days allow the law enforcement authorities to keep the detainee at the 
police station for a long period of time where he/she could be subjected to pressure 
and ill-treatment. It is, in fact, possible, that the person won’t even be transferred 
to the temporary detention isolator for the first 48 hours by invoking investigative 
actions. 

We consider it appropriate for the police establishment/law enforcement body to be replaced 
by the temporary detention isolator in the relevant articles of the Criminal Procedure Code. 
Also, it should be specified that the person must be transferred immediately. 

10.	The matter of passing the copy of record of arrest on the detainee - Within the scope of 
the study it was revealed that the cases where the copy of record of arrest was explained 
and handed over to the detainee are very few, while the record of arrest according to 
article 175, paragraph 4 of the Criminal Procedure Code of Georgia is the basis for the 
immediate release of the detained person. Taking this into consideration, if the person 
does not obtain copy of record of arrest in the process of transferring into temporary 
detention isolator, the isolator should not take the person in. This record will ensure that 
persons entitled to arresting will conscientiously handle the matter of serving the record 
of arrest to the detainee, which, on the other hand, will allow the detained person to 
get introduced to his/her rights. Also, we take into consideration that in terms of specific 
objective circumstances, it may not be possible to prepare the record on the spot. In 
such cases we find it appropriate for the detainer to prepare the record of arrest and 
provide the detainee with the copy of record of arrest within the hour after the person 
is transferred to the temporary detention isolator. 

11.	Signature of an authorized person - According to article 175, section 3 of the Criminal 
Procedure Code, the record of arrest is finalized after it is signed by the police or other 
law enforcement authority. It is true, that the purpose of this record might be to reveal 
the violations made by the supervisor during the detention process and to take the 
appropriate measures. However, in practice it causes significant challenge since due 
this requirement the person is taken to the police station after the arrest rather than 
being taken to the temporary detention isolator. In addition, it further facilitates the 
established practice, according to which the record of arrest is largely prepared at the 
police station despite the absence of objective reasons. 

Therefore, we find it appropriate for the “police or other law enforcement authority” to 
be replaced with the following formulation: “upon transferring to the temporary detention 
isolator the record is signed by the employee of the temporary detention isolator, which 
confirms the handing of the copy of record of arrest over to the detainee.”
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12.	Carrying out the investigative actions in the temporary detention isolator during the first 
48 hours - The study shows that transfer of the detained person to the police facility 
is necessary for investigative actions like interrogation, recognition and investigative 
experiments. It should also be noted that the Criminal Procedure Code does not explicitly 
imply that these investigative actions should be carried out at the police establishment or 
by taking detainee out of the police facility. Therefore, the first two investigative actions 
are entirely possible to be carried out at the temporary detention isolator. As for taking 
detainee out for an investigative experiment, as well as from the police establishment, 
it would be possible if articles 174 and 175 of the Criminal Procedure Code indicate that 
the detainee is transferred to the temporary detention isolator immediately after the 
detention. 

13.	Guaranteeing the medical examination of a detainee - According to article 38, section 
2 of the Criminal Procedure Code of Georgia the detained person has the right to 
undergo free medical examination after being placed in the relevant facility (temporary 
detention isolator). The study shows that very often detainees do not know about this 
right. Therefore, we find it reasonable for the mentioned article to be amended and 
formulate that the waiver of right for medical examination by the detainee should be 
confirmed with separate record. This procedure will facilitate effective realization of this 
right. Furthermore, the fourth paragraph of article 174 of the Criminal Procedure Code 
enables the health examination of the detainee in the police establishment, will have to 
be removed since according to the recommendations presented by the authors of this 
study, the detainee should be transferred to the temporary detention isolator. 

14.	Explaining to the detainee the right to the lawyer- The study revealed that the detained 
person is not advised of the right to attorney, including at the expense of the state, if 
the person falls within the socially vulnerable category. The state lawyers providing free 
legal aid discussed this matter within the scope of this study. In order to eradicate this 
problem it is necessary to make changes to the Criminal Procedure Code and oblige the 
detaining authority/official to prepare separate record addressing explanation about the 
right to lawyer including waiver in case of free legal aid. 

15.	The disciplinary responsibility of a detaining authority/official in case of substantial 
violation of the detention procedures - The authors of this study consider it appropriate 
to hold disciplinary liability against the person conducting the relevant detention if the 
violation of the detention procedures envisaged by article 172 of the Criminal Procedure 
Code is revealed. This will facilitate the conscientious conduct of detention procedures 
by persons authorized to detain, as well as promote monitoring of the responsibility 
of law enforcement authorities by civil society organization through requesting and 
studying relevant statistic data. 
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Additional recommendations:

16.	Definition of “other alternative measures” - According to article 171, section 3 of Criminal 
Procedure Code of Georgia (grounds for arrest) a person may be arrested without a 
court ruling only if there is a probable cause that the person committed the crime… 
new crime cannot be prevented by an alternative measure that is proportional to the 
circumstances of the alleged crime and to personal characteristics of the accused. The 
process does not explain what the alternative measures could be and when could they 
be used. 

17.	Issue of imposing non-custodial bail on detainee - In accordance with paragraph 6 of 
article 200 of the Criminal Procedure Code of Georgia, the court shall, upon motion of 
the prosecutor or on its own initiative, ensure the application of bail, impose remand 
detention on an accused subjected to arrest as a coercive measure of criminal procedure, 
until he/she deposits, in full or in part (but not less than 50%). This norm, with its 
content, does not serve the purpose of imposing the restraining measure. Therefore, we 
think that this provision must be annulled and erased from the Criminal Procedure Code. 

Also, the study revealed the idea and practice, according to which unlawfulness is “balanced” 
by using non-custodial bail by judges in case of illegal detention. We consider this approach 
unreasonable as well, since in case of illegal detention the person should be released from 
detention, even for short-term and decision on imposition of the restraining measures 
should be rendered independently from this fact. In addition, establishment of the fact of 
illegal detention will give the person an opportunity to demand the compensation for such 
illegal detention. 
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