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Chapter |I.
INTRODUCTION AND METHODOLOGY

Introduction

The Criminal Procedure Code of Georgia of 1999 as well as the new Criminal Procedure Code
of 2009 determine the standards applicable to the criminal detainment of a person and the
procedures related to detention during first 48 hours’ from the moment of arrest. In 2000s,
detention practice in Georgia was heavily criticized both by the international mechanisms
(UN and European Council Contractual and Monitoring Bodies) as well as the Constitutional
Court of Georgia.

In addition, upon entry into force of the new Criminal Procedure Code, the focus has
shifted to the application and justification of preventive measures. Consequently, matters
of necessity of initial detention and its justification and protection of procedural guarantees
during the arrest were given the lesser attention from both the international and domestic
human rights monitoring mechanisms.

Considering the mentioned, this study aims at demonstrating current situation of a person
being detained based on or without the court ruling by studying practice and analyzing
characteristic data of the common courts as well as the challenges related to the detention
rules for the years of 2013 and 2014.

The study begins with description of the mandatory international standards regarding the
detention of a person in Georgia and then follows with analysis of cases from selected eight
city courts. The third part is dedicated to the results of the qualitative study - so called in-
depth interviews. The study finally presents general and specific recommendations.

Study Methodology for Analyzing the Case-Law

The study of legality of detention practice and related problems has been conducted in
two main directions — detention based on a court ruling and without such ruling so called
detention in cases of urgent necessity.
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For this purpose, while conducting the study, the team has analyzed the ruling issued by city
courts in 2013 and 2014 in relation to the detention cases. Namely, the study emphasized
on the three regions having distinguishing characteristics, such as: Thilisi, Autonomous
Republic of Adjara, Samegrelo - Zemo Svaneti and Meskhet-Javakheti. Each of these regions
are characterized with certain specificities making them interesting subjects of the study —
Thilisi being a capital of Georgia with the most number of cases in the investigation bodies
and the court; Adjara region as the autonomous republic; Samegrelo — Zemo Svaneti as
having the highest number of population and Meskhet-Javakheti as the multinational
region. Hence the study provides for the practice existing in relation to detentions in Thilisi
City Court, Batumi City Court, Zugdidi City Court, Akhaltsikhe and Akhalkalaki City Courts.
This method allowed the team to identify common trends and challenges while conducting
the research.

For the purposes of the study, following type of information has been requested from the
courts of these eight regions:

- Copies of the detention rulings;

- Copies of the court rulings denying the law-enforcement authorities authorization to
detain;

- Copies of the rulings regarding the application of the preventive measures by the court
that granted accused release from detainment;

- Copies of the rulings finding the personal search conduced in cases of alleged urgent
necessity illegal and the obtained information — inadmissible;

- Copies of the rulings adopted by the judges on the preliminary hearing based on which
the court found the detention report and/or detention rulings inadmissible.

During the study, each eight courts responded and partially provided the requested
documentation:

Namely, the detention rulings were received from Telavi, Gori, Kutaisi, Zugdidi, Batumi,
Akhaltsikhe and Akhalkalaki city courts. Thilisi City Court delivered only part of the requested
documents. In total, the number of the obtained rulings amounted to 523. Considering
the deficient provision of the detention rulings, it would not be right to use the number
to determine total number of ruling based detentions in the mentioned regions in 2013-
2014. In addition, for consistent study of the case-law, the obtained rulings were analyzed
according to the motions filed from day 1° to day 15" of each month of 2013-2014.

In addition, the city courts only partially provided the remaining information that has also
been considered through the case-law analysis: 52 rulings on refusal to detain a person,
2 copies of rulings on detention and search procedure, and 9 rulings finding the urgent
personal search illegal.

None of the courts provided copies of the rulings according to which the court found the
record of arrest and/or detention ruling inadmissible on the preliminary hearing.



Moreover, the team has requested Thilisi and Kutaisi Courts of Appeals information
regarding the application of preventive measures by the investigation chambers and copies
of the rulings revoking or changing the application of the preventive measures issued by
lower courts. Both courts provided these documents, in total - copies of 187 rulings.

Protection of personal data given in the copies of the rulings has been secured by the courts
by coding the names and last names throughout the study. Furthermore, while presenting
the examples identified through the study, the authors of the study refrained from naming
specific court, judge or prosecutor for the purposes of protecting data and avoiding
disclosure of the factual circumstances of the cases.

For the purposes of collecting the general statistical data, the public information was
requested from the analytical services of the Supreme Court of Georgia, Ministry of Internal
Affairs, the Chief Prosecutor’s Office of Georgia and investigation units of five ministries
(Ministry of Justice, Ministry of Internal Affairs, Ministry of Defense, Ministry of Finances,
Ministry of Corrections of Georgia). Unfortunately, in most cases, our requests were left
without any response, while according to the letters received form some of them (Supreme
Court of Georgia, the Chief Prosecutor’s Office of Georgia), detention related statistics
are not being collected (differentiating between the detentions carried out based on and
without the court rulings etc.).

Study Methodology from the Point of Qualitative Analysis

This part of the study has been conducted around the main question — what standards and
practice are established in Georgia regarding the detention? In order to answer this question,
the team conducted the qualitative study by using in-depth interview and group interview
methodology. Object of the study was the persons engaged in the detention process in
Georgia such as lawyers, ! judges and prosecutors. Unfortunately, the project team was
unable to question investigators. Taking into consideration existing legal framework, the
team elaborated the research instrument — three different questionnaires for the target
groups. For the purposes of comprehensive study of the matter, eight cities/regional centers
selected: Thilisi, Kutaisi, Batumi, Zugdidi, Gori, Telavi, Akhaltsikhe/Akhalkalki. Considering
number of the persons engaged in the legal processes of the cities/regional centers,
respondents were selected either personally (when the number of the persons engaged in
each segment was too low) ? or based on the random selection method 3.

The in-depth interviews were conducted until the difference in the information received
through the interviews became peripheral and insignificant. Total of 56 respondents were
introduced with each interviews lasting from 40 till 90 minutes. Table #1 provides number
of the interviewed judges, prosecutors and attorneys according to their places of work.

1 Lawyers of the Georgia Bar Association, Georgian Law Firms Association and Free Legal Aid Service of Georgia;
2 This principle was used for selection of judges and prosecutors;

3 This principle was used for selection of lawyers;
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Table #1: Position and Workplace of the Interviewed Respondents

JUDGE PROSECUTOR | ATTORNEY |TOTAL
Thilisi 3 1 8 12
Kutaisi 2 1 6 9
Batumi 1 1 5 7
Zugdidi 1 1 5 7
Akhaltsikhe/Akhalkalaki 2 1 4 7
Gori 1 1 5 7
Telavi 1 1 5 7
Total 11 7 38 56

After completing the field works, the team prepared transcripts of the conducted
interviews. During the analysis, we coded the interviews for the classification purposes,
selected thematic blocks and categories, typical and atypical cases from the interviews.
As a nest stage, the team conducted comparative analysis of the attitudes of the target
groups (judges, prosecutors and attorneys), practice and positions. We managed to answer
the main question of the study and elaborated recommendations for the purposes of
improving standards and practice regarding the detention. For protecting anonymity and
confidentiality of the participants of the studies, identification data has been removed
from the collected information. Considering the qualitative research characteristics, the
results are not representative. However, it does describe the standards and processes that
are carried out and viewed from the perspective of judges, prosecutors and attorneys in
different regions of Georgia.



Chapter I

OVERVIEW OF THE PROVISIONS
RELATED TO DETENTION UNDER
THE CRIMINAL PROCEDURE
CODE OF GEORGIA

Detention represents one of the most widely applied and at the same time, much sensitive
institute among the coercion measures under the Criminal Procedure Code of Georgia
considering its special nature. Therefore, increased attention to this mechanism from not
only lawyers but also majority of population is not accidental. In addition to the relevance
of the normative regulations of detention as the procedural coercion measures, it is
important to understand whether the mentioned procedural — normative regulations and
the imperative international legal provisions are observed while using detention in the
investigation and court practice. On the other hand, we may have an objective impression
on not only existence or non-existence of actual justice in the given country, but also,
regarding the quality of democracy of the entire political system.

For determining the above-mentioned, this study will firstly provide the short overview
of those normative regulations that exist in the Georgian criminal procedure law for
determining legal basis for detention of the accused and other persons during which their
rights should be duly observed.

Normative regulations of detention are given in articles 170 through 178 of the Criminal
Procedure Code of Georgia. However, for the purposes of this study, we will mainly discuss
those procedural regulations of detention that are determined in articles 171 through 174
of the mentioned Code since these articles establish the mandatory procedures that shall
be complied and unequivocally observed while detaining the accused person. In addition,
we will partially discuss the circumstances covered in some sections of articles 175 and 176
related to the grounds of releasing a person after detention.

Article 171 of the Criminal Procedure Code of Georgia determines the grounds for detention
of person based on the court ruling. This is the case when the person may still not be
involved in the process as the accused, however, the law allows prosecutor to issue an
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order regarding charging such person. For such cases, the mentioned procedural provision
determines the mandatory grounds for court ruling based detention. If such grounds do not
exist, detention is prohibited. In this part, for the purposes of the present study conducted
to identify observance of legality and rights of a person by the courts while discussing the
motions filed by the prosecution on detention, the most essential and important aspect is
to determine absence or presence of the detention grounds and not the procedures that
are to be followed by the prosecutor while filing motion to the court for detaining a person
or the accused and rules of hearing such motions by the court.

Section 1 of article 171 of the Criminal Procedure Code of Georgia (CPC) determines the
mandatory grounds for detaining a person. In the first place, there should be a probable cause
as to commissioning of a crime for which the Criminal Code of Georgia stipulates imprisonment
as a punishment. This is a necessary pre-condition, but is not sufficient to detain a person. For
detention, there should be one of the additional conditions listed in the same procedural norm.
However, before discussing those, we have to determine nature of the mentioned pre-condition.
If we conduct close observation, the pre-condition unifies two criteria: first, existence of probable
cause as to commissioning of crime and second, the law should stipulate imprisonment as a
sanction for the crime. Criterion of a probable cause is very important guarantee for protecting
a person from the unreasonable restriction that also includes requirement for some factual
data that proves version of commissioning a crime by the person. As to the second criterion
mentioned above, such as stipulation of imprisonment as a sanction for the crime, its mandatory
nature is self-explanatory. It would be totally unjustified to detain a person even for the interests
of investigation and court proceedings and restriction of his or her freedom when the law does
not in the end punishes such crime with imprisonment.

At the same time, as mentioned above, there has to be one of the following conditions
determined in section 1 of article 171 of CPC — probable cause that the person will:

1. Flee;

2. Not appear before the court;

3. Destroy information important to the case;
4. Commit a new crime.

Existence of each of such condition should be proven with the factual data and should be
indicated in the motion submitted by the prosecutor as well as in the relevant court ruling.
In other cases, the detention would be illegal.

We have to also consider that the court does not have right to indicate the grounds of the
detention that were not included in the prosecutor’s motion. However, the court has right
to find existence of probable cause and base its ruling on detention of a person in relation
to only one of the grounds out of one or more alternative detention grounds indicated by
the prosecutor in the motion. This is how the court ruling based detention is regulated in
section one of article 171 of the Criminal Procedure Code of Georgia.

Except for the mentioned, the second and third sections of the same article of the Criminal
Procedure Code determine grounds for detaining a person without the court ruling. The



second section of the article provides list of the six specific conditions existence of any one
of those is sufficient for detention of a person without the court ruling. The conditions are
as follows:

1. The person has been caught in action while or immediately after committing a crime;

2. The person has been seen at the crime scene, and a criminal prosecution
is immediately initiated to arrest him/her;

3. Aclear trace of crime has been found on or with the person or on his/her clothes;
4. The person has fled after committing a crime, but he/she is identified by eyewitnes;
5. The person may flee;

6. The person is wanted.

Existence of one of the six grounds is not sufficient for detention without court ruling. Third
section of article 171 of CPC determines that detention of a person without court ruling
is only allowed if there is a probable cause that the person commissioned a crime and
carrying out one of the actions determined in section one of the article (fleeing, failure
to appear before the court, destruction of evidence etc.) may not be prevented by an
alternative measure that is proportional to the circumstances of the alleged crime and
to personal characteristics of the accused. It has to be noted that the Criminal Procedure
Code of Georgia does not establish any measure alternative to the detention that may be
used against the accused person. Due to this reason, goal of the mentioned text of the
third section of article 171 is not clear. The legislature may have meant some preventive
measures undertaken by the police or investigator against the accused such as the written
warning (personal statement) according to which the person undertakes to hesitate from
commissioning the illegal action or other measures of the same nature. However, such
measures do not include any obligation for the accused. This is why the text of the provision
lacks the sense and significance.

Following fact is also worse of interest: third section of article 171 talks about the need
for the probable cause that a person commissioned a crime for detention of such person.
However, unlike the first section of the same article, the third section does not speak of
commissioning of such crime for which the law stipulates imprisonment. Despite the fact,
in the mentioned text of the third section of article 171 we should mean commissioning of
such a crime by the person (accused) for which the law stipulates the imprisonment.

From some perspective, considering the goal of the study, we have to mention those
procedural formalities that are given in the first section of article 174 that should be
observed for legality of detention without a court ruling. This means the following — the
detaining official shall notify the detained person in clear manner as to:

e Ground for detention;

e Description of the charge, crime commissioning of which the person is accused for;

e Right to have a lawyer;
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® Right to remain silence and not answer the questions;
® Fact that anything that he or she may say may be used against him or her in the court.

Infringement of this formality represents an essential violation of the procedural law, while
thisis the ground for unconditional release of the accused in accordance with sub-section “e”
of section one of article 171 of Criminal Procedure Code of Georgia. In addition, according
to section four of article 175 of the Criminal Procedure Code of Georgia, failure to give
the record of arrest to the detained person or composing the record with such substantial
errors that worsens legal status of the person is a ground for unconditional release.

Apart from the abovementioned, the law requires to determine the persons authorized and
required to check legality of the detention and make decision on release in case of need.
According to third section of article 176 of the Criminal Procedure Code of Georgia, the
detained person shall be released based on the decree of the head of the place of custody
(i.e. Temporary Detention Isolator) if the period of detention has expired. This means
that control of delivery resolution on charge of the person within 48 hours falls within
competence of the head of the said facility. According to second section of the same article,
the detained person shall be released based on the decision of prosecutor or the judge if:

1. The suspicion that he/she has committed a crime has not been confirmed;
2. No decision was made regarding application of detention as a preventive measure;

3. The period established for detention under the Criminal Procedure Code of
Georgia has expired;

4. A consent to arrest the person has not been received from the authorised
public authority or official;

5. The criminal procedure law was substantially breached during the arrest;

Analysis of the mentioned norms of the Criminal Procedure Code leads us to the conclusion
that the court has obligation to check whether the law was substantially breached while
detention of a person or whether there was failure to deliver the arrest record or the record
being composed with the substantial breaches while considering the matter of application
of preventive measures and in such cases, render decision on release of the person.

Present study aims at studying practice of protection of the mentioned norms by the
prosecutor and the court. By analyzing the case-law, we will try to discuss each individual
case in as much details as possible.



Chapter lll.

OVERVIEW OF INTERNATIONAL
STANDARDS APPLICABLE
TO DETENTION

Everyone has right to enjoy right to freedom and private life as guaranteed under article 9 of
the International Covenant on Civil and Political Rights (hereinafter International Covenant)
and article 5 of the European Convention on Human Rights (hereinafter the European
Convention).

International Covenant prohibits arbitrary andillegal detentions in addition to the procedural
guarantees under article 9 for ensuring protection of essential rights. Article 5.1 of the
European Convention determines specific grounds for detention. This list is exhaustive
and is subject to strict interpretation rules. Like the International Covenant, article 5 of the
European Convention, also deals with the procedural standards for ensuring protection of
this right.

Personal freedom means freedom from physical restriction of one’s body.* Restriction of
personal freedom means absence of voluntary consent: if the individual voluntarily goes
to the police station for participation in the investigation and if he or she knows that he
or she is free and may at any time leave the police, his or her freedom is not considered
as restricted.® On the other hand, there are many forms of restricting freedom and they
are not limited to the coercive force: for example, if the law enforcement official explains
to the person that he or she may not leave the specific place without any use of force or
if the person after appearing in the police station is being told that he or she shall stay in
the police facility for some time and the person could not leave the territory or building
voluntarily, personal freedom of a person is being considered as restricted.®

Since the personal freedom is not absolute, it may be restricted for example while enforcing
the criminal law.

4 854/1999, Wackenheim v. France, paragraph 6.3;
5 1758/2008, Jessop v. New Zealand, paragraphs 7.9-7.10;

6 European Convention on Human Rights, De Wilde, Ooms and Versyp v. Belgium, June 18, 1971;
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International Covenant as well as the European Convention prohibits the arbitrary and
illegal detention:

Detention is arbitrary if it is not just, is not subject to the principles of foreseeability,
reasonability, proportionality and necessity.’

Detention is illegal if it has been conducted without the legitimate grounds and procedures.
Detention means any arrest of a person that marks beginning of restriction of freedom.?

Detention may be violating the relevant legislation (for example, Criminal Procedure Code),
but may still not be arbitrary and to the contrary — the legally allowed detention may be
arbitrary in the sense. We have to also mention that the detention without any legal basis
is considered as arbitrary action. ° Therefore, detention may be both, illegal and arbitrary. 1°

According to the European Convention, restriction of personal freedom shall be legitimate
and shall be conducted in accordance with the procedures determined in the law that
requires compliance with article 5 goals in addition to observance of the material and
procedural provisions of the national law in consideration of prohibition of arbitrary actions.
Namely, each provision of the law would it be written or non-written, shall be clear enough
to give each individual possibility to make reasonable estimation of the consequences of
such actions based on the relevant advice.™

Notion of Reasonable Doubt

Legitimate ground for detention of a person is a reasonable doubt that the person
commissioned a crime.

Absence of such doubt does not justify detention. In the first place, existence of reasonable
doubt means such information or facts that would persuade an objective observer that the
person may have committed a crime.'? Standard of a reasonable doubt does not require
proving of guilt based on the information collected by the law enforcement bodies at the
stage of detention.®®

For the detention stage, there should be circumstances, documents and/or some type of
expert report that indicates on the specific person that he committed a crime.'* Therefore,

7 1134/2002, Gorji-Dinka v. Cameroon, paragraph 5.1 305/1988;
8 631/1995, Spakmo v. Norway, paragraph 6.3;
9 414/1990, Mika Miha v. Equatorial Guinea, paragraph 6.5;

10 General Commentary Ne35, UN Human Rights Committee, available at: http://www.ohchr.org/EN/HRBodies/CCPR/
Pages/GC35-Article9LibertyandSecurityofperson.aspx;

11 European Court of Human Rights, Steel and Others v. the United Kingdom, September 23, 1998;
12 European Court of Human Rights, Fox, Campbell and Hartley v. the United Kingdom, August 30, 1990, paragraph 32;
13 European Court of Human Rights, Urtans v. Latvia, November 28, 2014, paragraphs 33 — 36;

14 L. Chelidze and N. Mchedzlidze, Right to Freedom and Personal Safety — Guide, available at https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168008ebf4



except for the connection between the person and the action, such action should include
elements of crime for justifying detention.

For example, the European Court of Human Rights found that past conviction for the same
type of crime (commissioning of terrorist acts) does not meet the standard of a reasonable
doubt. Consequently, mere presentation of previous conviction certificate is not enough to
satisfy standard of reasonable doubt —however, this fact in conjunction with other data may
strengthen such doubt.

The same European Court of Human Rights found the standard of reasonable doubt satisfied
in a case involving a person once convicted for fraud when he indicated a wrong address
while renting an apartment that was proven on the investigation stage. ** The standard was
also found satisfied when the person falsified his identity and identification document a day
before commissioning an action (obtaining goods and disappearance) that was also proven
on the investigation stage, etc. ¢

In Pichugin v. Russia, the applicant was arguing that his detention in the murder case was
conducted based on the witness statement and “other materials of the case” that were
not substantially assessed by the national court of first instance due to the failure of the
prosecution to provide the statements and materials. European Court of Human Rights
agreed with the applicant that reasonability of the doubt could not have been proven with
the mentioned circumstances. However, this person appealed the arbitrary detention in
the higher court (Moscow City Court) where the prosecution presented the case materials
(crime scene examination report, expert opinion and statements of seven witnesses). In
addition, the defense was given an opportunity to examine the materials and preset its
position. Consequently, the European Court of Human Rights found that Mr. Pichugin was
protected from arbitrary detention by the procedural guarantees secured at the stage of
appeal.”’

It might be argued that the court verifies the due diligence of the authorities while studying
the case files for assessing credibility of suspect by using the standard of reasonability.®

We have to also mention that the reasonable doubt standard also applies to the arrest of a
person (so called, pre-trial detention): paragraph “c” of section 1 of article 5 refers to both

“detention or arrest”.

Pursuant to the practice of the European Court, the following criteria should be satisfied at
the stage of pre-trial detention:

(1) Reasonable doubt that the detained person committed a crime and

(2) Significant evidence that strengthens the presumption that the person

15 European Court of Human Rights, K.F. v. Germany, November 7, 1997;
16 European Court of Human Rights, Bandur v. Hungary, July 5, 2016;
17 European Court of Human Rights, Pichugin v. Russia, November 23, 2012;

18 European Court of Human Rights, Stepuleac v. Moldova, November 7, 2007;
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(2.1.) Will flee;

(2.2.) Will commit a serious crime;

(2.3.) Will interfere in justice and/or

(2.4.) Will seriously endanger the public interest.

From the list of the grounds, danger of fleeing, commissioning of crime and interference
in justice are identical to the list of grounds in article 171 of the Criminal Procedure Code.
According to the Criminal Procedure Code of Georgia, the person is entitled to the status of
the accused upon arrest; therefore, it would be logical for the law enforcement officials to
observe follow the standards established by the European Court of Human Rights regarding
prove of the circumstances.

In cases of extension of pre-trial detention period, the European Court of Human Rights
assesses circumstances stricter; However, this that issues does not require the detailed
discussion for the purposes of this study.

We would like to merely discuss the interpretation of the established facts by the European
Court of Human Rights:

® Danger of fleeing: Mere fact that the person is accused of the grave crime with the
strict punishment is not enough to satisfy criteria - danger of fleeing.’ There has to be
the specific evidence as to the intention of the person to flee the country: transfer of
amounts and having connections abroad ?° or forging ID card or passport,? sale of assets
and having freely available funds # etc. In addition, assessment of the circumstances
shall be conducted considering specific conditions in order to determine existence of
a doubt. For example, such circumstance may be having significant financial interests
within the country,?® voluntary return to the country despite the possible criminal
liability,>* experience of appearance before the investigation bodies in the past % etc.
In such cases, evaluation of the fleeing risk shall be conducted in consideration of the
above-mentioned circumstances.

e Threat to due implementation of justice means the danger of witness tempering or
destruction of evidence. *® For example, using the official position to pressure witnesses
(if the person is still on the official position and the potential witnesses are under his
or her control), the person has access to the significant evidence at the office or may

19 European Court of Human Rights, Neumeister v. Austria, June 27, 1968;

20 European Court of Human Rights, Matznetter v. Austria, November 10, 1969;

21 European Court of Human Rights, Cesky v. Czech Republic, June 6, 2000;

22 European Court of Human Rights, Makarov v. Russia, March 12, 2009;

23 European Court of Human Rights, Letellier v. France, June 26, 1991;

24 European Court of Human Rights, Yagci and Sargin v. Turkey, December 30, 2000;
25 European Court of Human Rights, “W.” v. Switzerland, May 26, 1993;

26 European Court of Human Rights, Letellier v. France, June 26, 1991;



attempt their destruction etc. At this stage assessment is conducted based on potential
possibility considering the factual circumstances and evidences.

e  Will commit the serious crime: For determining existence of the ground, past conviction
of the person for the same or similar crime,?”” him or her being charged in the pending
investigation regarding the same or similar type crime without application of the pre-
trial detention etc. shall be taken into account. Even in this case, circumstances including
the threat should be assessed such as possibility of gaining advantage in the specific case
or hiding the trace if this is proved by the witness statements.

Informing Regarding the Reasons of Detention and Charge

Detained person should be notified regarding the reason of detention and the charge
immediately upon detention.® This requirement aims at providing the detained person
with the opportunity to appeal his or her arrest if he or she finds that the reason of arrest is
illegal or unjustified.?® Detention reasons should include the general legal basis for detention
as well as the sufficient factual circumstances that explain the essence of the detention.
For example, substance of the criminal act and identity of the potential victim should be
explained.®

There are no strict criteria for written or other special form to be used while explaining the
detention grounds. 3! It is important that the information regarding grounds of detention
should be provided to the person in the language that he or she understands. 3? This
information shall be provided immediately upon detention. 3 As to the information itself,
the detaining official is not obliged to provide detailed information to the person upon
detention. There are cases when this is even impossible. In such situations, reasonability of
period between the detention and adequate explanation should be assessed considering
the nature of the crime and the existing circumstances. Therefore, the detained person,
except for the legal provision determining the charge, should receive information as
to the reasons causing the doubt as to participation in the criminal act during the first
interrogation.3*

In the exceptional circumstances, this immediate communication may not be possible due
to the practical hindrances: for example, delay until appearance of translation. In addition,

27 European Court of Human Rights, Assenov v. Bulgaria, October 28, 1998;

28 Article 5.2 of the European Convention on Human Rights; article 9.2 of the International Covenant on Civil and
Political Rights;

29 248/1987, Campbell v. Jamaica, paragraph 6.3; European Court on Human Rights, Fox, Campbell and Hartley v. the
United Kingdom;

30 1177/2003, Wenga and Shandwe v. Democratic Republic of the Congo, paragraph 6.2;
31 European Court of Human Rights, Kane v. Cyprus, September 13, 2011;

32 868/1999, Wilson v. The Philippines, paragraphs 3.3, 7.5;

33 Fox, Campbell and Hartley, paragraph 40;

34 Fox, Campbell and Hartley, paragraph 40;
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any delay should be minimum and absolutely necessary.?®> This means that the delay should
be assessed in each particular case.?® According to the practice of the European Court, this
delay shall not be more than several hours.

If the specific charge is already formulated, the detaining official may notify the person
regarding both, reasons for detention and the charge.?”

Judicial Control and Appeal of Legality of the Detention

Judicial control on detention includes the obligation of the State to present any person
detained for criminal charge to the court immediately: this right should be implemented
in an automatic regime.® This requirement applies to any scenario without any exception.
Therefore, this right is not depended on the skills and choice of the detained person (unlike
the right to appeal legality of the detention).*®

Although the meaning of the term “immediately” may be changing considering the
objective circumstances,*® the delay shall not be more than several days after detention.*
Human Rights Committee believes that 48 hours is ordinarily sufficient for presentation of
the detained person before the court.*? Consequently, delay that is greater than 48 hours
shall be an absolute exception and should be justified in the specific circumstances.*® Being
under the custody of the law enforcement bodies for more time without the court control
increases risk of undue treatment.*

Upon appearance before the judge, the latter discusses the matter of releasing the person
or using the preventive measure (including the pre-trial detention). The judge shall release
the person if there is no legal basis for extending his or her detention.*

In addition to this automatic judicial control, detained persons enjoy procedural guarantee
to apply to the court for obtaining decision on legality of detention or arrest without undue
delay or release of the person from custody. This procedural guarantee is called habeas
corpus principle.*

35 526/1993, Hill & Hill v. Spain, paragraph 12.2.

36 European Court of Human Rights, Murray v. the United Kingdom, February 8, 1996;

37 493/1992, Griffin v. Spain, paragraph 9.2.

38 European Court of Human Rights, De Jong, Baljet, Van Den Brink v. the Netherlands, May 22, 1984;
39 1787/2008, Kovsh v. Belarus, paragraphs 7.3-7.5.

40 702/1996, McLawrence v. Jamaica, paragraphs 5.6; 21

41 1128/2002, Marques de Morais v. Angola, paragraph 6.3;

42 1787/2008, Kovsh v. Belarus, paragraphs 7.3-7.5;

43 336/1988, Fillastre v. Bolivia, paragraph 6.4 (limited budget does not justify ten-day detention);
44 European Court of Human Rights, Mckay v. the United Kingdom, 2006 Decision of Grand Chamber, paragraph 34;
45 647/1995, Pennant v. Jamaica, paragraph 8.2;

46 William Schabas, Commentary to the European Convention on Human Rights, Oxford Publication 2015, pp. 253-4;



Accordingto the interpretation of the European Court of Human Rights, principle of “legality”
givenin article 5 includes the procedure and substance (assessment of the circumstances).*
Therefore, through the procedural guarantee (habeas corpus), the detained person shall
have right to appeal not only the detention procedures in accordance with the national
legislation, but also the standard of reasonable suspect and the goals of detention.*

Therefore, the Court determined in article 5.4 of the European Convention on Human
Rights shall have enough competence to evaluate whether there are objective evidences
(facts, data etc.) that would meet the standard of the reasonable doubt that this person
has committed a crime. This procedural guarantee does not include the right to appeal
the decision of the first instance court or full study of all circumstances of the case (full
replacement).* However, pursuant to the case-law of the European Court of Human Rights,
court should discuss all the circumstances that are required for assessment of “legality” of
the detention.*®

As to the time for the court to decide on legality of the detention —the European Convention
on Human Rights requires “speedy consideration” (unlike the term of “immediately”).

Right to apply to the court is in principle effective from the moment of detention and
imposing some significant waiting time before exercising the right to appeal is prohibited.*!

Right to Receive Compensation

Article 5.5 of the European Convention on Human Rights and article 9.5 of the International
Covenanton Civil and Political Rights establish the enforceable right to request compensation
if being victim of illegal detention.

Right to receive compensation does not oblige the State to make the compensation with
its initiative (sua sponte), but grants the victim possibility to start the legal proceedings for
obtaining compensation. *? Therefore, this right is depended on the decision of the victim
of illegal detention whether to start the relevant procedures or not.

“Illegal” nature of detention may be related to violation of the domestic law as well as
the two mentioned international treaties such is essentially arbitrary detention that also
breaches procedural requirements.® However, mere fact that the person was found
not guilty in the first or second instance court does not make the pre-trial detention as

47 Id.

48 European Court of Human Rights, Brogan and Others v. the United Kingdom, November 29, 1988;
49 “A” v. the United Kingdom, 2009 decision of the Grand Chamber, paragraph 202;

S0 llijkov v. Bulgaria, July 26, 2001, paragraph 94;

51 291/1988, Torres v. Finland, paragraph 7.2 (seven days);

52 414/1990, Mika Miha v. Equatorial Guinea, paragraph 6.5;

53 1128/2002, Marques de Morais v. Angola, paragraph 6.6;
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“illegal”.>* In addition, implementation of this right shall not be depended on obtaining the
exonerating verdict or termination of case against the person.>® Also, the national law that
ensures the compensation in based on the decision on illegal arrest of a person meets the
requirement of the principles.>®

We have to also mention that this right does not determine the amount of compensation
(specific compensation mount is not determined), °” however, according to the practice of
the European Court on Human Rights, compensation amount determined by the national
court shall not be trivial *® or less than the compensation issued in identical case before. *°

54 432/1990, W.B.E. v. Netherlands, paragraph 6.5; 963/2001;

S5 European Court of Human Rights, Korneykova v. Ukraine, January 19, 2012;
56 European Court of Human Rights, “N.S” v. Italy, December 18, 2002;

57 Schabas, pg. 258;

58 European Court of Human Rights, Attard v. Malta, September 28, 2000;

59 European Court of Human Rights, Boychenko v. Moldova, July 11, 2006;



Chapter V.

GEORGIAN CASE-LAW
REGARDING DETENTION

General description of the practice of court ruling based
detention of a person or accused

We will now discuss the situation existing in Georgia regarding the court ruling based
detentions, their legality, protection of constitutional rights and other related problems.

In order to adequately demonstrate the practice and trends existing in relation to the
detentions based on the court rulings, this study will emphasize on number of aspects that
will clearly identify the existing situation, style of activities of prosecution or court, their
legality and justification while requesting and deciding on the matters of detention. In the
first place, we have to note that we took 2013-2014 period for analysis since identifying the
problematicissues in the current practice and addressing attention of competent authorities
to them is more interesting.

We have studied the following issue as the initial point of interest: whether the necessity for
detention was sufficiently justified in reliance of existing circumstances and evidences in the
motions submitted by the prosecutors for detaining persons and the rulings adopted by the
courts granting such motions. However, we need to now discuss the matter whether in the
mentioned procedural documents the primary ground for detention determined in article
171 of the Criminal Procedure Code of Georgia — probable cause that the person committed
the crime for which the law stipulates the imprisonment as a punishment, is duly reflected.

We may state that in absolutely majority of cases, reference to probable cause in the
mentioned procedural documents, motions and court rulings, has a mere formal nature
since the motions are usually accompanied with the case materials obtained through the
investigation that directly or indirectly indicate that the person committed a crime. This
formality is easily explainable since the judge has no right to substantively discuss the
evidences existing in the case. In addition, in the motions and court rulings we usually
see almost the same texts according to which there is a probable cause that the person
committed the crime determined under section ---- of article ----- of Criminal Procedure
Code of Georgia for which the law stipulates imprisonment from ---- till --- years. However,
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in the first place, such texts lack any specificity in procedural documents that would create
at least some impression of justification of the suspection that the person committed the
crime for which the imprisonment is determined in the law. There are rare cases when the
documents include small justification that based on the evidences available in the case,

statement of witnesses ............ , statement of ................ , material evidences ............ etc.
there is a probable cause that a. g. committed a crime (name of the crime) ..... for which
the law stipulates imprisonment for the term of ...... (typical justification from one of the

motions of the prosecutor).
In relation to the court rulings, we may discuss several more or less different sample texts:

e Excerpt from one of the rulings of Criminal Division of Thilisi City Court - “while deciding
on the matter of detention, the court takes into account that according to the materials
accompanying the prosecutor’s motion, there is a probable cause that A. K. may have
commissioned the crime determined under sub-section “b” of section 3 of article 179 of
the Criminal Code of Georgia for which the law stipulates the imprisonment from eight
to twelve years”.

e Excerpt from one of the rulings of Akhaltsikhe District Court: “there is a probable
cause that he or she committed the crime for which the law stipulates imprisonment
considering the following evidences existing in the case: police officer report, crime scene
examination report, witness interrogation reports, report on opening and examination
of material evidences etc.”

e Excerpt from Akhalkalaki District Court ruling: “after consideration of the facts and
evidences included in the prosecutor’s motion, the court found that there is a ground
for probable cause that the accused committed the crime for which the law stipulates
imprisonment “,

The provided examples were related to the cases when the court granted the prosecutor’s
motionondetaininga person. Therearerare cases when the courtdid not grant the prosecutor’s
motion and adopted ruling on rejection of the request since the existing case materials did
not provide ground for determining probable cause that the person had committed the crime
for which the law stipulated imprisonment. For example: Batumi City Court did not grant the
motion on detention since the prosecutor attempted to justify the request merely relying on
the operational information and interrogation report of one police officer.

The court found that the materials existing in the case and referred by the prosecutor are not
sufficient to determine presence of the probable cause that the person committed a crime
since there was no actual evidence as to his relation to the crime at all; also, Akhaltsikhe
District Court did not grant the motion for detention of a person since the motion did not
include due and justified prove of the suspicion that the person had committed crime.
The court determined that neither the motion nor the case materials include the basis
for establishing probable cause that the person had committed a crime, namely: there is
no notice or report on commission of the crime; there is no filled out report in the case
on commencement of the investigation; there is no evidence that the person committed
specific criminal act. Considering the circumstances, it was impossible to evaluate whether
the accused would flee or not appear before the court, destroy evidence or commit new
crime.



However, unfortunately, in most of cases, the court does not address its attention to the fact
whether there is probable cause that the person has committed the crime for which the law
stipulates the imprisonment as the punishment while considering the prosecutor’s motion
on detention and satisfying such requests.

As we have mentioned above, pursuant to section 1 of article 171 of the Criminal Procedure
Code of Georgia, existing probable cause that the person has committed crime for which the
law stipulates imprisonment as a punishment is not enough to detain a person. In addition,
the mentioned procedural provision determines that one of the additional conditions listed
in the article should also be present. Namely, it has to be identified whether there is a
probable cause that the person who might have committed the above-mentioned crime will
a) flee; b) will not appear before the court; c) will not destroy important information to the
case; d) will commit the new crime.

While studying the court rulings in this regard, we have checked which of the procedural
grounds is usually indicated in the prosecutors’ detention motions and whether the courts
agrees with the prosecutor that such grounds exist. Analysis of the case-law demonstrated
that there are different cases in relation to application of detention measure. Specific
materials of courts in relevant regions have been selected according to the random selection
principle.

Before presentation and discussion of specific characteristics of the detention practice in
the courts, we have to address common deficiencies generally existing in the case-law that
is characteristic to specific courts or prosecutors’ offices, but since those persons represent
the main elements of the justice system, these defects and deficiencies should be considered
in their entirety as the problems of the system requiring adequate solutions.

All of these are necessary to ensure maximum protection of human rights and freedoms by
the State while using the detention mechanism against individuals. Since the main goal of
the study is to support the detention case-law by increasing its quality, efficiency and most
importantly, level of protection of human rights and freedoms while carrying out the justice.
Therefore, full attention should be addressed to identification of problems, elaboration of
the recommendations and proposing solutions to the practitioners.

After identifying the above-mentioned, we may then discuss those common deficiencies
that we have identified as a result the case-law analysis. It is also very natural that the
deficiencies that are characteristic not only for some cases but also for absolute majority or
quite many situations in the process of deciding on detention of a person.

We will firstly discuss the widely spread negative practice, which is lack of substantiation in
the detention motions and rulings (in this case, it does not really matter whether the judge
granted or rejected the request).

As it is known, lack of justification of the court judgments in the criminal procedure is
Achilles Heel for Georgian justice system and it is not problem for only detention rulings.
Section 2 of article 194 of the Criminal Procedure Code of Georgia clearly determines:
“court decision shall be substantiated”. In substantiation of the court decision, we may
clearly see whether the justice was carried out in the given case, whether it was objective,
impartial and just, whether the main issues have been substantially or superficially analyzed,
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whether all the complaints of the party was verified and responded clearly, which is one of
the most important obligations of the court. All of these taken together determine absence
or presence of trust to the court system and justice.

Lack of substantiation of the detention motions and court rulings is related to lack of
specific, reasoned and evidence based discussion as to the necessity for detention and
circumstances justifying restriction of freedom or to the contrary — why should the person
not be arrested in the particular case. We will not discuss motions of specific prosecutors
or rulings of specific courts as an example since the deficiency is characteristic to not only
some but the activities of many prosecutors and judges.

Another problematic issue is lack of consistency of practice of different courts and judges
acting within the same court. We mean the cases when there are significantly different
court decisions adopted in the same circumstances, which is totally unacceptable since this
violates important principle of the procedure, which is equality before the law and may
become a serious ground for violating human rights and freedoms.

Lack of predictability is one of the additional deficiencies of the justice system in relation to
inconsistency of the case-law. Predictability is a key to the due and adequate justice system,
which represents a basis for establishing trust of the public. It is not about predictability
of whether the person will or will not be detained in specific cases, but the public shall be
sure that if there is a necessity and legally determined grounds, the person will be detained,
while in absence of such grounds, individual freedom will not be restricted without due
substantiation. Demanding such level of predictability from the courts and justice system is
legitimate.

In addition, we have to would like to address an important challenge present within the
system. Section one of article 171 of the Criminal Procedure Code of Georgia determines
the mandatory condition for detention based on court ruling, such as: existence of probable
cause that the person has committed a crime for which the law stipulates imprisonment.
After determining the mentioned primary ground for detention, the article lists several
additional alternative grounds. In order to justify detention, one of such alternative grounds
should also be present in the specific case.®® However, according to this article, if there is
no probable cause that the person has committed a crime for which the law stipulates the
imprisonment, evaluation of absence or presence of any listed additional grounds has no
sense.

Unfortunately, significant majority of prosecutors in their detention motions as well as
judges in their detention rulings discuss existence of additional grounds without firstly
establishing existence of the probable cause that the person has committed crime for which
the law stipulates imprisonment.

Breach of the requirements of the mentioned procedural norm raises doubt as to legality
of detention even if there is a necessity for detention and there are in fact the grounds
required for detention under the law.

60 Namely, probable cause that the person: a) will flee; b) will not appear before the court; c) will destroy relevant
information; d) will commit a new crime.



And finally, we have to talk about one quite widely-spread deficiency. Prosecutors in their
detention motions and judges in their detention rulings go beyond the framework determined
insectiononeofarticle 171 of CPCand discuss existence orabsence of such grounds of detention
that are not determined in the mentioned provision. Namely, evaluation is conducted as to
absence or presence of probable cause that the person may influence the witnesses or the
victim or hinder the evidence collection process that is totally unjustified despite the fact that
the analysis is related to the procedural grounds for detention mentioned in the provision. It
is clear that possible influence on the witnesses or the victim means essentially the same as
reference to possibility of hindering evidence collection process. The latter is considered as a
ground for applying the most severe preventive measure, which is pre-trial detention of the
accused under article 205 of the Criminal Procedure Code. There is no doubt that applying the
grounds for pre-trial detention to the stage of deciding validity of detention is not justified.
Such violation is particularly unforgivable for the court which shall be guarantee for upholding
the law. There are cases when judges do not mention the grounds invoked by the prosecutors
but not determined in the law at all and fail to address those matters in their rulings, however,
this should also be considered as undue action from the judge since he or she is obliged to
duly react to such violations for prevention purposes.

Particular Issues of the Practice of Court Ruling Based
Detention of Individuals and Accused Persons

General discussion of the practice of court ruling based detentions of individuals and
accused persons demonstrated that the process is not secured from deficiencies that lead
to the violation of rights of the individual or the accused. We will now discuss the specific
errors that are related to the prosecutorial motions requesting detention of the accused and
the court rulings issued on these matters. While analyzing the practice, we have grouped
the detention motions and court rulings considering level of inclusion of detention grounds
and their justification under section one of article 171 of the Criminal Procedure Code.

We will firstly analyze the cases when the prosecutors, while requesting detention of
the individuals or the accused persons, were invoking all additional grounds given in the
mentioned procedural provision, namely, existence of probable cause that the person will
flee and will not appear before the court; destroy information, which is important to the
case; commit new crime. In addition, in absolute majority of cases, motions fail to refer to
the main ground for detention — existence of probable cause that the person committed a
crime for which the law stipulates imprisonment as a punishment. There are rare occasions
when the latter is referred to, but, unfortunately, without any substantiation. In addition,
those cases may be divided in two sub-groups: judge granting the motion and judge rejecting
the motion.

Study of the cases demonstrate that the prosecutors indicate existence of the probable cause
while stating the three above-mentioned grounds for detention and try to substantiate the
motion with general reference to the provisions without the facts confirmed by any specific
evidence.

For the demonstration purposes, we may use the following examples: prosecutor filing
detention motion to the district court indicated in the motion that the person would flee
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and not appear before the court since he/she was citizen of Republic of Armenia and his/
her permanent place of residence could not be identified; he or she would try to destroy
information relevant to the case since he/she was aware of the location of evidences; he/she
may commit new crime since he/she had been convicted many times before, while he/she
was resisting police officers at the time of detention. Despite reference to such circumstances,
the prosecutor did not include special factual material (evidences) in the motion and neither
was there any information presented to the court for substantiating the statements.

In another case, the prosecutor was relying on suspicion, that the person would flee and
not appear in the court, destroy material information and commit new crime, for obtaining
detention ruling and was justifying all the statements by reference to the fact that the
person had allegedly committed a crime while serving conditional sentence. However,
the prosecutor did not prove that the individual tried to flee and/or destroy evidence or
commission of new crime except for the one he/she was charged for.

There are cases when the prosecutor indicates as the ground for detaining person all three
additional circumstances justifying the detention; however, he/she merely mentions them
without any argumentation or substantiation.

Moreover, there are cases when the prosecutor indicates all three additional grounds in
the detention motion and tries to justify the request by stating that the person will commit
the actions with the fear of the expected punishment and avoidance of liability. Suspicion
of destruction of material information for avoidance of liability or fleeing due to the fear of
the expected punishment may be understandable, but committing a new crime because of
a fear of punishment is not logical especially when there is no proof presented to this end.

In some cases, the prosecutor indicates on all three additional grounds for detention in
the motion and tries to justify the detention with some logical argument, but without any
substantiation. For example, one of the prosecutors mentioned in the motion that the
accused person fled after committing a crime; another prosecutor stated that the accused
person tried to flee, hide evidence and interfere with the investigation after committing a
crime. For demonstrating the possibility that the accused person will commit a new crime,
one of the prosecutors stated in the motion that he/she had been convicted many times
before and he/she committed the third crime.

We have to also sample out one more motion where the prosecutor refers to two grounds
of detention and invokes the possibility of fleeing or avoidance of appearance before the
court as well as destruction of evidence due to the fear of probable punishment. As to the
third additional ground, the possibility of committing new crime, the prosecutor attempted
to substantiate this part by mentioning that he/she is still continuing the criminal activities,
which is quite an ambiguous statement. If the person has not fled but still continues the
criminal activities, there is a logical question — why was not he/she arrested without the
court ruling based on sub-section “a” of section two of article 171 of the Criminal Procedure
Code of Georgia, which justifies detention if being caught in the act or immediately upon
committing the criminal act. Another question that raises is that why is there a need for
indicating that the person may flee or may destroy evidence in such cases?

In the given cases, despite certain differences between the motions, they all share one thing
— all of them were granted by the court. In this regard, it is interesting to examine whether



the respective court rulings were substantiated. We have to mention that in most cases, the
judge would repeat whatever was indicated in the motion with minor changes in the part
of substantiation of detention. There are rare occasions when the judges would provide
argumentation different from the one given in the motions. However, such discussions are
short and do not make reference to the facts or are limited to listing the evidences of the
case and stating that there is a probable cause that the person has committed a crime for
which the law stipulates imprisonment as punishment. However, in some cases, particular
judges would merely state that case materials justified detention without any substation.
We also encountered the case when the judge relied on the ground not indicated in the
motion for demonstrating potential threat the accused person would flee. For example,
the threat that the accused would flee since he/she was citizen of foreign country and his/
her permanent residence could not have been identified. The judge in addition mentioned
that the possibility of him to flee is further increased due to the fact that the accused holds
illegally obtained funds that expands his chances to flee.

Present study identified different cases when the prosecutor in the detention motion or the
judge in the relevant ruling granting the request for detention would make no substantiation
even by reference to the general grounds. For example, one prosecutor who requested
detention of a person in his/her motion merely stated that three additional grounds of the
procedural law without any substantiation or argument. The judge still granted the motion
copying the same grounds in the ruling with the sole argument that considering threat of
imprisonment, fear of punishment and willingness to avoid liability, the accused would flee
and will not appear before the court without any evidence or fact being referred to prove
such statement. We have to generally mention that unfortunately there are not few cases
when the detention rulings are justified with the sole argument that considering threat of
imprisonment, fear of punishment and willingness to avoid liability, the accused would flee
and will not appear before the court without any evidence or fact being referred to prove
such statement. According to the procedural law (section one of article 171 of CPC), person
may be detained only if there is a probable cause that he/she committed a crime for which
the law stipulates the imprisonment. Such an unjustified approach enables detention of
any accused person in any case without an actual necessity for detention or existence of
minimum standard ground for the arrest.

We encountered the case when the prosecutor requesting authorization for detention
through court ruling invoked merely the fact that the person allegedly committed a crime
while being subject to the conditional sentence. The judge granted the request without
any substantiation or argument in the ruling and hardly listed the grounds for detention
determined in the procedural law.

There are cases, which are different from the mentioned situations in terms of justification
of the motions and court rulings in relation to detention:

Firstly, we have to take into account the cases when the prosecutors would base their
motions on three additional grounds indicated in section one of article 171 of Criminal
Procedure Code that the person would flee and not appear before the court; destroy the
relevant information or commit a new crime. Judges would grant the request for detention
by agreeing with one or two grounds without any substantiation in the prosecutor’s
motion or the court ruling. There are plenty of such cases. However, there are cases when
the judge would not grant such unsubstantiated motion and try to provide a reasoning
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of his or her decision without addressing all the grounds invoked by the prosecutor and
responding to one or two of such grounds. For example, in one case, the prosecutor
indicated the following as a reason for requesting detention of the accused: there is
a probable cause that the accused will flee and not appear before the court, destroy
relevant information and commit the new crime as well as influence on witnesses (not
determined in the mentioned procedural provision) without any substantiation. In this
case, although the judge did not grant the motion, he/she discussed absence of only first
two grounds determined in the law and invoked by the prosecutor. In addition, the judge
shortly substantiated his/her position by explaining that after first interrogation of the
accused, there was no and at least, no evidence was presented to prove that the accused
was trying to flee and avoid investigation or destroyed or attempted to destroy relevant
information in the past period especially since the accused had the permanent place of
residence. The judge also discussed the possibility of witness tempering as indicated
in the motion but not being the legal basis for detention and ruled that there are no
evidences that would prove that the accused tried to temper witnesses. However, court
failed to mention that there is no such ground for detention of the accused under the
procedural law.

We have to also mention that the prosecutors requesting detention of the accused
individuals in their motions would merely refer to one or two grounds determined in the
procedural law without substantiation of such grounds, while the judges would still agree
with the prosecutors and grant the motions without any substantiation from their behalf.
There are cases when the judges would limit their substantiation with the most general
phrases without indication on specific circumstances and evidences. Unfortunately, there
are too many cases like this in the case-law.

There are rare cases when the judges do not share the grounds invoked by the prosecutors
and do not grant their motions. However, we have to also note that in such cases the
judges do not themselves substantiate the rulings. They would often limit rulings with short
substantiation without reference to particular factual circumstances. In addition, there are
such rare cases when although judges provide general substantiation of rejection of the
motions to detain person, there is no need for wide discussions considering circumstances.
For example, in one of such cases, the judge stipulated that the existing materials do not
establish not only probable cause, but it is not possible to establish any suspect that the
accused may flee and not appear before the court, destroy relevant information or commit
new crime. In other similar cases, judges would mention that there is no factual condition
for detention of a person j.e. there is no evidence as to the grounds justifying detention
under the procedural law.

There are instances when prosecutors refer to two or three additional grounds in their
detention motions while the judges do not discuss all of them and provide evaluation of one
or two grounds without substantiation or short and inadequate reasoning. This approach
is not acceptable from the judges that there is a basis to believe that the matters are not
duly discussed and the rulings are illegitimate irrespective of granting or rejecting the
prosecutor’s request for detention of a person.

There are similar cases when the prosecutor would mention all additional grounds for
detention of a person under the law and the judge would mention only one or two grounds
neglecting others. For example, in one of the rulings, the judge discussed and rejected



only two out of the three grounds mentioned by the prosecutors, while the threat of
commissioning new crime was left without any consideration.

We may also discuss different cases when the judge discusses the grounds of detention
in his/her ruling, which was not mentioned in the motion submitted by the prosecutor.
For example, in the motion submitted to one of the district courts, the prosecutor would
stipulate that the accused may flee and not appear before the court, may destroy relevant
information without any substantiation. Judge not only agreed with the prosecutor and
granted the motion, but also added that there is additional ground for detention, which is
the threat that the person would commit a new crime. There was no substantiation of any
statement in the prosecutor’s motion and the further ruling of the judge. In other case, the
prosecutor noted in the motion that the accused has committed a grave crime and due to
this fact he/she would destroy evidence because of the fear of the expected punishment.
The judge added a ground that the accused would commit new crime (as determined in the
procedural law) and also, identified threat that the accused would temper witnesses (ground
not determined for detention under the procedural law) without any substantiation of such
ruling. We also found a case when the judge would make short and general substantiation
for the ground introduced in his/her initiative. Such actions from the courts are given in
the rulings granting and rejecting the prosecutors’ motions. For example, the judge did not
agree with the sole ground for detention in the prosecutor’s motion that the accused would
flee and avoid appearance before the court, but he/she added that there is no probable
cause that the accused would destroy evidence without mentioning such ground in the
motion.

We have to draw attention to the cases when the prosecutor would indicate without any
substantiation in his/her motion that there are three additional grounds for detention
determined in the procedural norm (section one of article 171 of CPC) without discussing
the main ground determined in the same norm for which the imprisonment is stipulated
in the law. Judge granting such requests would almost copy the list of grounds given in the
motion without any substantiation. There are many cases when there are such substantive
similarities between the detention motions and rulings. This creates doubt that in some
cities and districts, judges and prosecutors acting together are arresting people without
even bothering to ensure that their motions and rulings at least look like complying with
the existing regulations.

Considering results of the study, we have to address one problematic issues that comes
up in the case-law related to detention of person or the accused. In absolute majority
of cases, neither prosecutors nor judges do not feel obliged to discuss in their detention
motions and rulings existence of the primary and necessary ground for detention —
existence of probable cause that the person committed a crime for which the law stipulates
the imprisonment. Some judges, instead of evaluating existence of such probable cause,
merely state that there are formal and factual grounds for detention of a person, which
is not enough at all and may not replace the obligation to determine existence of the
grounds listed in the procedural law. There are very rare cases when the prosecutors
and judges discuss this matter in their motions and rulings respectively. There are some
occasions when some judges, rejecting the detention motions, primarily state that there
are no grounds for establishing the probable cause that the person committed a crime
for which the law stipulates the imprisonment or any crime and then, reason that there
is no ground for probable cause that the person will flee or not appear before the court,
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destroy relevant information or commit new crime, which is totally not necessary since in
absence of probable cause of committing a crime, additional grounds are not relevant at
all. We may encounter exceptional cases when the judges after having stated that there
is no probable cause as to the person committing a crime for which the law determines
imprisonment, which is the necessary ground for detention, correctly discuss existence
of additional grounds as invoked by the prosecutors in the motions. For example, in one
of the district courts, the prosecutor filed a motion where he/she has indicated the three
additional grounds for detention — existence of probable cause that the person will flee
and not appear before the court; destroy relevant information; commit new crime. Judge
did not grant the request and provided following substantiation in his/her ruling: there is
no probable cause that the person committed the crime for which the law stipulates the
imprisonment since the case materials do not include the notice or report on commission
of crime; investigation commencement note; evidences indicating that the person has
committed a crime. Considering the above-mentioned, it is impossible to talk about the
grounds for detention indicated in the motion. Such conclusion of the judge is logical and
legitimate but unfortunately, number of such cases is insignificant.

General Overview of the Matters related to the Detention of
the Accused without Court Ruling

Based on the examination of the decisions, namely the court rulings rendered by the judges
of the Investigation Panel of Thilisi and Kutaisi Courts of Appeal in the courts of second
instance, the authors of the present study reviewed the matter related to the detention of
the accused person in the absence of the court ruling. On the one hand, attention must be
drawn to the legal grounds and mandatory criteria determined by the Criminal Procedural
Code of Georgia in terms of detention of the accused without the court ruling. On the other
hand, during the research the main emphasis was made in relation to the elucidation and
formation of the following issues: when choosing the restraining measures for the accused
and adjudicating complaints filed against the latter in the courts of first and appellate
instances, to what extent do the judges pay attention to and examine -- whether or not
the requirements prescribed by the procedural law were fully observed while arresting the
accused by the authorized law enforcement officials in the absence of the court ruling.

Therefore, in the first place, one shall review the grounds and terms prescribed and
established by the procedural law, as their presence is necessary for arresting the accused
without the court ruling. All this, as already mentioned above (see the first chapter of the
present study), is provided in the second and third sections of article 171 of the Criminal
Procedural Code of Georgia. The second section of the mentioned article establishes
alternative grounds for arresting the accused, providing that at least one of them shall be
present in order t arrest him/her.

Out of the listed grounds, in terms of substantiation of their use, the one referring to the
possibility that a person might flee is relatively problematic (see CPC of Georgia, article
171, section 2, subparagraph “e”), spatially when the agency carrying out the persecution
lacks enough and convincing evidence. In the similar cases, in order to avoid the mentioned
problem, generally, representatives of the persecution agency, try to prove the necessity
of an arrest invoking the possible fear of the anticipated sentence, which may result in



fled of the accused. Nevertheless, in many cases, such substantiation is greatly irrelevant
due to the personality of the accused to be arrested and the existing facts of the case.
Justification of the necessity of arresting the accused is the least problematic when the
person is wanted. But in all such cases, the relevant court ruling ordering detention as a
measure of restraint is issued against arrested accused by the relevant court at the initial
stage of the criminal persecution.

At the same time, in order to arrest the accused without the court ruling, the mere existence
of any of the above grounds is not enough. In addition to such grounds other conditions
prescribed by the procedural law, as indicated in article 171, section 3 of the Criminal
Procedural Code of Georgia, are also required.

Use of the detention as a temporary measure of procedural coercion against the accused
prior to his/her first appearance before the court for discussing the restraining measure
shall be in compliance with the requirements set by the mentioned procedural norms. The
court hearing on the legality of such detention shall also be in compliance with the above
norms. As it is known, detention represents a short-term deprivation of freedom, term of
which according to article 18, section 3 of the Constitution of Georgia, in totality shall not
exceed 72 hours. However, the detainee shall be charged and brought before the relevant
judge as an accused within 48 hours.

From the moment of a factual detention, a person is entitled to the rights of the accused
as prescribed by the procedural law. In this instance, immediately upon his/her detention,
a person shall be advised of the following: which crime is he/she suspected of committing;
his/her right to have a defense attorney, remain silent, not to incriminate himself/herself and
refuse to testify against himself/herself or his/her close relatives. Moreover, he/she shall be
warned that everything he/she says may be used against him/her as an evidence, that his/her
silence and refusal to testify will not be used as an evidence to incriminate him/her.

Failure to comply with the mentioned requirements when arresting a person represents a
gross violation of one’s rights. Due to this reason, in the case of such violation, a person shall
be immediately released from custody. If detainee is not released by the law enforcement
agencies, and first and foremost, by the prosecutor, he/she shall be released by the judge
when brought before the judge as an accused and the matter of the use of the restraining
measure is being discussed. However, release of the accused from custody based on such
violations does not exclude a possibility of using another type of restraining measures
prescribed by the law, including remanding into the custody. Besides, a person shall be
released from custody upon expiration of 48-hour period without the court intervention,
even if no prosecutor’s decree was issued regarding his/her charges within this term or the
decree was not handed over to him/her for reading.

The role and obligation of the judge of Investigation Panel of a Court of Appeal, in terms
of reacting upon violations that took place during arrest of a person, which was revealed
when reviewing the appeal filed by another party with regards to the ruling issued by
the judge of first instance concerning the use or refusal to use the restraining measures
against accused, shall also be mentioned separately. It could be said that in this instance
the judge of Investigation Panel of a Court of Appeal, in a certain way, acts as a filter,
which shall immediately eliminate results of violation, restore his/her rights and observe
legal interests.
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In the light of above we may conclude that the role of a judge of Investigation Panel of a
Court of Appeal as well as his/her decision made with regards to the given matter is of
utmost importance. The issue at hand is that if a judge fails to fulfill its functions properly,
it is possible that a person will be deprived of his/her freedom illegally for quite a long
period of time, namely until the pretrial hearing wherein among other matters the issue
of annulling or changing the restraining measure used against accused person will be
discussed, providing that the mentioned deprivation of liberty was caused by violations
that were neglected by the prosecutor and the judge of first instance. Due to this very
reason, the author of the present study shifted the focus on analysis of the court decision
issued in the form of a court ruling and rendered by the judges of the Investigation Panel
of a Court of Appeal concerning the appeal of the restraining measures. The mentioned
decisions summarize the very picture that in fact reflects the current situation concerning
detention of persons without court ruling in terms of observing legality and ensuring rights
of the accused ones.

Analysis of the practice related to verification of
the legality of the detention without court ruling

In order to review the court practice on verifying legality of the arrest of the accused without
the court ruling, the present study examined dozens of court rulings rendered by the judges
of Investigation Panel of Thilisi and Kutaisi Courts of Appeal as a result of reviewing the
appeals filed by the representatives of the prosecution and defense were studied. These
decisions were related to legality and validity of the decision rendered by the judges of the
court of the first instance concerning the restraining measures used against the accused.
From the very beginning, it may be noticed that the following main trends were revealed in
the course of the research:

e In the most cases when the motions and appeals filed with regards to the restraining
measures used against accused are reviewed and adjudicated, the judges in the court
of first instance as well Investigation Panel of a Court of Appeal in their ruling do not
address and discuss whether the legality was upheld during detention of the accused.
Even more, there is a large part of the cases where the judge in the relevant descriptive
part of the ruling failed to mention if the accused was detained prior to hearing regarding
the use of restraining measure against such accused and when was the latter detained.

e There are certain cases when the mentioned judges in their rulings concerning the
restraining measure, while addressing the legality of the arrest of the accused, only in
general manner and with a short entry, mention that the similar violations were not
detected. We will bring one typical example from one ruling rendered by the judge of
Investigation Panel of a Court of Appeal: “The submitted materials clearly demonstrate
that no procedural violations of substantive nature that would cause refusal to use the
restraining measure were detected during detention of and bringing charges against
G.B. (initials are conditional - author.), also obtaining the evidence and exercising other
procedural actions.”

e There a few cases when the judge in his/her ruling in addition to the matters of using
the restraining measure, extensively and substantively discusses the violation of the



rules prescribed by the relevant procedural norms and infringement of the right of the
accused while being arrested.

Existence of the mentioned three largely different trends clearly indicates that the practice
established in Georgia in terms of verification of legality of accused person’s detention
without court ruling is rather inconsistence. This circumstance will undoubtedly have
a negative impact on one of the segments, but somewhat important segment about
protection of human rights and freedoms within the criminal proceedings.

When addressing the fact that the judges in their rulings ordering the restraining measures
to be used against the accused, generally do not consider it necessary to provide reasoning
for legality of the detention, the following question raises: does such attitude of judges
towards the mentioned issue directly or indirectly violate requirements prescribed by
the procedural legislation? The answer to this question is the following: provisions of the
Criminal Procedural Code of Georgia, which prescribe rules of holding a court hearing over
the motion filed before the court of first instance by the prosecutor requesting the use
of restraining measure, also a court hearing over the appeal filed before the Investigation
Panel of a Court of Appeal regarding the same matter, as well as the elements of the content
of the ruling passed by the judge, lack direct reference that the judge shall, without any
doubt, provide reasoning regarding legality of the detention and that this reasoning shall
be reflected in the relevant ruling with the applicable grounds (provisions of articles 197,
206 and 207 of the Criminal Procedure Code of Georgia). Despite this, the same procedural
norms include references, which indirectly but still with certain necessity imply the following
obligations of the judges of the courts of first instance: at the hearing over the motion
submitted by the prosecutor on using the restraining order against the accused, among
other matters, they should make inquiry whether there was any breach of law upon arrest
of the accused without court ruling. Content of article 197, section 1, sub-paragraph “g”
of Criminal Procedure Code of Georgia unequivocally demonstrates the above mentioned.
According to this article, during review of the motion on using the restraining order, the
judge shall “enquire from the accused whether he/she intends to file any complaint with
regards to violation of his/her tights.”

Undoubtedly, even if the defense fails to request, the judge is still obliged to initiate the
inquiry. Possible violation of the right of the accused first and foremost implies violations
that might took place upon his/her arrest, providing that it is the most sever breach, which
can take place at the initial stage of investigation. Accordingly, when such an important
issue is reviewed at the court hearing, this necessarily means that the results of this review
with the proper reasoning should be reflected in the ruling. Failure to comply with this
requirement shall be considered as the gross procedural violation by the judge. Obligation
to fulfill the mentioned requirement is equally imposed on judge of Investigation Panel of a
Court of Appeal, which derives from article 207, section 4 of the Criminal Procedure Code
of Georgia. According to this article the judge of the Investigative Panel of the Court of
Appeal shall, while deciding the matter of the admissibility of an appeal against a measure
of restraint filed by the party, ascertain whether the court of the first instance has properly
examined and evaluated all the evidences that might affect legitimacy of using such measure
of restraint throughout the review and adjudication of the motion filed by the prosecutor.
It is understandable that judge of such investigative panel is also obliged to, while holding
the hearing on merits, pay attention to the mentioned matters, discuss them and reflect the
results in his/her ruling.
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Accordingly, we assume that the fact that the relevant articles of the Criminal Procedure
Code does not directly refer to the obligation to provide reasoning with regards to the legality
of arrest of the accused in the relevant rulings passed on measures of restraint (in the court
of first instance and Investigation Panel of a Court of Appeal), it still does not exempt the
judges from such obligation, as the normative content and accurate interpretation of the
same articles imply necessity of such reasoning.

Except for the discussed cases, within the existing practice concerning detention of the
accused without court ruling, one can face the cases when the judges of the Investigation
Panel of a Court of Appeal in their decision (ruling) rendered as a result of the complaint
filed by the party with regards to use of restraining measure are indeed addressing legality
of the detention of the accused, however very briefly, only with one phrase. Such brief
entry covers only general reference regarding the fact that throughout arrest and bringing
charges against the accused, obtaining evidence and carrying out other procedural actions,
no substantial violation of the law that would cause refusal to use restraining measure took
place. It shall be noted that in large number of similar cases the judges in their brief entry
fail to mention legality of arrest, they rather indicate that no substantive violation of law
was detected in putting charges and exercising other procedural actions. However, it shall
also be noted that in the discussed cases representatives of the defense party also failed to
raise the issue of legality of arresting the accused.

In light of all the mentioned the following logical question arises: is the approach of the
judges of the court of first instance and Investigation Panel of a Court of Appeal towards
the mentioned matter as demonstrated in quite large part of their rulings in line with the
requirements of current procedural legislation? It has already been demonstrated that the
relevant requirements set forth in the applicable procedural norms oblige the judges to
provide substantial review to determine whether the violation of law took place on the
initial stage of the criminal persecution against the accused, namely, if his/her right were
infringed. The said shall, by all means, be elucidated when discussing matter of using the
restraining measures and by listening the opinions provided by other representatives of
the defense. According to the procedural law, the judge at his/her own initiative must
ascertain these important issues, whether or not there is any demand or interest towards
this issue from any of the parties involved in the trial. Moreover, attention shall be paid to
the circumstance that the unconditional requirement of the Criminal Procedure Code on
substantiation of the court decision equally applies to the decision rendered by the courts
in the form of a court ruling concerning the matters of the restraining measures. That is why
inclusion into ruling of a one short phrase by the judge cannot be considered a level that
would satisfy a recognized standard of justification of the court decision.

As mentioned above, the court practice related to the matter of legality of arrests without
the court ruling, although relatively rarely, but still contains cases where the judges of the
first Instance and Investigation Panel of a Court of Appeal pay a considerable attention to
the legality of arrest of the accused without court ruling and provide substantial reasoning.
However, it shall also be noted that it happens when the judges consider that obvious
violation of the accused person’s rights and/or another severe breach of law took place
during the arrest. In addition, the mentioned cases are not identical. They appear to be
somewhat different and will be discussed bellow. At the same time, the fact that in the
similar cases representatives of the defense party fail to raise the issue of the legality of the
arrest, except for extremely rare and exceptional cases is noticeable.



Out of the cases mentioned herein, we should address the one where the judge of the
court of first instance at the hearing over the motion filed by the prosecutor on restraining
measure initiated and discussed the legality of arrest of a person without ruling. After
such discussion a person was released from custody on the following ground: due to the
circumstances of the case, there was no need to arrest the accused. At the same time, the
judge refused to use detention as a restraining measure and imposed the accused with the
bail. Prosecutor appealed the mentioned ruling requesting detention, which was satisfied
by the judge of Investigation Panel of a Court of Appeal. However, in the relevant decision
judge of a Court of Appeal failed to discuss the release of the accused by the court of first
instance and matter of the legality of the arrest, which should be considered as a crucial
defect of the court decision.

Except for the mentioned court decision, there are decisions passed by the Investigation
Panel of a Court of Appeal in which they quite widely review the matter of legality of
detention of the accused. Moreover, in the same ruling, they discuss grounds invoked by the
judge of first instance for releasing the accused from the custody and support such decision
with the relevant reasoning. Such practice is of a positive nature, as the ruling drawn up
in such manner gives to its readers a fair impression on how the court of first instance
and the judge of Investigation Panel of a Court of Appeal discussed matter of legality of
arrest without ruling. But it is not always the case since in some instances the judge of the
Investigation Panel of a Court of Appeal in its ruling actually fails to respond to the party’s
appeal concerning the legality of the decision passed by the judge of the court of first
instance with regards to detainment of the accused. As an example we can demonstrate
the following case: judge of the court of first instance released the accused from custody
and did not use any restraining measure against him/her. The judge did not share motives
of the prosecution that served as the ground the detention of the accused without court
ruling was based upon. Later the same basis served as the ground of prosecution’s motion
requesting arrest as a restraining measure. Prosecutor had two main arguments: the accused
will influence the witnesses and he/she might flee out of fear of punishment. In the relevant
ruling, the judge of the Investigation Panel provides wide and exhaustive reasoning for his/
her decision on refusal to use the detention as the restraining measure. As for the part
addressing detention of the accused, in this section, the judge limited herself/himself with
the brief entry indicating that in this particular matter the latter agrees with the court of
first instance thus left appeal of the prosecution unanswered in this particular regard. When
it comes to the issue of detention the judge of the Investigation Panel makes brief reference
- see the court ruling, which, utterly justly cannot be considered by the appellant (in this
case prosecution) as sufficient, since the judge is obliged to provide a reasonable answers to
all the basic issues raised in the appeal. There was a case in which the judge in the relevant
ruling touched upon the matter of legality of arrest of the accused, however, the judge
covered only its formal side and mentioned as follows: After detaining the accused the
Arrest Record was drawn up and the copy of the Record was given to the detained person.
This record explained to him/her his procedural rights; detainment was carried out by the
authorized person; Detained person was announced to be accused; he/she was also brought
before the authorized court within the term provided by the Constitution and procedural
legislation; Everything seemed correct, however, the problem at hand was that the judge
failed to discuss, which specific ground and necessary precondition indicated in article 171,
sections 2 and 3 of CPC of Georgia were present. Without the mentioned reasoning the
court document cannot be considered substantial, spatially in the cases when the party
directly raises issue of legality for its verification.
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The case concerning minor accused persons (turned 16, 10 months and 22 days on the date
of his/her arrested) shall be mentioned separately. He/she was arrested without court ruling,
after what he/she was brought before court as a convicted charged with causing grievous
bodily harm intentionally. The prosecutor in his/her motion requested arrest as a restraining
measure. As it appears from the content of the ruling rendered by the Investigation Panel of
a Court of Appeal, court of first instance released the convicted person from the custody. In
addition, no restraining measure was used against him/her at all. In its decision, the court
pointed out that there was no necessity for detaining the convicted without the court ruling,
therefore detention rules were violated. However, the court did not refer to the specific rule that
was violated. It appears that the judge proceeded on the basis of the following circumstance:
minor convicted committed the action on August 17, 2014, while he was arrested 10 days
later on August 27. During this period he did not attempt to flee and appeared and testified
before investigation body immediately after he was summoned. Despite it, the prosecutor in
the appeal filed before the Investigation Panel of a Court of Appeal still demanded his/her
detainment. The judge adjudicating the appeal widely and substantively discussed matter of
restraining measure in the relevant decision. In doing so he/she invoked special provisions of
the national legislation as well as international norms, applicable to the spheres of protection
of the rights and interests of the convicted minors. Based on the mentioned reasoning, judge
of the Investigation Panel of a Court of Appeal assumed that there was a minimum standard
for using the restraining measure, namely, for transferring the accused under the parental
supervision, but not for arrest. Nonetheless, one shall not neglect the fact that in making the
mentioned decision the judge in his/her decision failed to discuss whether the detention of
the accused minor was legal considering the conditions at hand and personality of the latter.
Provisions set forth in the procedural norms discussed above requires the judge to provide
proper response on this issue, which was not complied with.

In the end we shall address the cases in which the judges of Investigation Panel of a Court
of Appeal while discussing the appeal filed regarding the use of restraining measure provide
extraordinary, extensive and substantiated reasoning concerning legality of arrest without court
ruling. One can note the fact that the mentioned wide and substantiated reasoning is provided by
the judges when they detect that obvious violation took place during detention of the accused.
In other cases, the very same judges either completely neglect issue of legality of detention in
their rulings or address them very briefly - in one phrase without any reasoning, which should be
considered as mistreatment of the requirements of the procedural legislation. We can discuss
some of the mentioned cases to demonstrate when exactly do judges assume that the breach of
law took place throughout detention. For example, in one instance the judge refers to the purely
formal breach in preparing the arrest record, advising the detainee of his/her rights and etc.
Other judge pays attention to the merits of the case, namely, he/she claims that grounds and
conditions prescribed by article 171, sections 2 and 3 under the Criminal Procedure Code were
not present during detention. At the same time, in one instance judge of the investigation panel
annulled detention for securing the bail, while on the other hand the accused was released from
custody imposed as a measure of restraint. It can be noted that despite the revealed differences,
the mentioned rulings completely fall in line with the criteria established for the court in order
to verify legality of the detention without arrest, providing that these criteria are established in
compliance with the Constitution of Georgia and current criminal procedural legislation.

This is the picture identified as a result of this research in terms of compliance of the
Georgian current criminal court practice with regards to the verification of detainment of
an accused without court ruling with the applicable legislation.



Chapter V.

RESEARCH ON THE STANDARDS
AND PRACTICES EXISTING IN
GEORGIA WITH REGARDS TO THE
DETENTION (ARREST) - ANALYSIS OF
QUALITATIVE DATA

The goal of the presented qualitative research is to evaluate Georgian standard and
practice of detaining a person, identify the defects with regards to the legislation and/or its
enforcement and develop recommendations for improvement of standards and practices
existing during detention.

Detention (Arrest) with the Court Ruling

There are two problems in terms of detention of a person by the judges’ ruling: Subjective
interpretation of three grounds for detention prescribed by the law and provided by the
subjects participating in the trial and formal indication of the mentioned three grounds in
the prosecutors’ motions without reasonable assumption. Within the scope of the interview
one of the prosecutors provide the following interpretation of the different grounds for
detention: failure of a person to appear when the latter is summoned as a witness can be
considered as the threat to flee; influencing the witnesses/ putting various types of pressure
on them can be considered as destroying important information for the case; The danger
of committing a new crime is most frequently featured in the reasoning associated with the
drug-related crimes, in cases when a person is still serving the conditional term while being
found in commission of a repeated offence. The prosecutors’ state that the threat to flee is
the most difficult to justify, as it has to be proven by the purchased tickets, attempt to cross
the border of the country and etc.

Although the interpretation provided by the prosecutors with regards to the grounds for
detention is in line with the law, the attorneys constantly indicate that justification of
necessity of such detention is rarely observed in the prosecutors’ motions and often is
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limited to the formal indication of the threat. On the other hand part of the lawyer consider
that justification of these three grounds is almost impossible unless a person commits them:
until a person flees or crosses the border, or until the offence is committed repeatedly, the
threat to flee is impossible to prove. That is why the lawyers that speak out with regards
to the impossibility of proving the grounds of detention, by all means, call the information
reflected in the prosecutors’ motion unreliable.

The judges and lawyers indicate that in the motions set forth by the prosecutors include not
one but a number of grounds. By indicating different grounds in combination the prosecutors
try to cover the weakness of reasonable assumptions and thus strengthen their motion.
The judges also provide examples where the prosecutors’ motions lack merits. For example,
prosecutors request detention of a person due to the threat to flee providing that the same
person appeared a couple of times for interrogation or when such person appeared before
investigation body and confessed. Or for example, detention of a person is requested due to
the threat to the repeated offence, when case concerns a negligence resulting in car accidence.

The lawyers indicate that the prosecutors base their assumption on the aspects, which are
not the procedural norms of the Criminal Procedure Code but are related to the merits
of the case. Often such requests are satisfied by the judges. On the one hand, this can
be the past of a person (conviction, administrative punishments against him, intent of
committing the previous offences) and on the other hand the severity of the offence, which
usually is invoked to “justify” the threat of fleeing. According to the procedural part of the
criminal law, a person’s criminal record shall have no impact on his/her detention, while
consideration of the severity of the offence is also wrong, as due to the presumption of
innocence, ultimately a person might not be found guilty. The lawyers indicate, that when
the prosecution requests detention of a person in cases of grave or particularly grave
offence, the judge without appeal meets the motion, whether the motion of detention
is substantiated or not. Due to the above-mentioned violations, one group of the lawyer
indicate that the ground for the ruling regarding detention of a person, in terms of practice,
in fact almost never falls in line with the standards of the European court. However, there is
a second part of the lawyers indicating that the court thoroughly studies grounds of ruling,
whereas, in case of unsubstantiated grounds it does not satisfy the motion and acts only on
the basis of the reasonable assumption.

A specific circumstance with regards to substantiating the threat of fleeing is observed in the
Samegrelo, Adjaria and Shida Kartli regions. Judges and lawyers practicing in these regions
state that, in order to justify threat of flee, often prosecutors invoke proximity of another
country’s border or occupied territory, especially if a person’s systematic or frequent crossing
of the border is observed, also if a person has a family abroad or if such person when
being summoned as a witness failed to appear in the court because he/she was abroad.
However, one of the judges indicates that he/she has never passed the ruling on such basis,
as according to the same logic, any citizen of Georgia is capable of visiting Zugdidi or Batumi
and consequently fleeing. For example, when satisfying the detention ruling judge serving
in Samegrelo pays attention to the fact whether a person is registered on the territory of
Abkhazia, Georgia has a family in the region of Abkhazia. The mentioned judge considers
the threat of fleeing to be reasonable only if above circumstances are confirmed.

With regards to detention with the court ruling, one of the lawyers mention that the court
practice is headed towards the point where even the lawyers rely on the information



provided in the arrest record and it never occurs them to evaluate the evidence, even when
the charges are brought for the first time, which is wrong. According to the lawyers, it is
necessary to evaluate standard of the evidence on the level of the reasonable assumption
and afterward examine whether such evidence was extracted and fixed in compliance
with the rules prescribed by law. As noted by the attorney the court does not follow
these procedures. Sometimes, judges declare that these matters shall be examined at the
hearings on merits, however, the hearing on the merits has nothing to do with this as on
this particular stage, as we well as at the pretrial hearing, formal grounds and facts are
evaluated. Nevertheless, without evaluating the evidence, it is impossible to assess whether
the criminal case shall be closed. For this reason, the mentioned lawyer sees broader picture
of the problem and thinks that the court fails to evaluate the evidence in proper manner.

The interviews with the attorneys testify that despite the fact that the mentioned grounds
when provided in the prosecutors’ motion are less reasonable, in cases if the court satisfies
the motion the attorneys are less likely to appeal this issue and set forth the motion. The
reason for this was revealed in a couple of interviews, where the lawyers referred to the
bias demonstrated by the judges in favor of the prosecution and their nihilist view with
regards to the objective resolution in case of appeal.

Despite the fact that the detention of a person without the court ruling shall be of extremely
exceptional nature, representatives of all three parties participating in the Georgian criminal
procedure (judge, prosecutor and attorneys) mainly confirm that the number of detentions
with the court ruling is significantly lower than the number of the detentions without the court
ruling. The only exception was observed in Shida Kartli, where the lawyers pointed out that
the detention with the court ruling is much more than without such ruling. The multiplicity of
detentions without ruling caused by the urgent necessity has its own reasons, which will be
addressed in detail in the following chapter. However, we can also add that judges mostly satisfy
motion lodged by prosecutors (prosecutors and judges note that refusal to render the ruling
on detention varies from 20% to 40%), but in reality a number of the prosecutor’s motions
on detention is small since in most cases representatives of the law enforcement agencies
detain persons without the court ruling by invoking urgent necessity. Even more, part of the
lawyers assume that the prosecutors often apply the court for detention ruling when there is a
reasonable assumption of necessity of detention, while in the cases when such assumption is
not observed, prosecutors apply practice of detaining the person by invoking urgent necessity.
The attorneys explain the mentioned as follows: in the recent period (respondent mostly
refers to last 2 years) the court practice with regards to the restraining measures has been
improved and the court thoroughly examines reasonable assumption. Due to the fact that
in cases of unreasonable assumption prosecutor’s motion are not satisfied by the court and
the former lacks the ability to appeal the ruling, the prosecution applies practice of detaining
a person by invoking the urgent necessity and hopes to obtain proof for strengthening the
reasonable assumption during implementation of various investigative actions taking place
after detention. This is confirmed by the fact that although the prosecution has revealed at
the several hearings that they had operative information on the offense, they still had not
applied the court for obtaining the ruling before detention.

To sum up, there are two main problems observed with regards to the detention:

a) Weakness reasonable assumptions provided in the prosecutors’ motions and their
formal reference;
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b) Prosecutors focus on the merits of the case (past of a person and severity of offence),
instead of invoking article 171 of the Criminal Procedure Code of Georgia, a strategy
often shared by the judges.

If we summarize positions of all three parties involved in the criminal procedures, we can
say that all three of them are aware of and understand the meaning of standards applicable
to the detention with the court ruling: over the recent two years the court pays increasing
attention to the realization of standard into practice, however, when prosecution is unable
to exercise practice in line with the standard and procedure for detention becomes “time-
consuming”, the latter avoids motion for ruling and detains person on the basis of the urgent
necessity. There are also cases when the judge does not issue ruling on detention due to
the reasonable assumption; Subsequently, the prosecutor files a motion with another judge
or detains a person without a ruling on the ground of the urgent necessity. In some cases
the judges release such person from custody, however, it seems that in such cases, the
detention can still be legalized. The ambiguity is also revealed in connection with the time
of hearing held for reviewing the detention of a person with ruling. Essentially, this issue
should be considered by the court within the timeframe allocated for bringing the charges,
however, as mentioned by the lawyers, realization of this rule into the practice is conducted
ambiguously and the matter can be reviewed at the pretrial or trial hearing or the judge
may avoid considering the issue at all.

Detention (Arrest) without the court ruling

Interpretation of article 171 of the Criminal Procedure Code of Georgia in terms of detention
without court ruling and evaluation of the existing practice differ depending on the position
expressed by the lawyers, prosecutors or judges. With regards to these issues, a more
neutral position is demonstrated by the judges, whereas the lawyers and prosecutors stand
on two opposing positions.

According to the prosecutors, the large quantity of detentions without ruling exercised on
the basis of an urgent necessity is caused by the fact that mostly detention takes places on
the grounds of listed in article 171, paragraph 2 of the Criminal Procedure Code of Georgia.
Group of the judges shares the mentioned opinion and notes that mostly detention of
a person takes place when one is caught red-handed or when the obvious traces of the
offense committed were found with him/her, on his clothing. However, the lawyers deem
that even in cases of the urgent necessity prosecution often refers to the threat of fleeing,
justification of which as mentioned above is weak or factual. Lawyers focus on other issue
and declare that the prosecutors often arrest person without any evidence in order to
obtain such evidence, which in fact represents violation of European Convention on Human
Rights and Criminal Procedure Code.

With regards to the detention without ruling on the basis of the urgent necessity, the issue
of time is important. Group of the prosecutors emphasizes the fact that the investigative
actions take place 24/7 and in order to avoid flee of a person they are often being detained
during non-working hours when courts are not working. The issue of time is evaluated
differently by the lawyers stating that the most of the detentions are exercised during non-
working hours, in order for prosecution to easily “justify” necessity of detention without



ruling at the hearing. Lawyers also indicate that the judges have lots of cases and due to the
lack of time they fail to pay proper attention to the fulfillment of procedural when the ruling
is rendered or charges are brought.

Lawyer call detentions without court ruling a vicious practice, which is upheld by the
prosecutors’ action and lack of critique and bias demonstrated by the judges. It is the
lawyer’s opinion that the prosecutors invoke one or more grounds without reasonable
doubt, they focus on severity of offence, or criminal record of a person. According to the
lawyers, the judges are more careful in issuing detention ruling, while when a person is
already detained due to the urgent necessity they refrain from releasing such person for it
can “upset” the prosecution.

The interviews demonstrate that sometimes observance/violation of the criminal procedural
norms are interconnected and used to counterbalance each other. For example, it is derived
from a couple of interviews with the judges that if the latter cannot detect ground for
detaining a person based on urgent necessity, he/she does not try to release such person
due to violation of the procedural norm, but rather tries to make a plea bargain on merits.
It shall be noted that the lawyers themselves discuss the issue of detention in connection
with the plea bargain. Despite the fact that in case of unjustified detention ground or when
the detention procedure itself was violated defense shall demand release of a person, the
lawyer tries to stay quiet and not to “upset” the court or the prosecution, in order to achieve
the plea-bargain more easily.

From the procedural point of view, lawyers also criticize the manner in which the matter
of detention without ruling is reviewed in the court. Procedures for hearing over the
first appearance are not explicitly specified under the Criminal Procedure Coder. In
certain instances, judges conduct review of legality of compulsory procedural measure
despite of the fact whether the issue is raised or not by the lawyer via motion. The
judge studies the matter and only afterwards addresses the merits of the case, which
according to one group of the lawyers is correct strategy. However, there are cases,
when judges review legality of the restraining measure only when the lawyer focuses
on such issue and even in such cases, review of the matter can be postponed for the
pretrial hearing, following hearing or the matter might not be subjected to discussion
as the judge tends to avoid it. Accordingly, attorneys complain about defect since the
legality of the compliance with the detention procedures shall not be reviewed with the
merits of the case.

Part of the attorneys positively assesses the practice established by the judges regarding the
detention of the person. As a rule, they consider the use of a restraining measure in terms of
time and observe the following trend: until 2012 there were prepared “manuals”, according
to which if a person pleaded guilty there was no necessity for his/her detention, on the
other hand if a person refused to plead guilty the latter had to be detained. Consequently,
the requirement of reviewing each case on case-by-case basis, so that the recognition of
guilt and detention would not be reviewed in connection with each other, was not upheld
under those conditions. As a result of establishing the mentioned practice, some innocent
people would plead guilty in order to avoid prison and try to prove his/her innocence while
being out of prison. A group of lawyers mentioned significant improvement in standard and
practice of detaining a person that took place in the recent years. They cite examples where
the judges share lawyer’s positions with regards to the legality of detention. A small group
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of the attorneys that have been interviewed mentioned that over the past one year they
observe signs of switching to old practice, when recognition of guilt preceded freedom and
refusal to plead guilty leads to application of measure of restraint (i.e. pre-trial detention).
The second group of the lawyers indicate that the judges have very attentive approach
towards the matter of detention. Namely, at the court hearing the prosecutors are asked
lots of question thus placed in a difficult position since the legal substance is not strong and
main accent is shifted towards severity of the offences that allegedly could cause flee of
the accused. Lawyers and judges recall cases wherein due to the unsubstantiated detention
without the court ruling resulted into the released a person from custody; yet, such cases
are very few in number. According to the prosecutors judges are very critical and impartial
when it comes to the ruling or restraining measures, as the case concerns deprivation of
a person’s freedom. However, such high standard forces prosecution to work in highly
professional manner and generally promotes implementation of the upright practice of
detention.

A group of judges considers the ground for detention of a person with urgent necessity
to be legal only when a person was detained while committing the crime. The majority
of judges deem illegal to detain a person, which is summoned as a witness, or persons
whose case is being under investigation for a few days or longer, persons charged with
economic offences and auto traffic accidents, especially due to the urgent necessity.
Rarely but still, judges confirm the fact that there were cases when court refused to
satisfy the motion for lack of reasonable assumption, however, regardless of such
decision, prosecution would still detain a person by invoking urgent necessity or file
the same motion before another judge thus concealing refusal of the previous judge.
Nonetheless, as mentioned by the judges, in the similar cases they often release persons
that were detained in such manner.

Lawyers associate a multitude number of detentions without a court ruling with a legislative
deficiency, according to which the court ruling related to the restraining measure (in case of
refusal to satisfy the attorney’s motion) is not subject to appeal. As indicated by the lawyers,
such deficiency forced the court to overlook detention grounds into established practice.
Prosecutions also support possibility to appeal and admit that the restriction in appealing
the court decision often forces them to implement the relevant practice of detention under
urgent necessity.

Generally, to sum up, if in cases of detention without court ruling grounds prescribed by
Criminal Procedure Code, article 171, section 2, subparagraphs “a”, “b”, “c”, and “d” are
observed, neither judges nor lawyer sees any problem with this regard. The threat of
fleeing, usually invoked by the prosecution in conventional and unjustified manner, is the
main object of criticism. Prosecutors and lawyers also see problems in the detention of a
person without the court ruling: this concerns busy and overloaded schedule of the judges
witnessed during the hearings, inability to appeal the court decision. There are subjective
factors influencing process and due to existence of such factors the lawyers, in order to
maintain judges’ and prosecutors’ positive mood at the hearing, refrain from appealing
matters related to the detention.



Procedure for Arrest

Rule of detention is regulated by article 174 of the Criminal Procedure Code of Georgia.
Almost every lawyer mentions breaches that occurred during detaining. The judges also
mention problems in the arrest procedure. Only prosecutors fail to identify the fault in the
procedure for arrest. According to one lawyer, one of the main reasons for the breach of the
procedure of arrest is that the police cannot draw the line between administrative offense
and criminal material crimes. Often, the prosecution perceives the court proceedings from
the point of view of material crimes and forgets the primacy of compliance with adversarial
and procedural norms.

First of all, when addressing the detention rules we shall discuss issue of interpretation of
Miranda rights. According to article 174, section 1 of the Criminal Procedure Code of Georgia,
“the arresting officer shall be obliged to clearly notify the arrested person of those grounds
[of arrest], explain which crime he/she is suspected of committing, and inform him/her that
he/she may use the services of a defense lawyer, remain silent and refrain from answering
questions, not to incriminate himself/herself and that everything he/she says can be used
against him/her in court.” The lawyers indicate that these three essential rights often are
not explained upon arrest. Nevertheless, it is almost impossible to prove that right were not
explained to arrested person. The lawyers claim that the following practice is established in
reality: a person is forced to blindly sign the arrest record, wherein it is indicated that the
rights were explained to such person. This wrongful practice is further sustained by the fact
that the lawyers are engaged with delay, approximately 24 hours after the arrest and the
citizens lack information regarding procedures for arrest and their own rights.

According to the judges, it could be the case that the Miranda rights are not explained to the
accused persons, however, they do not possess information on this matter, insofar as the
lawyers have never raised this issue at the hearing. Moreover, there is no point of discussing
failure to explain the Miranda rights if the accused has already signed the detention record.

One of the lawyers recalls the incident when failure to explain Miranda rights was revealed.
The arresting officer himself failed to name the Miranda Rights. According to the lawyers,
even the court is biased with regards to this issue, because, even if proven, they consider
failure to explain Miranda rights to be a minor offence. As for the prosecutors, they deny
violation of the rights of the accused during the arrest procedures and mention that the
lawyers simply appeal this matter in the court. Additionally, the prosecutors indicate that
often accused refuses to sign the detention record; however, the primary reason does not
rest with the fact that he/she has not been acquainted with Miranda, but rather due to fact
that they perceive signing of the document equivalent to guilty plea.

There are different problems in the regions populated by the ethnic minorities, since
persons often do not speak the state language and the translator shall be engaged in the
arrest procedure, providing that it is extremely hard to find highly qualified translator who
would know not only the language but also the legal terms. The issue of language is even
more delicate in the border regions since foreigners entering these regions speak neither
Georgian nor international language. According to one judge, there was a case in the
Autonomous Republic of Adjara when rights could not be explained to the foreign citizen
and person was not arrested.
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According to the lawyers, making audio or video recording when explaining the rights to the
accused may serve as the mean of redressing the defect existing with regards to the Miranda
rights. As they mention, if patrolling police has technical equipment, which is switched on
and off by them, then technically, if the relevant will is demonstrated, this procedure can be
used to solve challenge related to verification of explanation given to the person regarding
his/her rights during the arrest.

It is important to implement article 177, section one of the Criminal Procedure Code
During the arrest procedures, which states as follows: “The prosecutor, or upon his/her
instructions, the investigator, shall, not later than 3 hours after the arrest, remand detention
or placement in a medical facility for expert examination, notify any of the person’s family
members, or in the case of their absence, any of his/her relatives or close persons, and in
the case of remand detention or placement in a medical facility also notify the place of his/
her employment or education.” Violation of the present article of the Criminal Procedure
Code is rarely observed by the lawyers, prosecutors deny such facts, while the judges,
providing that they are guided by the evidence and motions submitted by the lawyer in the
court, declare that they cannot recall any fact of failure to notify the member of the family.
It would be possible to prove whether the family was informed or not by extracting the
telephone conversation, however, according to the attorneys, they are not able to extract
this evidence in 48 hours, particularly, if they are busy with collection of more important
evidence related to the merits of the case. Even in cases when attorney possesses evidence
proving that the family of the accused was not notified within 3 hours, according to them,
the court would not release the person assuming that it does not represent a substantial
breach.

Medical examination: lawyers also focus on fulfillment of the norm prescribed under article
174, section 4 of the Criminal Procedure Code. The mentioned norm states as follows: “As
soon as the arrested person is brought to the place of custody, upon his/her request, the
person shall be examined by a physician in order to establish his/her general health condition,
and a relevant certificate shall be issued by the physician.” Compliance with this norm is
important for creating evidence in cases when an accused was physically abused. However,
as a rule, accused is not aware of such right, or representatives of the law enforcement
agencies deprive him/her of this right. In order to avoid such practice, attorneys propose
explanation of the right to medical examination to be followed by separate protocol
reflecting waiver to such right. As for the prosecutors, they see no problems in terms of
medical examination of an arrested person, whereas, the judges indicate that the attorneys
do not file any motion in the court regarding these issues and therefore, they have no
information regarding the similar facts.

Accessibility to lawyer: An important issue related to the detention record is the unrestricted
provision of the right to lawyer. First of all, the main problem is the unawareness of the
citizens about the need for an attorney, as majority perceive that the lawyer is only necessary
for the trial. For this reason the lawyers are more likely to get involved in the criminal
proceedings in about 24 hours after the arrest. Moreover, defense is trying to convince
the accused persons that they do not need a lawyer, they will be able to negotiate with
the prosecution and make a plea bargain without lawyer; That is why persons themselves
sign the detention record indicating that he/she refuses the right to a lawyer. Prosecutors
deny such facts and consider the signature of a person on the detention record to be the
established fact.



Lawyers often talk about restriction of a right to a lawyer for the arrested person. For
example, they indicate that mainly persons are arrested during non-working days and hours,
in order to hinder a person’s right to a lawyer. Even in the cases when member of the family
instantly contacts the lawyer, at the first stage the lawyer is not allowed to the accused.
Often, meeting between accused and lawyer is hindered for one, two, three hours or in
the rare cases for entire day. Prosecutors associate hindering the lawyer’s service with only
objective circumstances and such delays are linked to implementation of the investigative
actions. According to the lawyers, time of meeting depends on evidence that prosecution
possesses. If the prosecutor’s office possesses evidence, the lawyer is instantly allowed to
the accused. On the other hand, if they want to force the accused to confess the lawyers
are hindered. Attorneys working in Thilisi indicate that the lawyer’s services are hindered
mainly in the cases such as fight, bodily injuries and crimes committed in group, when
all participant of the crime are detained in the police station. The lawyers indicated that
detained persons are pressured during the very first 15 minutes following their arrest, in
order for the investigation to obtain operative information; During this period the access to
a lawyer for the detainee is limited. When the accused is identified based on the operative
information, any restriction on the right to access the lawyer is lifted.

A lawyer practicing law in one of the regions recalls the fact of a particular violation of the
arrest procedure with regards to the person being in the police station: The law enforcement
officials deprived a person of freedom, the arrested person was in the police station without
the detention record and the lawyer was not allowed to meet him. As explained by the
lawyer, police were “working” with this person. That is why the latter was arrested without
any status and was restricted in his right to meet the lawyer. However, in such case lawyers
lack any evidence and without such evidence the court does not consider those facts to
be the substantial violation. Prosecutors generally do not admit the fact that they are
depriving the person of his/her right to the lawyer or pressuring the detainee. The only
single prosecutor admitted that in the rare cases there are people who have no warranty
document (authorization to represent a person in legal proceedings) and hence, cannot
confirm that they are the lawyer requesting the meeting with the detainee they represent.

The issue of transfer to the temporary detention isolator: restriction of free meeting with
the lawyer is related to transfer of the detained person, an important component of the
detention procedure. According to article 174, section 2 of the Criminal Procedure Code
“the arresting officer shall immediately take the arrested person to the nearest police
station or to another law enforcement authority.” Judges and lawyers point out that
placement in temporary detention isolators provides accused with the utmost protection
from pressure and that the place is furnished with the space for free meeting with lawyer.
Under article 174, section 3 of the Criminal Procedure Code a record of arrest shall be
signed by the police official or representative of other law enforcement body. One of the
reasons used by prosecution to “justify” transfer of a person to the police station is the
need to sign the protocol by the authorized person. However, as pointed out by the lawyers,
the very first stage of detention is the most “risky” in terms of putting pressure on the
detainee. Therefore, the detainees are not transferred to the temporary detention isolator
immediately upon arrest.

The lawyers argued it is difficult to meet the detainee at the police station and that such
stations lack meeting spaces where they would be able to talk freely to the accused. One
lawyer mentions that, in order to have a free conversation, he had to talk to the detainee
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in the toilet. That is why the lawyers request for the detainees to be transferred to the
temporary detention isolator directly after arrest. This would avoid threat of pressuring in
the police station and allow the lawyers to meet their clients in more “safe” environment.

Similar to the lawyers, judges also point out that issue of transferring the persons to the
temporary detention isolator is often problematic. It is caused by the fact that Criminal
Procedure Code does not regulate this particular matter. However, according to the judges,
defense rarely focuses on this issue. If the time of placing a person into the temporary
detention isolator is regulated procedurally and sealed by protocol, leading to ultimate
regulation of the given matter, observance of the detention rules will become much easier
and it will help the defense to prove the presence of pressure if any. However, there are
judges who do not support instantaneous transfer of a person into temporary detention
isolator. They indicate that the interests of the prosecution and defense shall be balanced
and that sometimes prosecution is in need of instant investigational measures, for example,
interrogation, investigational experiment, and identification. Namely, judges argue that it
would be problematic to withdraw accused from temporary detention isolator each time
prosecution would need to carry out investigative activity. Prosecutors explain delayed
transfer of the detainees to the temporary detention isolator by necessity to conduct
investigational measures and thus opposes any changes in this regard.

Characteristic of Mandatory Defense: majority of lawyers and judges participatingin the polls
point out that when a person is subjected to mandatory defense, procedures are relatively
regulated. The judges react quite strongly if the rule of mandatory defense is breached. One
judge even pointed out that he/she released the person because provision of mandatory
defense was delayed. Adjara, Akhaltsikhe and Akhalkalaki districts are characterized with
large number of cases requiring mandatory defense in favor of the foreign citizens or those
not speaking the state language; notably, the judges and lawyers imply absence of the
problem. The position of lawyers of the legal aid services undertaking mandatory defense
is different. They indicate that they do not generally have any connection with the case
until the pretrial hearing, which complicates defense of the detainee. There are other
problematic circumstances revealed by the lawyers of legal aid service. According to them,
defense rights are often not explained to the socially vulnerable people and investigator
forces them to write in the protocol that the former waives its right to a lawyer. In order to
solve this problem, representatives/lawyers working for legal service argue for the need of
additional protocol being introduced in case the person falls under the socially vulnerable
category and could benefit from the free legal aid service. First of all, this protocol would
explain to such person that he/she has a right to mandatory defense and if the latter indeed
waives his/her right to mandatory defense, such fact will be confirmed by the signature.

The procedure of arrest is followed by significant breaches in terms of compliance of the
detention time with the one indicated in the arrest record. The mentioned gap between
the times can be revealed by the video cameras installed in the place of arrest, however
problem with evidence collection rises in such cases. Lawyers are not allowed to extract
video cameras. According to article 111 of the Criminal Procedure Code, defense is entitled
to apply the court for extracting the evidence. The court will determine who will be granted
with the entitlement to extract the material. The lawyers claim that if the prosecutor is
allowed to extract the material, accessibility to the objective information will be subjected
to the doubts. A lawyer practicing in Kutaisi recalls one specific fact when the police violated
detention procedures and later deleted all the recordings made by the nearby video cameras



installed in the nearby buildings. There are also the cases when the owners of such objects
(buildings) refuse to provide the recording since they do not want to have any problems
with the law enforcement agencies. Part of lawyers indicate that they have no access to
video recording existing in the police stations. Mostly, they do not even ask for extraction,
since they do not want to irritate the law enforcement officials.

The inconsistency of the actual time of detention and the one stipulated in the detention
record is observed in the interviews given by the judges. According to them, defense is not
able to obtain evidence in time, prior to hearing on restraining measures, which takes place
within first 48 hours of the arrest. According to the judges, at the pretrial hearing or hearing
on merits, when the defense submits evidence related to the breach of detention rules
and requests them to be reviewed, the latter is not satisfied due to the court proceeding
standards. However, the tendency observed by judges shows that if the non-custodial
measures are to be discussed at the hearing, defense prefers to forget about violations that
took place during detention and concentrates on the modalities to reach a plea agreement
without complications.

Reviewing the issue of witness before detention: Detention of a person as a witness and then
bringing the charges against him/her is the problematic issue that is addressed by all three
parties to the trial. Lawyers point out that law enforcement officials deliberately refrain
from detaining a person as an accused. Instead, they take him/her to the relevant facility
for interrogation. At the same time, as interrogation undergoes, police prepares protocol
on summoning the very same person to the law enforcement body for interrogating him/
her as a witness, which of course is not signed by the person concerned as he/she has
never seen it. In parallel, the law enforcement authorities gather data through interrogation
that used than to detain him under the pretext of urgent necessity. Attorneys and judges
point out that in the similar cases, a person is illegally deprived of freedom, he/she is not
able to exercise status of detained person, namely right to lawyer, right to remain silent
and of course, no one explains him/her the Miranda Rights; meanwhile, prosecution wins
time for bringing charges. For this reason, a group of the judges consider deprivation of
liberty of a person as a “witness” and then bringing charged against him/her to be illegal;
therefore, judges support calculation of detention time — first 48 hours to commence from
the moment the person was summoned/brought to the facility. However, there is another
group of the judges considering that matter of bringing the charges against a witness and
calculation of the time of detention shall be determined depending on whether the person
went with the representatives of law enforcement bodies willingly and he/she had a choice.
One judge described this situation as follows: “as you know, detention is deprivation of free
movement. Upon such restriction a person is deemed to be arrested and the legislation
grants such person a status of accused person. Therefore, if it is confirmed that a person
got into the car against his/her will, by all means getting into the car will be the actual
time of detention. But | would like to emphasize and separate the case when police officer
approaches a person and says: “We need to talk. Please, follow us to the police station and
let’s resolve the issue” - such person gets in the car willingly and follows them. He/she is
interrogated as a witness, then identification, expertise is carried out resulting in bringing
the charges against the person along with his/her arrest. In such case, detention time will
coincide with the time when the charges were brought in the police station, namely, from
the moment the free movement was restricted against his/her will.” In order to criticize
this position lawyers put forward the following question: If a person would have refused to
follow to the police station, or asked permission to leave after getting into car, would the
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law enforcement officials allow him/her to do so? Obviously nobody has answer to that
question.

Generally, in such cases prosecutors have signature of an accused on the witness
interrogation order. Moreover, the hearing over the restraining measures takes place in a
short period of time and usually the lawyer becomes involved with the case on later stage.
As a result the defense lacks the ability to prove that persons did not appear in police station
willingly but rather was brought by the police, therefore, freedom was restricted from the
very beginning. Due to the fact that often lawyers fail to provide evidence confirming the
above notion, similar cases are resolved in favor of prosecution. Lawyers point out that
when this issue is reviewed at the hearing, sometimes judges do not recognize evidence
that was obtained during the witness interrogation, whereas other evidence (for example
inspection of the crime scene) is left in the case, causing problems to the defense.

Nether the courts react to such facts, nor is the issue reviewed at the hearing as the accused
is against using them. In addition, there are two minor issues: whether the court shall
address procedure related to the detention (arrest) at pretrial hearing and/or during the
hearing on merits and approve evidence obtained illegally. In some of the instances courts
refuses evidence obtained as a result of questioning of the accused as a witness; however,
the courts admit other evidences obtained as a result of witness testimony of the accused
(for example inspection of the crime scene).

Search: When it comes to search procedures, prosecution has concerns related to counting
of the time. They criticize practice established by the judges, according to which search
is considered to be restriction of liberty. One prosecutor brought the following example:
“let’s say | have reasonable assumption that a person possesses drug substance. | stopped
him/her, searched and found nothing. | can release this person and legitimize only the
search, which | exercised without the court ruling since there was a threat of destructing
the evidence if | would not have stepped in. On the other hand, if the substance is not found
and | have already registered detention, this issue is subjected to artificial complications”.
Indicating the searching and the detention time is problematic in terms of rights as well.
When undertaking the search, representatives of the law enforcement agencies are obliged
to explain the rights related only to the search. Whereas, if a person is detained he/she shall
be advised of Miranda rights. Search is also relevant with regards to detention and bringing
charges within 48 hours. As pointed out by the prosecutors, judges consider the search
to be equivalent of deprivation of liberty and therefore the prosecution is forced to bring
charges within the term prescribed by the procedures. For the reason mentioned above,
the prosecutor considered that it is rightful to solve the issue of search under the Criminal
Procedure Coder: first a person must be searched, evidence shall be extracted that would
become basis for detention (arrest) and only after that the law enforcement authorities
shall proceed with the detention.

To sum up arrest procedures and practice are one of the most problematic issues among
standards of detention and practices. According to one lawyer, Criminal Procedure Code
is extremely well constructed, however, in such case law and its enforcement practice
is far from each other creating casual situations and infringement of detainee’s rights.
Violation of the arrest procedures is also triggered by the fact that more general and
wide range of representatives of law enforcement bodies are engaged in the enforcement
and their knowledge of arrest standards and qualification may not always be perfect. In



their interviews the lawyers talk a lot about the breach of arrest procedures, however, in
most cases, they do not lodge the motion before the court regarding this matter. There
are various reasons for this: 48-hour limitation is not enough for collecting evidence on
violation of procedural provision, collection of evidence is practically impossible since
generally detained persons sign protocol without reading it and they try to achieve plea
agreement with the court, therefore, they do not want to irritate prosecution. In those rare
cases, when the lawyers provide the court with the evidence proving violation of the arrest
procedure, the court considers motion in terms of plea agreement. However, the detainees
are very rarely released due to the violation of the arrest procedures and often answer
provided by the court implies that the breach is not substantial. Interviews demonstrate
that the court assesses violations accompanying arrest procedure based on the review of
the documentation as an proof and pay attention to this fact if it is raised by the lawyers
thorugh motion

Record of Arrest

Article 175 of the Criminal Procedure Code regulates preparation of the record of arrest.
Lawyers point out that the most of the records are problematic. Such problems are related
to advising the accused of his/her rights, relevance of actual detention time and the time
indicated in the record, handing the copy of record of arrest to the accused, and etc. The
first provision determines that “the arresting officer shall, immediately upon arrest, prepare
a record of arrest. If a record of arrest cannot be prepared immediately upon the arrest
due to objective reasons, it shall be prepared as soon as the arrested person is brought
to a police station or any other law enforcement authority.” The research revealed that
place of preparation of the record of arrest is the most controversial considering that the
information provided by the prosecution and defense is utterly contradictory. The majority
of prosecutors’ state that mainly the record of arrest is prepared immediately upon arrest
on spot; if the record is prepared in the law enforcement bodly, it is caused by the objective
reasons, however, they also added that objective circumstance is of valuating category.
Prosecutors essentially listed the following objective reasons: bad weather conditions, bad
lighting at the place of detention, large group of people surrounding the place or resistance
of the detainee. In contrast to that, the lawyers indicate that majority of the records of
arrest are prepared at the law enforcement facility and preparation of the record at the
place of detention represents an exceptional case. Judges interviewed in the regions point
out that records are prepared at the detention place, while according to judges interviewed
in Thilisi, the record is prepared in the police station. Judges do not consider the preparation
of the arrest record at the police station to be problematic, even if the fact is not due to
emergency circumstances and they cannot recall a case when the record, having no problem
other than its preparation at the police station, would have been appealed by the defense.
The mere fact that the judges uphold such position confirms that entire law enforcement
system, except for lawyers, implements and justifies faulty practice of preparing the record
at the police station.

According to the lawyers, the real reason for preparing the record at the law enforcement
bodies is that law enforcement official/s arresting the person is/are not able to prepare
the document individually. As a rule, each police station has 2-3 persons who know how to
feel in the record of arrest together. The fact that the management of the law enforcement
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body also allows the arresting person to engage in “collective” preparation of the record is
another course of the problem. A lawyer from one of the regions recalls curious cases when
person was brought from another region or city for preparing the record. One prosecutor
that was interviewed mentioned that in case of arrest police representative consults him/
her on the phone, not to make any mistakes when preparing the record. This emphasizes
ignorance of the law enforcement bodies and the same is reaffirmed by the lawyers as well.

The majority of lawyers refer to violations of the arrest record related norms when the
copy of record is not handed over to the accused. Attorneys recall only a couple of cases
when such copy was given to the accused; in other cases, accused is forced into signing the
document admitting that the copy was received. There are also cases when accused is told
that he/she does not need the copy of the record and that the document would be given to
the attorney, which is a gross violation of the arrest procedures.

As mentioned by the lawyers in majority cases time of preparation of the record and actual
time of detention do not coincide, however, it is impossible to prove. That is why this issue
is discussed at the hearing verbally by mere references to the place of arrest, how long it
took them to get to the relevant law enforcement facility and etc. As mentioned above, it is
almost impossible for the lawyer to extract video recording of the detention. Judges do not
address inconsistency between the detention time reflected in the record and the actual
one and think that there is no problem with this regards as lawyers have never lodged any
motion covering such violations. The specific cases are observed in the high mountainous
border regions, where a person can be detained by the border police having neither arrest
record nor the relevant equipment to prepare the record, make copies and give one to the
detainee. In such cases, a person is transferred to the central regional facility, which takes
up to 2 hours, nevertheless, due to the technical and natural limitations the judge does not
consider such violation to be substantial.

The timing seems to be problematic when transferring a person from police station to the
temporary detentions isolator, including detainee’s dislocation within 48 hours. The lawyers
claim that the long-term gap between detention and placing in the temporary detention
isolator is usually used for pressuring the accused. However, at the hearing the judges usually
disregard this factor and leave even the rare motions lodged by the lawyer unsatisfied.
Inconsistency in time is identified when the law enforcement officials take person to the
facility as a witness and then charge him/her. According to the lawyers, timing and preparation
of the record are not in compliance with the law. The lawyers claim that the law failed to
regulate where exactly a person must be placed prior to bringing the charges against him/her.
Regulation of transfer of a person into the temporary detention isolator would ease control
over the pressure and place the communication between the lawyer and the accused within
the legal borders. According to one lawyer, every honest prosecutor and investigator shall
support such amendments since their actions and measures will be transparent.

The issue of time and place of signing the detention record by the accused is problematic.
The study shows that mainly the accused signs the record only after he/she is delivered at
the police station and the responsible persons sign it. Lawyers claim that this represents an
offence, is inconsistent with the human rights obligation and represent illegal deprivation
of freedom. However, judges as well as the prosecutors do not share the same position
and indicate that the gap between the detention, preparation of the record and signing the
latter by the responsible person is not considerable.



According to the established practice, the record is generally signed by the officer on duty,
chief or deputy chief of the police station (where the detainee is transferred). The majority
of the interviewed lawyers claim that the signature of the authorized person on the record
has no legal meaning whatsoever; some of these rules helps to prove inconsistency between
the detention time and the time indicated in the report. According to the lawyer working in
Thilisi, if chief police reads the report prior to signing it and controls procedures indicated
therein, the signature of the authorized person would obtain its meaning, which it lacks as
of today.

The judges claim that the only necessity for the authorized person’s signature on the
detention report could be justified by the fact that the police is engaged in escorting and
must be kept informed. According to one judge, this norm could be hindering process since it
is not possible to pass over the copy of the detention record to the accused until authorized
person signs it. One judge from the Court of Appeals suggested that two sections of the
detention record must be separated from each other. The first section, where the rights,
charges and etc. of the detainee are explained shall be prepared upon arrest and a copy
shall be passed over to the detainee followed by the signature. As for the signature of the
authorized person, it simply confirms that a person was delivered to the facility and can
be performed later. Whereas, the delivery of the first part ensures the protection of one’s
rights. Interesting and exclusive practice amongst other regions is observed in Kutaisi, where
the record is given to the party twice, first time prior to the authorized person’s signature
confirming that a person was aware of his/her rights at the initial stage and second time
after authorized person signs it.

As indicated by the prosecutors, authorized person’s signature on the record confirms that
this very person was indeed present at the police station. In case the arrest is proceeded by
the patrol police, the chief of the forces is signing the arrest record and when detention is
undertaken by the criminal police across the region, then criminal police officials take the
detainee to the station and the record is signed by the chief of the station.

Generally speaking, judges do not face frequent and systematic problem with regards to the
record of arrest. However, they recall cases when a person was released since his liberty was
deprived way earlier than it was determined under the arrest record, or there was no arrest
record given to the accused and no signature existed. Often a person is not released when
arrest procedures are violated, but rather the issue of imposition of the noncustodial bail as
a restraining order is discussed. In this case, the court focuses on the merits of the case and
pays attention to the accuracy of the charges brought against a person. One judge considers
that if the following will be repeated in the rulings it will have very formal character: “A person
shall be released from illegal arrest and sentenced to imprisonment.” However as claimed by
another party, this is correct practice and will allow the accused to request compensation.

Release from Custody

Generally, judges release a person from custody when detention is not necessary and the
case lacks standard of reasonable assumption for bringing the charges (in this instance a
person is left without restraining measures), witness interrogation revealed no ground for
detention (which is extremely rare), term for bringing the charges has expired.
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The reasons why prosecutor releases a person are similar to the ones invoked by the judges.
According to one judge, office of the prosecutor tries to release a person from custody when
it comes to the minors. In this case, it issues the decree indicating that the purposes of the
criminal procedure exempt necessity of detention. Lawyers have different explanation. They
claim that a person is released from custody under the excuse - “detention of the person is
not necessary” only after the latter pleads guilty. Prosecutors state that often release from
detention takes place in drug related cases, when a person caught with the drugs has never
been subjected to an administrative sentence, or the extracted drug substance was in such
a small quantity that it cannot create ground for criminal persecution.

Cases, when a person is released due to the provisions of the Criminal Procedural Code,
are extremely rare. The lawyers indicated that Office of the Prosecutor will never admit
violation of law and even if release of a person was triggered by such violations, official
reason will always state as follows: “detention of a person is not necessary”. As for the court,
even when lawyers have evidence proving violation of the provisions of Criminal Procedure
Code, they consider those violations to be minor. A lawyer practicing in one of the regions
recalls the case where judge formulated correct discussion and released a person from the
court room invoking the arrest procedures. However, as the trial went on the same court
decided that the motion set forth by the prosecutor with regards to the detention was
substantiated and the person remained in custody at the same court hearing. Although
the lawyer evaluates the fact as nonsense, on the other hand accurate discussion provided
by the judge shall be deemed as sign of positive changes. For some judges this practice is
unacceptable since a single decision stating that “a person shall be released from custody
and a person shall be detained” is inconceivable for them. The judges sharing such approach
point out that violation of the Criminal Procedure Code shall result in non-custodial bail.
However, there is another group of judges claiming that for the purposes of reaffirming the
court impartiality and implementation of the right practice, the Code shall be enforced and
even if the freedom is granted instantaneously, the court is obliged to make such decision.

Article 176, section 5 of the Criminal Procedure Code is of utmost importance when it
comes to the release from custody. According to this provision: “Regardless of whether
the arrested person is convicted or not, he/she shall be fully reimbursed from the state
budget for the damage incurred as a result of an unlawful and unjustified arrest.” Inquiry
demonstrated that this provision only exists in the law and is illegitimate. Neither judges,
not prosecutors or lawyers can recall the fact when the released person would demand
compensation. Respondents link this to the hidden (so called latent) fear of people towards
law enforcement officials, that in case of complaint they will be subjected to pressure. Only
one lawyer from Thilisi was able to recall case when court identified the restraining measure
to be illegal, released the person and the latter demanded and received compensation.

One judge mentioned that it would be much better if the persons released from detention
would have demanded compensation more often, since as a result of illegal actions
committed by the law enforcement bodies the state would suffer certain financial loss.
This would automatically place actions of the public officials and other authorized persons
within the legal borders, would increase precautionary measures applied by them and
automatically cause high level of protection of the rights.

The practice of release from custody existing in Georgia completely falls in line with the
general practice. It is characterized by the predominance of the law enforcement agencies,



which can release the person for the certain reason, however, indicate another, posting
non-custodial bail instead of releasing the person because of its own breaches and etc.
Predominant position of the law enforcement official is also demonstrated by the fact that
despite the numerous cases of release, none of the released persons made up their mind to
claim compensation since the priority is given to the opportunity to escape the enforcement
agencies and avoid their revenge.

System related to the arrest procedures

Characterization of the above demonstrated standards of the arrest procedures and practice
existing in Georgia revealed that problems are frequent along wit infringement of laws that
automatically results into human rights violations.

In order to demonstrate the in-depth analysis of the issue and the implementation of the
incorrect practice, we shall imagine the schematic system implemented in the detention
process (see chart # 1).

There are four main elements the detention process related system consists of: legislation,
actors (participants of the procedural actions), structure of law enforcement agencies and
society. Each of those elements has its own features, affecting the process of detention. We
shall characterize each element according to their features.

Legislation is the most important element that determines legal framework for the detention
procedures and their implementation norms. Detention related legislation covers matters
included in the European Convention on Human Rights and as mentioned by the majority
respondents, it is quite well constructed and progressive. Nevertheless, there are three
issues identified with regards to the legislation, which promotes implementation of the
defective practice of the detention procedure. These three matters are: legislative defects
existing in the law, “open spaces” existing in the law and incompliance of the legal standards
of the arrest procedures.

The following defects are observed in the legislation related to the detention standards:

e Under the Georgian legislation, if a person is detained court is not entitled to impose
non-custodial bail as a retraining measure.

e Ruling of detention issued by the judge cannot be appealed neither by the defense nor
the prosecution.

Legislation related to the detention procedure contains number of defects and their
improvement would facilitate improvement of the detention standards and practice in the
future.

The research revealed that there are number of “open spaces” in the detention standards
and their existence allows parties to the detention process to implement illegal and biased
actions. To be more specific:
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e Absence of regulations concerning the time for transferring a person to the temporary
detention isolator.

e Although proper interpretation of the law implies that the judges are obliged to study
detention related documentation in details, whether appealed by the lawyers or not, this
requirements is not met. In addition, it is unclear when exactly the discussions covering
the issue of detention procedures and defense motions should be held at the trial. It is
desirable to specify the mentioned circumstances on the legislative level;

e Lack of separate protocols proving the waiver of the right to health examination and
council/attorney.

e Even when the record of arrest is given to the detainee, in the most part this conduct
occurs with delay (in practice, detainee signs only after the document is signed by the
authorized person in the law enforcement body, which means that a person is advised of
Miranda rights and given the record with delay; therefore his/her rights are infringed):
the late transfer of the record is desirable to be considered equivalent to non-transfer.

e Regulation of the procedures concerning witness interrogation and bringing the charges:
if following the witness interrogation a person is detained as accused individual, it would

be advised that the witness interrogation is included in the 48 hour detention period;

e Violation of a number of standards related to the detention procedure is the part of the
established practice:

e Lack of justification of the required grounds of detention (a person will flee, fail to
appear before the court, commit new crime or put pressure on the witnesses) both
upon detention with ruling and urgent necessity;

e Using arrest without ruling as an exception;

e Failing to advise of the Miranda rights upon arrest;

e Provision of the right to council with delays;

e Breach of obligation of notifying the family within 3 hours after detention;

e Failure to satisfy the detainee’s request on health examination;

e Violation of the procedures related to the detention procedures (preparation of the
arrest record at the law enforcement facilities without any objective circumstances,
failure to provide the detainee with the arrest record and etc.);

Actors involved in the arrest procedure are considered to be the following target groups

of the study: judges, prosecutors and lawyers. All three play important role in terms of

conducting legal arrest procedure.

The majority of the interviewed respondents talk about high level of qualification of the
judges and admit that in terms of restraining measures judges provide proper review.

STUDY OF THE DETENTION STANDARDS AND PRACTICE IN ACCORDANCE WITH THE CRIMINAL PROCEDURE CODE OF GEORGIA

—
w
»



However, one group of the lawyers admit that the court appears as the powerful Institute,
which has a capacity to use it recourses unjustly. Because of it, part of the lawyers
criticizes practice of having inconsistent positions and partiality demonstrated in favor of
the prosecution. In the case of judges, the lack of resources and limitations are named as
the biggest of problems. Prosecutors point out that often they are not able to carry out
detention with the ruling as the judges do not work during non-working days and hours and
are very busy.

Qualification of the prosecutors is never considered in terms of knowledge, but rather the
abuse of power and illegal pressure. Part of the lawyers claims that the improved law has less
influence on the detention process, since the prosecutor’s office has been and is still working
under the principles of intimidation and puts pressure on the detainees. When it comes to
the arrest procedure, qualification of other legal bodies - investigator, representatives of
patrolling police and criminal police appears to be even more problematic. The lawyers
indicate that their incompetence is causing violation of the rules, since people employed
in these bodies have no knowledge of Miranda rights, including rights of the accused and
principles of preparing the arrest record, leading to frequent violation of detention rules.

Acting judges have mixed attitude towards lawyers. One group of judges evaluated lawyers’
professionalism positively and stated that in 2013-2014 they became more active with
regards to the legal grounds of restraining measures and arrest procedures. Consequently,
thisissue is raised by the lawyers more often. Another group of judges characterizes lawyers’
professionalism more poorly. According to them lawyers depend on prosecution and fail to
appear before the court as the party equal and counterweight to prosecution. Even more,
from the practice of the mentioned judge it is clear that for example lawyers never use
personal surety, lodge motion, look for the witness and collect the relevant documentation.
According to him/her only small part of the lawyer has a knowledge of case-law and examine
documentation in details. Because of this a number of motions regarding unsubstantiated
measures of restraint are very rare. According to the judges, often their decision on releasing
the person from the courtroom surprises the lawyers. However, the same judges point out
that there are lawyers invoking case law of the European Court of Human Rights, articles of
Euro Convention, decision of the Supreme Court and demonstrate highly qualified defense.

The third element having impact on detention standards and practice is structure of law
enforcement agencies. The court and the prosecutor’s office, both explicitly and implicitly,
hold hierarchical positions towards defense as well as society in general. Moreover, the
hierarchical connection is sometimes demonstrated between the court and the prosecutor’s
office. In number of cases, instead of acting as an arbitrator, which is independent and
superior, the court acts biased towards prosecution, follows the will of the prosecutor’s
office and “legitimizes their order”. Therefore, actions of every instances are being
weakened under such hierarchical structures of legal procedures, the head of which is the
prosecutor’s office equipped with unlimited power. The majority of attorneys point out that
they avoid motioning regarding violations of detention procedures, because they believe it
will anger court and prosecution. Consequently it will complicate the issue of defense and
the plea bargain, which is priority for most attorneys. The other part of attorneys points
out that no matter how independent the court is, judges find recognition of illegality of
detention as complicated matter. They take unjustified motions of prosecutors regarding
detention or cases of detentions carried out unreasonably with urgent necessity, and make
them “legal”. Hierarchical structure of law enforcement agencies has significant influence
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on members of society as well. Lawyers point out cases when accused persons are being
very intimidated. Even the physically abused accused individuals deny the facts of them
having been physically assaulted at the police station for the purpose of not having police
incited against them, achieving plea bargain and avoiding law enforcement agencies at any
cost. This is why nobody is surprised by the fact that released individuals never demand
compensation prescribed by civil law.

The last factor that weakly and indirectly, but nonetheless affects the standards and practice
of procedure of detention is the society. It is clear from what the respondents say that the
majority of citizens are not informed about their rights, that they have wrong information
and obey the law enforcement agencies very easily. On the other hand, by the influence of
previous element — the hierarchical structure, citizens secretly fear the law enforcement
bodies, therefore they try their best to escape the process so that they do not offend law
enforcement representatives and successfully avoid both real and imaginary counter-
actions.

Table #1: Detention System
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Chapter VI.

CONCLUSION AND
RECOMMENDATIONS

Research of the standards and practiced applicable to the detention of a person was
conducted by using in-depth method and interviewing 56 lawyers, judges and prosecutors
practicing in 8 cities. The general evaluation shows that detention standards and practices
have improved over past two years and had progressed towards the European Convention on
Human Rights. However, the research results showed shortcomings of detention standards,
as well as flawed practice established during implementation process of those standards.

The process of detention, which mainly should be implemented based on the court ruling, is
mostly carried out with an excuse of urgent necessity without ruling. Prosecutors’ motions in
obtaining the ruling, as well as during justification of urgent necessity, is weak and does not
respond to the standard of reasoned assumption. The violation of norms while carrying out
procedure for arrest is quite frequent. There are problems with the definition of Miranda’s
rights, marking the time of detention, restriction of the lawyer’s services, preparation the
record of arrest and transferring copy of the record to the detainee. Such breaches are
rarely mentioned by judges, because — as they explain — the defense side is less likely to
interfere with these violations. According to attorneys, one of the reasons for this is that the
restraining measures are discussed in a very short period of time and attorneys do not have
time to collect the evidence. When the evidence is available for consideration the court
will no longer discuss them. In addition, the attorneys focus on plea bargain and do not
emphasize the violations for the purpose of “not irritating” the court or the prosecutors.

Generally, persons involved in procedural actions (prosecutors, judges, even lawyers)
focus on the merits of the case and defending the procedural sides of the detention stays
beyond their attention. In situations like that the attorneys are “arranged” to focus on the
prosecution and are oriented to achieve non-custodial measures as easily as possible. In
cases where qualified attorneys try to draw attention to the violations, the court often
leaves such facts without response and does not meet the motion of the attorneys because
of “non-essential breach”.

Four elements can be allocated in the system related to the detention process in order to
abstractly evaluate it: legislation, actors (participants of the procedural actions), structure
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and society. All four elements have their own problems and their flaws have significant
impact on the detention standards and practice.

In terms of negative influence, the most problems are faced by hierarchical structure of
law enforcement bodies, which have an impact on the court proceedings, activities of the
lawyers and secret fear of members of the society, by virtue of which they are willing to bear
the violation of their rights. Next comes the legal framework, which is problematic itself.

As revealed from the results of the study, the Criminal Procedure Code has flaws in terms
of detention. In addition, it leaves issues unregulated, thus facilitating the establishment of
the faulty practice for detention process of an individual. Flaws, though smaller, also exist
within legislation, which are important to be changed.

In terms of negative influence, participants of procedural actions are taking third place. In
general, the qualification of representatives of all three branches are assessed positively,
however, in case of judges, their partiality in favor of persecution, also their tightened
working schedule and workload is emphasized. In case of prosecutors abuse of power is
revealed and continuation of the older practice by pressuring the accused for collecting the
evidence and plea of guilty.

And lastly, qualification of attorneys becomes most questionable when due to theirincompetence,
they appear to be dependent on prosecution rather than being independent, strong side.

The fourth element, which shows the least intensity but remains important nonetheless, is
the element of society. The study shows that civilians do not have information about human
rights in general and particularly about the detention procedure. Due to the pressure and
lack of information detainees often sign protocols unconsciously, waive rights to the lawyer
and health examination. Citizens secretly fear the law enforcement bodies and try their best
to “deal with them” as quickly and peacefully as possible.

General and specific recommendations were developed for the purpose of improving
detention standards and practices.

General recommendations:

e Inordertoimprove detention practice, it is necessary to raise qualification (with regards
to the ground for detention and procedures for arrest) of persons involved in execution
of these procedural activities, including judges, prosecutors, persons authorized to
conduct arrest, lawyers; to promote implementation of high standards in detention
practice.

e |t is necessary to raise the level of civil awareness regarding the grounds for detention
and its procedures. It would be preferable if information regarding rights of detained
individual was disseminated through media outlet (public broadcaster, radio, etc.) and
social networks, which may be done through joint cooperation between the NGO sector
and the state.



e For the purpose of sharing experience, it is advisable to organize regular meetings
among judges, prosecutors and attorneys.

The general recommendations presented above are more or less of abstract nature. As

for implementing specific recommendations presented below, in addition to the legislative
changes, good will of institutions participating in the procedural actions is required.

Recommendations regarding the grounds for detention:

1. Detaining the person without court ruling v. detaining person with the court ruling:

Within the scope of the study the law enforcement bodies and the court has been
requested the statistical information to assess the percentage of the interrelationship
between detention of a person without the court ruling - so-called detention with urgent
necessity. Unfortunately, the statistics could not be analyzed, as according to the received
letters, information of that kind has not been collected by law enforcement bodies or
the court. It should also be noted that during the interviews the tendency has been
revealed, according to which the prosecutors and lawyers take contradictory positions:
prosecutors claim that the cases of detention of a person with the court ruling prevail,
whereas, according to the lawyer, detention of a person is mostly carried out within the
scope of the urgent necessity. The judges take the middle position. This attitude makes it
clear that detention of a person without the ruling is not an exceptional case and instead
of supporting the practice of detention with the ruling, the law enforcement bodies in
fact prioritized detention without the court ruling.

2. The standard of justified assumption in case of detention with the ruling - According
to article 171 of the Criminal Procedure Code of Georgia, the main basis for rendering
the ruling regarding detention without oral hearing by a judge is a justified assumption
that the person did commit the crime for which the punishment of imprisonment is
foreseen. Consequently, the judge is obliged to examine the existence or non-existence
of such grounds and only in case of positive result should he/she move on to assessing
additional threats (fleeing, contumacy, etc.). The study of the ruling protocols revealed
that despite the negative assessment regarding the first part of the practice, which is the
ground for refusing to detain a person, judges continue to assess additional ground(s).
In addition, prosecutors, as well as judges, in providing the reasoning for the ruling, pay
less attention to the main ground for the detention and directly provide reasoning for
additional grounds.

In this regard, it is important to take the main grounds into account while preparing the motion
by the prosecutors and providing reasoning for the ruling by the judges. It is also important
that the additional grounds are assessed only after the request mentioned above is satisfied.

3. The prosecutors’ motion regarding detention of a person - In the scope of the study it
was revealed that motion of prosecutor is often limited to general directions regarding
ground and terms of detention, which is not followed by any sort of substantiation
indicating facts and information. We, the authors of the study believe, that this approach
does not meet the standard of justified assumption that the person has committed a
crime and that he/she will flee, etc.
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If the motion of the prosecutor refers to the several or every existing additional ground for
detaining a person, but only one of them is justified, the court must discuss the necessity
and reasonability of detaining the person based on this one justified additional ground
(that is, only after the court is convinced that the justified assumption that the person has
committed the crime do exists);

4. Assessment of grounds by the judge based on the request set forth in motion of the
prosecutor - Rulings examined within the scope of this study revealed that in a number
of cases the judge in his/her ruling also refers to the arrest circumstance, which was
not indicated in the motion submitted by the prosecutor. On the other hand, the judge
does not discuss all grounds for detention mentioned in the motion submitted by the
prosecutor and strengthened by facts and data. It should be noted that discussion (i.e.
substantiation) is important regardless of the outcome of the request.

If the motion on detention submitted by the prosecutor contains important flaws (e.g.: the
motion refers to the terms of detention, but there are no indications towards the ground
for detention; motion refers to the ground for or condition of the detention, which is not
foreseen by the procedural law, etc.) the judge must take the notice of such flaw, regardless
of the outcome of the motion.

While discussing the motion set forth by the prosecutor, the judge should not simply
examine provision of the materials but rather determine if these materials justify existence
of the grounds necessary for detaining a person.

5. Substantiation of a court ruling regarding detention of a person - It is unacceptable for
the court to substantiate the court ruling with phrases of general content, such as: the
prosecutor’s motion is justified; there is a reasonable assumption regarding the offense
committed by the accused person etc. The court ruling on detention of a person should
be based upon references to specific circumstances and justification. The same demand
applies whenever court refuses to satisfy the motion.

The court ruling on detaining a person shall be based upon the circumstances confirmed
to be existent by virtue of materials/facts/data, not every ground that the prosecutor has
groundlessly indicated in the motion.

6. Assessment of the lawfulness of the detention - Article 176 of the Criminal Procedure
Code of Georgia cover issue of release from detention. According to the article the
detainee must be released if the doubt on him/her being in commission of a crime has
not been confirmed or if during the procedure for detention, the procedural requirement
of the Criminal Procedure Law has been severely violated. The decision is made by either
prosecutor, or the judge. Within the scope of the study it was revealed, that according
to the leading position, the judge is authorized to examine only procedures for the
arrest and not the grounds for detention. This contradicts the procedural guarantee
for evaluating the lawfulness of detention, according to which grounds for detention
(content) and detention procedures are both evaluated. Therefore, the authors of this
study believe that the judge’s obligation to examine whether the rights of an accused
person were violated during the detention and if there were grounds and conditions for
detention while reviewing motion for restraining measures against the person, should be
defined more clearly in the Criminal Procedure Code, and this matter should be properly



discussed in the ruling with the relevant justification. The judge shall be imposed with
this obligation even if the accused attending the court hearing is not detained and the
prosecutor files motion on non-custodial measures against him/her. In the given instance
the judge should find out whether the accused was detained or not and whether the
detention was lawful, without violating any rights of an accused person.

7. Practice of Investigative Panel of the Court of Appeal - According to the article 207,
section second of the Criminal Procedure Code, “an appeal against a measure of
restraint may also indicate the essential issues and evidence that were not examined
or assessed by the court”. This entry allows the possibility of reviewing the complaints
not satisfied by the judge of the court of first instance on the lawfulness of detention
by the Investigation Panel of a Court of Appeal. This fact will not affect the issue of
imposing restrictive measures, but will allow the defense, for example, to appeal legality
of detention and if the appeal is satisfied, to demand compensation for illegal detention.

In particular, it implies that at the stage the judge of the Investigation Panel of a Court of
Appeal shall thoroughly examine whether the accused person has ever been detained within
the scope of the given case, if his/her rights were violated and most importantly, whether
the court of the first instance discussed this matter and reacted to those violations. All this
should be well reflected in the ruling on the appeal decided by the judge of Investigation
Panel.

If the defense or prosecution raises the issue of detention of a person or lawfulness of
releasing the detainee by the court of first instance, it becomes particularly unacceptable
for the judge of the Investigation Panel to neglect and not review the matter at the hearing
or when rendering the decision. The judge of Investigation Panel shall also refrain from
answering with the general phrases, without substantiated discussion and justification.

8. Predictableness and substantiation of the court decision/ruling - The study revealed
the tendency of same judges rendering the different rulings in the cases with the similar
facts. Moreover, there are cases containing identical and unsubstantiated motions
requesting detention of the person, providing that the motion has been written by the
same prosecutor and adjudicated and satisfied by the same judge. The mentioned judge
copies the same extracted of the motion into the reasoning section of the ruling, without
any additional evaluation. This fact is not characteristic for the regions where number of
judges and prosecutors is quite limited (one judge and one prosecutor).

Considering the above-mentioned, we believe that it is necessary for prosecutor to justify
his/her motion, as well as for judge to review the merits of the case in order to diminish
any suspicions regarding the matter of impartiality in the motivation part of the ruling. In
addition, decisions made regarding the detention and using of restraining measures against
detainee, by judges of the court of first and appellate instances, should be predictable and
substantiated.
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Detention procedure and rights of a detainee:

9.

Placing the detainee in a temporary detention isolation immediately after the detention
- According to the paragraphs of articles 174 (arresting rule) and 175 (record of arrest)
of the Criminal Procedure Code of Georgia, the detainee shall be transferred to a
police establishment or other law enforcement body. These articles never mention the
circumstance, that detainee should be transferred in a temporary detention isolator
where his/her safety will be guaranteed and where he/she will not subjected to any
pressure or ill-treatment from the law enforcement authorities. Additionally, records
existing these days allow the law enforcement authorities to keep the detainee at the
police station for a long period of time where he/she could be subjected to pressure
and ill-treatment. It is, in fact, possible, that the person won’t even be transferred
to the temporary detention isolator for the first 48 hours by invoking investigative
actions.

We consideritappropriate for the police establishment/law enforcement body to be replaced
by the temporary detention isolator in the relevant articles of the Criminal Procedure Code.
Also, it should be specified that the person must be transferred immediately.

10. The matter of passing the copy of record of arrest on the detainee - Within the scope of

11.

the study it was revealed that the cases where the copy of record of arrest was explained
and handed over to the detainee are very few, while the record of arrest according to
article 175, paragraph 4 of the Criminal Procedure Code of Georgia is the basis for the
immediate release of the detained person. Taking this into consideration, if the person
does not obtain copy of record of arrest in the process of transferring into temporary
detention isolator, the isolator should not take the person in. This record will ensure that
persons entitled to arresting will conscientiously handle the matter of serving the record
of arrest to the detainee, which, on the other hand, will allow the detained person to
get introduced to his/her rights. Also, we take into consideration that in terms of specific
objective circumstances, it may not be possible to prepare the record on the spot. In
such cases we find it appropriate for the detainer to prepare the record of arrest and
provide the detainee with the copy of record of arrest within the hour after the person
is transferred to the temporary detention isolator.

Signature of an authorized person - According to article 175, section 3 of the Criminal
Procedure Code, the record of arrest is finalized after it is signed by the police or other
law enforcement authority. It is true, that the purpose of this record might be to reveal
the violations made by the supervisor during the detention process and to take the
appropriate measures. However, in practice it causes significant challenge since due
this requirement the person is taken to the police station after the arrest rather than
being taken to the temporary detention isolator. In addition, it further facilitates the
established practice, according to which the record of arrest is largely prepared at the
police station despite the absence of objective reasons.

Therefore, we find it appropriate for the “police or other law enforcement authority” to
be replaced with the following formulation: “upon transferring to the temporary detention
isolator the record is signed by the employee of the temporary detention isolator, which
confirms the handing of the copy of record of arrest over to the detainee.”



12.

13.

Carrying out the investigative actions in the temporary detention isolator during the first
48 hours - The study shows that transfer of the detained person to the police facility
is necessary for investigative actions like interrogation, recognition and investigative
experiments. It should also be noted that the Criminal Procedure Code does not explicitly
imply that these investigative actions should be carried out at the police establishment or
by taking detainee out of the police facility. Therefore, the first two investigative actions
are entirely possible to be carried out at the temporary detention isolator. As for taking
detainee out for an investigative experiment, as well as from the police establishment,
it would be possible if articles 174 and 175 of the Criminal Procedure Code indicate that
the detainee is transferred to the temporary detention isolator immediately after the
detention.

Guaranteeing the medical examination of a detainee - According to article 38, section
2 of the Criminal Procedure Code of Georgia the detained person has the right to
undergo free medical examination after being placed in the relevant facility (temporary
detention isolator). The study shows that very often detainees do not know about this
right. Therefore, we find it reasonable for the mentioned article to be amended and
formulate that the waiver of right for medical examination by the detainee should be
confirmed with separate record. This procedure will facilitate effective realization of this
right. Furthermore, the fourth paragraph of article 174 of the Criminal Procedure Code
enables the health examination of the detainee in the police establishment, will have to
be removed since according to the recommendations presented by the authors of this
study, the detainee should be transferred to the temporary detention isolator.

14.Explaining to the detainee the right to the lawyer- The study revealed that the detained

15.

person is not advised of the right to attorney, including at the expense of the state, if
the person falls within the socially vulnerable category. The state lawyers providing free
legal aid discussed this matter within the scope of this study. In order to eradicate this
problem it is necessary to make changes to the Criminal Procedure Code and oblige the
detaining authority/official to prepare separate record addressing explanation about the
right to lawyer including waiver in case of free legal aid.

The disciplinary responsibility of a detaining authority/official in case of substantial
violation of the detention procedures - The authors of this study consider it appropriate
to hold disciplinary liability against the person conducting the relevant detention if the
violation of the detention procedures envisaged by article 172 of the Criminal Procedure
Code is revealed. This will facilitate the conscientious conduct of detention procedures
by persons authorized to detain, as well as promote monitoring of the responsibility
of law enforcement authorities by civil society organization through requesting and
studying relevant statistic data.
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Additional recommendations:

16. Definition of “other alternative measures” - According to article 171, section 3 of Criminal
Procedure Code of Georgia (grounds for arrest) a person may be arrested without a
court ruling only if there is a probable cause that the person committed the crime...
new crime cannot be prevented by an alternative measure that is proportional to the
circumstances of the alleged crime and to personal characteristics of the accused. The
process does not explain what the alternative measures could be and when could they
be used.

17.Issue of imposing non-custodial bail on detainee - In accordance with paragraph 6 of
article 200 of the Criminal Procedure Code of Georgia, the court shall, upon motion of
the prosecutor or on its own initiative, ensure the application of bail, impose remand
detention on an accused subjected to arrest as a coercive measure of criminal procedure,
until he/she deposits, in full or in part (but not less than 50%). This norm, with its
content, does not serve the purpose of imposing the restraining measure. Therefore, we
think that this provision must be annulled and erased from the Criminal Procedure Code.

Also, the study revealed the idea and practice, according to which unlawfulness is “balanced”
by using non-custodial bail by judges in case of illegal detention. We consider this approach
unreasonable as well, since in case of illegal detention the person should be released from
detention, even for short-term and decision on imposition of the restraining measures
should be rendered independently from this fact. In addition, establishment of the fact of
illegal detention will give the person an opportunity to demand the compensation for such
illegal detention.
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