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1. 33LV3VW()

dSOSOB\)gO, SMBBU(BBOOLB 606800’)0@360[5 ob(f)ooé)oob, 386)(‘030[5 bob%mb Q\)O
8860(")30[5 30880600[) @8@8806@3(4) LS(DOBQ)O&)(D[]E)L) 88306(4)(‘032)0[)0706 9030880—
(4)88)00’) 58@380[} 80%0600 bodo&mggqymb Baboboaobo 506(‘068@86@(‘060[)
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3g30hbmgool  3mbignEool  g3obz0006530L  obhmbos  g3zob3gbgol, “md
0dgbogzol dggbogdnm Jpongddo ol gobzomob s obibhodoboiool ozbhde-
30l bodobmomBo, gzbmdym J3gybgo8o 3o dobo godmBgbs p30380bwgds
gbodmmmaogd 33mg3g0L dmd0obgmeb ©o393d0bhgdom, Gmdmgddei gobo-
30bmdgl od3gbpo wmoblbgdol Bgdmaebggm Ji3g398g. 9356039803 s g3bhm-
30803 3obbbgoggdnmo 3obopandgdol dJogbgrosgow, gz0hbmgdol 3mbigaios
6039356 30b39mo@ 3ol bsdsbmmob boggbmo 3odmBbs.

936 m30b 39380b0l ©obgdhoggods gosggabmmzggl Jgzohdmgdol v3édomaols
dmgdgegdol sbgomo s ob, bmagmby obzbodobogool gméds, ozébdomgds
03bhgmgg bogdmbmobs o dmababyébgdol bgmdobefgzomdmaocl s Jofmegdol
boygbmdo 390dm o bogsbm bodobmomBo. gzbmdol 303d0bHol J3q994bgdL,
é0dgbomoi 30mgdYmade Jmboem 90bodbymo ©abgdhezgdol ghmsbym
bodobmomdo godmpobobs, ddzom domgogmo Jgbododobo 306mbIgdmmas
o 36domoggh 8g306bmgosl, bmdmgdoy ©o39380bgonmos ©obgdhozgddo
30035mobHobgdnm ©olbibodobogonm bogydzmgdmeb s gnmobbdmdl sbo-
bobybzgm Jgzob, bog d08ba obobogl ob gmggem 0h393L 30bol mablgdol
Bgamobgol o 893080bg0gmo, 3pénmo, adadiobgdgmo, Jgnéboibdymagmo ob
0do3qmmgdgmo gockgdml 354dbob.

bbgo d399bgdol 3bodmozol 33mgze oB3gbgdL, Gmd Jgz0hbmgdol &bganmo-
6905 dgodmgds foboomdwpgamdedo dmgoogl obgo 3mbbpopnEonhoo sEnm
0bthgégbgdmsb, bmamborss gedmbonzob mazobyogmgds s 3sbgbolbdgzgommasol
©0dagbo 30bmbol gobbedmabymmonl 3&abzoda. v0bodbymo 3mbgmoadgnol
éobgo 0bob ob, ©odg3 pboo goodebgommlb Jobmggmds 30bmbdogdgmds
gnbopmgos dgz0fbmgdol bozobmbdpgdmm bgagmobgdobelb. oy bméddol
dmgdgogdol bgggbhm odbgde Izomom @ @ooEogh domobl  gedmbaogsol
030b703mgdobmsb, Jgz305bHmgdol o3¢ domas, yoogmo 360336gmmgabo 0dbgde
bbgoobbgs 608bom ©olbibkodobobgdgmo 2a3nx0gdol obogozem moblbgdol
89dmobggmo dm3ybmdalgab.
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2. 333060 MIdNL ©MIOG®NOBNOL NLOMMOY
@0 a0LO 3MBGBIZOIVNBOBONL
806bLb30336IW() 38350

dg30hbmgds, bmgmb bodsbmmgobogo g3gbmdgbo, 9356030l dggbomgdnm
3phongodo  gobgomobs 1964 famol  bodmgdomodm  gagmgdgdal ool
boggpdzgmdy  ©obzébadoboigool  Hobomdwgy dodobogm  bobodebomm
3b0dhozo80. ,0dgbozgmo goggdom, ,dgz0Hbmgds” 8bol ol3bodobsgool
Qmdds, bmdgmog Hobzogh pdodgbmogd oo bbgo Bogbhym 2anxngdl,
bmdmgdoy (3E0mmdgh dbmdom doosmfhomb bmgosmpd  smdobgmol.™
bodmgomodm nogmgdgdol odpo, mdgmoai 935mgdl 39édm edbaddgdmgdl
o6 FmobEabmb obzbodabsigos Gobol, 3060l gggbol o bbzgs b0dbgdal
boggydzgmdy, obol ol badobmmgdbhoga ogpo, Gmdgmoai domgdymo o0dbo
03b03gmo 9dgbo3gmgdol dodobo ©albibodobozool @obobbymadmea.
30h3gmo, bhmbgo Hobmdbogo 3g30Hdbmgdol Hobsomdogg moohym débdm-
o 03 3obmbol boggydzgmdy, opdpe EEgbEmgmdom yzgmedg gobomo
Pobdmmagbomo bgdbyompbo 3gz0hébmgdal boddggdos, bmdmygdoy bqgbol
boggydzgmdy Eobiéadoboiosm doohbgzs vdgébazol 8ggbmgdnm Jhowgdda.?

3g30hbmgd0l 3bmdmgdobmeb bodobmmol 3gdzgmdom dbdmmol opgs
0396030006 0dbo godmpobomo 3mbinongbhnéoe bodsbmmol d3g¢bgodo oo
dogbgoagem 0dobs, bmd ydgphgbor g3ém3gmo bodsbmamoig obzbabsgaal
bodob ool gobgamgddo gobobogmagl Jgz0hbmgosl, sdgbozgmo boob-
bobgmdabgob goblbbgoggdom, of ombobos odzgbdo 0boogool madblbgdal
@0630?)3:3 WbgomyoE 0dz0do@ ™mbo 3obopogds vbbgomal dgzohdmgdols
396mb3pgdmmdols @obogmpd bodgebmBo: sdgbozgmo sbhowol 3é0do-
bogogmo 30600gds ©d 3mbiHobgbhndo moblgdol dobowagds. 3kabioddo

4

gb 00 30600335 b Pbos 0gmb nbmogbhgedmdboibaga.”

936™3580 9g3gbpho oblbgdsdg gobdobmdgdnmos gbodmpgbmbmseb, g.f.
dm306300b 09303806987 3m3ymod 33m7390m0b gbodmmmgosda, bm-
dgmms dmogodo dopmhgzs ogm 0dol Bgzgbgds, Gmd Jg30H5bmgosdo bogy-
mobbdgzo dmbdmngos bogbmbgl 5ddbol vébo Fbmmme ydEadbgbmdgdl oo
hogbnm 2370390, obodgw 6360[)803(4)0 sodosbo, dobo 50306—0)30[536360[)

" G. S. Friedman, J. Q. Whitman, The European Transformation of Harassment Law: Discrimina-
tion Versus Dignity, 9 Colum. J. Eur. L. 241, 2002-2003, g3. 241

?0g39, 33- 266
3

0d3g, 33- 246.
4

0g3g, 33- 243
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dogbgogaw, dgodmgdes goboglb dbbzgédmo. hgédobo ,dmdabge” (Jobmyma
3gbomyzobo dgodmgds ogmb bbhmzol mogobbds™) dobzgmow godmoygbs
30bbo mmbgbids 1958 fgml, Gmdgmoy 933000gd0mos  bmzgmms
an6mgool Jigzol osbmowdgdepgonmo Hgzdgool dodobom. 35-20 boyzybol
70-006 Hmgddo 83903d d93d93900L qgbodmmgds, 3gobgdebds godmaygbos
gL ©gé3d0bo bzmmol g8mgddo 65393900l 0308788y o330 3980b0L, bo-

o 00ghgbo 23953760 J3939, GmIgmoi godmobopgdmms ©oEebzeda, dgy-
&o3bymaza8a, goboygzobe o domepmdsdos dogomadag.

0bnbH®ogmds gbogdmmmgds 3g0b3 mgodsbds 03039 30biEgyEos godmoygbs
b obbnmgdol dodobo, bmis oahygm bodydom sgomdg dgnboibymagols
bobdobobs ©o gaggdhgdol Bgbfogme. mgodebds bodbobyébgddo oblbgdymo
Rbodmpgbhmbo byom Hodoe ogm: o. mageabbds 3mdnbozsgool 7bsbh g3y
(3og. godmbozol Fgbodmgdmmdol Gobmdgzs, Jghyszgnobgos, yzobomoa
©d bdsdopomo 30owHogs); 6. ®mogzesbbde bmposmubd phomogbhmmdgddy
(3og. 3bbggddmol dogd HodmPygdgmo bogdbhol ndsbpbmo @ogmzgos, bbge
096533bmImgdobomgol dobmeb ybhmogbmmdol s3édsmgs, dobo dmmsoglg-
3o bbggoobgob dmdmbdgdom); 3. bmEosmyé 0doxdg mogzwobbds (Ferégdals
393639mgds, 930039, 3ymasdymo s ©adediobgdgmo gobibowpgdgdal
35399900 dbbggébdmoly dodobm, Lgdbmomybo Jobosblbol Bgmezgedgdgdol
3930090%); ©. booddogmyd bodndom bo@pgoEosdyg mozoobbde (pogomgdgdol
06 do3g3s, Podbhm ozomgdgdol doigde, Jgybopbdymagmo egemgdgdol
dogds); 9. 2963bmgmmdsdg mogobbds  (206dbmgmmoobmgol badodo
©030mgdgd0l dogds, Iobg g3odoindo domomdol ogdngdolb Bowgbs, dog.

3omahybgos, bgdbyomubo mogEalbbds).?

boggbhobggmdo o 39dwgy dmgm g3bm3s8a 3bhmdmgds gobloggmbgdom
3mdnmobygmo gobes 1998 Fgml dobo-gébsbl 3obogmogbol Gogbol ,dm-
bomydo dgzofhbmgds” godmdzgybgdol 8gdwga, Gobog o3 0gdedy dbo-
300 6536m3dol ©ofgbho Imyze. dobogmogbols gobdobgdom, bodydom
sgomdg dmbamybo dgz0hbmgds gymobbmdslb ,bgdobdogéb bgmymaol,
3obbognmbdgdom Jig30b, bohyzgdl, d3gwgdgel, 3gbwngdl o6 6ofhgbgdl, bmd-
mgdboi 0g30 gbobo bgmymb 3obowo gagmgdgda, moblgds, ob igodozyho ob
Rbodmmmgogbo donmasbmos, baggbmbg 3gngdbob oadosbol polioddgosl ob
350706 9bmb dobo Lodydom 3obhmdgdo.”

5 Heinz Leymann, MOBBING, 2002 33. 24, go¢obgdgemos G. S. Friedman, J. Q. Whitman, The
European Transformation of Harassment Law: Discrimination Versus Dignity, 9 Colum. J. Eur. L.
241, 2002-2003, a3. 249
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dombomyd Jg300bHmzq80bm0b o3z09380bgdnmo moggbonyés dobomopap
bodo 3opgaméoal Jzgzol gedmygmal: o. Bgndopbdymagmo 3m3nbozoEagdo
(430600, mobdmzs, bohgmgambm @hghmboa, gogdobmmgdgmo 30owH03o,
dogmoEmds); 3. badbobybdo dbbzgbhrdmols bgdnpoiool gobswandgds (dm-
6900l gogbEgmgdom, bogobme dgnbosbymaom, bodmpog0m ©d godogydo
03mmoE00m); 3. 3330k gdgmo ozomgdgdo (7odhm @ogzomgdgdel dogg-
do ob g9 gdgool godgdy Eopmzgos, 93bgmag obgmo bogdol ogomygos,
“obomzgobai 3060 330moqoEogbo 9éb vbob).

0d 33939835 mbo 360836gmmzobo mzombadbobom gobagomabgl sdgbo-
390 EmJhéobs. gbmo db&os, 3mdabzol mgmbobngdds oo dogmolbdgges
Bogl 0dol B3gbgdeda, bmd vdg3eéo Ji3g3e bogds 9éo dbmmmo gagdbmbol
3bboEob ©9b65d3bmImgdol dodobm, 9bodgo  ©0bsddbmdmgdl Jmbobs
©d gb 0bolb 3bmiEgbo, bmdgmoy dgodmgds abdgmogdmogl mgggde ob
Pamgdo. dgmébg 3bdag, 3obhogmogbols véBg3eba, oghdsze 3bmdmgdabogals
wdmbomybo Bg30hbmgds” bodl 7bzedps 0dol, bmd 3bmdmgds gbgdmpes
9390 0060386 m3gmb o 9é Jgdmoggabgmadmms ghomo bdgbol Hocdm-
doagbmgdom, 0dEs mozgo d0bogmaghbol o3z3063980m, Jomgdo dg3éhow
7536 ® bdobop Hobdmawagbobgb dbbzgbdmb.

gbogmmmgosdo 03 3063000673500l 3obyboo doébzgmom 8350g03ds doomm
bganmobgds dmdobzmeb ©o39330bhgdom 3bhmagbogmo 206dbmgmmaenl
o gbogbmbmgdol gbhmabymo baddmlb bggymogogdol bobom. ggbhdsbosda
0300930307330 306300069l mJhéabs 8g305dhmgdobmeb ©s30380bg800m
3 mdob bodobomomdo, odbagdgdmols ,3ébybzol 3omogonmgdol” gobsgézm-
300 o 9330060b 30bmzbgdol oEzol 3mbbhohyEogéo ggmgdgdol cgab-
amgddo. bogghobggmdo 2001 Gl dgopobgl 33emamgds dbmdol 3mwgdbdo
dombomydo dg305bmgoal sbozbdomac.

0bobadbogos, md 83v3g 3gbommdo gzdm3ol 3033060l 3oébmadgbdds do-
opm bgdmmyses bodgdom sgomdy dg30hdbmgoal dglbobgd 2001/2339(INIE,
bOCQO(j 800700)86?:]@0 08("—), (4)('\’)8 boaagﬁm 0@60@%8 88806‘(4)(\’)850[) bbS\)@O*
bbgo gm&ds, doom Jmboal dnmobgo, ogm ozbhEgmgdymo o bozmgdo
3gbhogmomo 3gbmdgbo, bmdgmoy gogmgbol sbogbos badndem spgomol
bo3bmbmgdsdy o Jgbodsdobow, dmghgogdms gazdmzogdobol bbzobbgs

é bgmdobofzmdos: hitp://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP/NONSGM-
L+REPORT+A5-2001-0283+0+DOC+PDF+VO0//EN




0ébgobmgdl Lomobopm Bmdgoo dogmmoe dobo bggymodgdobs ©o 3bg-
396300bm30b.

oydEe 893050mgdal, bmgmby ©obzbodobsiool nmbdol, bgggmodgool
393039 gdobomzol gobboinmbgdogmo 3b0dbzgmmds 3dmbos gzébmzogdo-
bol mbo obgdhozol domgosl 2000 Hgmb, Gmdmgdor dmombmzobyb
Pgzéo bobgmdhogmgoobageb Fgz0hdbmgool o3éhdomaol, Gmogbsi obobo
bobogmogds badsbommon poggmo 6086500l boxydzgmdg. donbgoegow
0dobo, bmd g3bmz0330b0l bodsbomomdo Jgzofbmgds  smosbgdgmow
©0b360d0bsool ggmédss, dobo gobdobngdol dobgogom, dmogebo gmg-
39600 0obbgdol Jgmobgos @ ©dedEobgdgmo spdmboygbml 89ddbs, b
30093 gbhobgm bodl gbz0db 8gz05bmgdol bgggmobgdol g3bmdnmo boob-
bobgmdol 993gbnb 9od0sbol moblbgdol worzedy.

3dbsmzsmablobgdgma gagdhmbgda:

v 39300bmgool bogebmbdpgdmm bgggmodgos vdgbozol Jggbogdnm
3pohgodo Hobhdmowggbl ©obibodobogool 36domazol bodobommoals
bofoml, bomm g3bmdgm 39969080 odi3gbpe 3g0@gds moblbgdol
©(33087, dogbgogom 0doby, bmd g3bhm3dol 3038060l obgdhozgoa
89300670l ol 3éh0d0boaol 53¢ dogmzol bofoma gobobomoggh;

v dobomybo Jg300bmgool bganmobgds gzbmdsdo meb bogios nbo-
Jommgogdh  33mmg390L, dmdmgdo ©o303306kgdnmo  ogm  bodydom
>30mdg vddosobol dgnhopbymaobs o ©odEodhgdsbmeb bbgopabbgs
qmbdomn (8gnboiEbdymagmo 3mdnbogsies, dbbggbdmol bgdymoiool
3oboanhgos, ©odsdEobgdgmo ozomgdgdn). dgbodedobo, mdio-
bo 30b39m €080 o Pabopgbow gobzomob s Jbmdal bodsbmmoal
boygémdo.
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3. 833060 ™MJdNL LO3NMbO IZHM3OL LOOSML
LOVBOVMHOIOAN

0. 383MM30L LMGNOTIMN JOIGHONY ©VY 3MANOIONL CVOL336JO()
©HbOIBTBNL VOBNBI FIZNEHMIOVLXIVE ©O3V38NGIdN0)

936m30L  bmgosmybo Jobnoob 26-g dgbmo, bmdgmoy Logobmzgmmb
domgdygmo od3L, 0m3zomobhobgdl badndomdy moblbgdol yogmagdol ©oiEgsb.
dgbamol 30bzgmo bafomo n30380bhgds bydbnomyé Jg300bhmgosl, bogmm
dgmébg bofomo - bmgmbz bogosmpdo gimgdgdol 3mdopgho ghoogdb
wdmdomyé Jg300bmgdol™

,3gbmo 26 Lodndomdg moblgdol goymgos

bodgdomdg gzgme dndogme moblgdal ©oEg0l gumgal gugdhadom gobbmbiagmgdal
7%6763gm gm0l 303600, dbodggdo 30mmgdnmgdel 0mgogh edbeddgdgmms s 3ndszme
0360353098006 30bbym@oegdom:

2. bD@O '881]680’)6 6\)@800’)86('76036)360[), OB%W&aoéaaob @0 boaagom 0@60@85%3 06 b\)aa'aom
5030w 096 1353306500 39b3gmbgdaa gsbszapba 36 8833650 Jobymgamn s Bgahogbldgmggmo
999093730b 0330006 s300g3sb, Gm3gmoag Jndsbmymoes mammgyma 333s30b Fabsswdega ws Joommb
939 boomoboom B3mds 8333060 §35wgogdobgeb dgdezms oboiegowm.”

bmgmbz gzdmdol bmzosmyd gumgdoms 3mdohghob obizbgoomeb ob-
33939, dg30hbmgds ob gobobomgos Gmgmby Fombobsw ©obzbodobsiool
qobds’. dog. 2010 Pgmb  obpmbobmeb  ©sz0380bgdnm  obizbeda

0mbodymos: ,3mdopgpho dogomomgdl, bmd dogbgoozem omosbgdnmo b
dabodmm bogpdamadabs, dgz0hbmgds, Gmdgmoig Jdbob dpdgm bodydem

3oégdmb gboo o6 dgho 3dobol dodobo bobngdopybo Jdgogoom o
bm3gmdsy Jgodmgds Jgmobmb domo mablbgds ob v3bmlb doo 3oéaghob,
76@s v03bdomml s gogigh 3obybo, ©obibodobazool sgpgdol dbgogboc.
5 9b 9b6@s Jmboglb 0d g3odhol Jogbgoozew, bmd gzgme dgz0hbmagdols §3gze
06 Hobhdmomggbl olbidkadoboiool ognl, gobs 0d 8gdmbggzobs, mogba
396mbo 33390l ©dz306 36g37dqg300L."8 vdpgbog, Bodmysmadgdnmo dopgm-
dob 0ebobdo, dmbomubo Fgz0hbmgos 0bol oobobfmbm dm3ybmool
Q0ddd, bmdgmboei obgszg dgodmgde godrdmmmb babgmadhogmgda, bmgméys
©ob3é0dobszosl, Jogbgsgam 0dobs, md Jgz0hbdmgdol yzgmes gmbds b
0b0l obzbhodoboios.

7 S. Besson, Evolustions in Non-Discrimination Law within the ECHR and the ESC Systems: It
Takes Two Tango in the Council of Europe, 60 Am. J. Comp. L. 147 2012, 33. 178

& bgmdobofzmdos: http://hudoc.esc.coe.int/eng?i=2010/def/AND/26/2/EN
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beogoogmpd  pagmgdoms  gzbmdgmo  3mdohghol 3bodpolol ©sozgbpdo
03 Fgbmmob ©o30380bhgd0m vmbadbymos: ,Jobdos vagbl vodosbol

©0oblbgdol ©oEzol pumgdel Jgz0fdmgdalzeb, Gmdgmog gdbol dpdogm
bodgdom gobgdml, &og g39380bgds 3obol 3mbibghnm bodobl. Hgzdds
bobgmdhoggmd gbos doomml gggmes bogadm 3ég39bEonmo o 3m3d3gbbogaals
303, om0 Eoo330L 37393900 3obdgmbgdowa, obogdmdo ob godmbbgnmow
bgaohogdo oo dgpbopbdymagmo §dgegogdobaeb, dmdgmoi dodsbmymos
doo Poboomdmgy bodndom saomdg ob doo badydoml 539380b©gds... o330
anmolbbdmdl goboBoghgool ggmgdel ©odmyzomgdgmo médgobml Fobody,
s@gd3zopgbo 3m3I3gbboiool dm3mzgdel ©o gymgdsl ob Jmbogl 3obol
©0b360d0boos 93 yuymgool Eorzolb godm.™

opbobodbagos, Gmd bmgosmybo Jobdhool 26.2 Igbmmob ©ozozdobgdom
bodobmzggmmb obgobodol boggdzgmdy, g3émdnmds 3mdonghds bogo-
omybo  ggmgdgool dgbobgd 2014 Fgml @oolzzbs, émd 3gé doomm
bozdobobo 0bggmédazos 0dol Jgbobgd oy obobgmgogmo 306mbIpgdmmads
(bobbgmols  badob ool 3megdbol  dgbammgdo  §odgdol, odymgdal o
dpdodol @obodogmgdols dgbobgd o Bébmdolb 3megdbol dgbmgde Jgz0-
Pomgdal, bmgmbi ©obzbodobsiool v3ébdomgal dgbobgd) &odwpgbor 3B-
bnbzgmymages badydem spgomdg dmbomybo dg30hbmgdol fobosmdwoga
bogdobobo ©o gagdhudo mmbobdogdgdol obbgomosl, ©odboddgdgmoo
30byboldzgdmmaools, 3z0Egoob Hzebomal ©edbaddgdgmdy gosbsizmgdol
©d Jmbomybo ©d dohgbosmybo Bosbol sbobsdmeybgdol bozombl 3bod-
(003980. o 8gbodedobom oaeboos, md bodsdmggmmdo vblbgdymo dpgm-
dobgmds 96 ogem Jgbededobmosdo 83 Igbmol dmmbmzbgdmeb.™

03939 bogombdg 0dbzgmes 3m3opghds 2016 fgambog.” ©olb336980 omobodbe:
»39300bmgdol 3bbzgbhd3mb ybos 3Jmbrogl ga3gdpndo bobodobmmm ozel
bodgomgds, Goms doommlb Jmbgdbozo o Jmbomydo Boobol sbodmondg-
3o, 396dmp, gb ogzol Lodgomgds gbos PBbybzgmymauogl bozdedabo
®Egbmdol  bomobspm  3m33gbLoiool  domgosl, boms  gedmbfmbogl
dbbzgé3mobmzgol doggbgdymo Boobo ©o 0dvzg bmlb bodmdsgmme dgo-
hgbmb ©adboddgdgmo 0gozg J3g30baob. 03sbmaeb, 8glossdol 30blb nogmgds

UBQ)O éd(")BQ)Ul) OQ?Q)&UBOQI) OdBOLS 0’)08()[) (200608@36(‘08)0%8, [o2N] (90(9606@860,

? European Commitee of Social Rights, Digest of the Case Law of the European Committee of
Social Rights, 33. 158, bgemdobofzomdos: https://rm.coe.int/168049159f

0 bgmdobofzmdos: hitp://hudoc.esc.coe.int/eng?i=2014/def/ GEO/26/2/EN

" bgmdabofzomdos: http://hudoc.esc.coe.int/eng?i=2016/def/ GEO/26/2/EN
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bmd Pbodsbommmp gosmozobyamgl o6 sodgmgl Lodbobybowsb Hobames
3g30hHmgd0b gd00r..." "

603gboE, 3mdongnds 396 doomm obxmbdsges dgz0hbmgool bgan-

qpo@a&obmog @050880(4788)007 80[)0)80[) bOOB@U&)UbW bOdOO’)bae)%O, 30033 8&)*

mbgm @00@6060, bmd bogdobmzggmm séb sbbhgmgdos Job ool 26.2 Igbamols

dombmgbgdl ©o ©oboddgdymadl ob 3mboom bomobopm s ggggdnyéo

CE)\)BS\) b\)aag\)m 0@60@%8 8(')(470@8(470 (%boqupmaoa@o) 88806&)(—0860[)
Poboomdpga.”

3obomgamabhnbgdgmo godhmbgdo:

v

v

936030l bergesmybo Jobhoab 26-5 3gbemab dg-2 376gho 360dsagh dmbomyb
39300609356 bsdndom spzgemds, 6oz gymabbdmdl Fgzébe bLabymdhogmb
39mE)373madsb doopmb ggzgms bagobde 36g396307me 8mds, Gsms Esaggsh
37933930 3obdgmbgdspn, @sbogdmdn b 3edmbbyymew bggspegbo s
397693bdgmggmo Jdgwgdgdabasb, Gmdgmoyg dedsbagmas s Pabsspdegy
badndoem szomdg 9b doo badydomb 7333d0bpgds. bsgobems sbbgdmdogl
@IsEe © dobomybo Bosbab sb6s8menhgdal bodgemgds s dh3opgdal
130600, 993096 m3d0b ggag@ob prima facie EsEsbhéhgdab 339wg3 3o@swameEgb
3930p6mgdab bagsbsneem hsdwqbdy.

936030 bergosmybo 3030hgho bodl 7b303b, Gmd dogbgrsgzse dggzofémgdal
J3930b swasbgdymo ob dgbodme bogydgmgdabs, 3g30fbmgds, bmIgmag
43bols Ipbmem bodgdom gobgdml gbhomo o6 dgho 3obol dodobom
©obbgde ob 03bmb oo 3oboghol, pboo v03bdommlb o gogigh
3ob7bo, ©obzbhodobsogool odpgool bgogbow. s@badbyma badbogh, Gmd
dobdomybo dgz0hbmgds dgadmgds gabbmbingmegl 96 sé gabbmbingmegh
©0b360d0bsgonl GmIgmedy 603sbmsb 3380680 Es 3dpgbse Fgadmgds b
Po6dmopagbogl ©ab3kndabsesl, mdips dsbmsb gggdhgtn dbdmms baabms
3dob doybesgsp. smbsbadbsgns, Gmd msgzse begnsmyabae Jeb@oab 3gbsdsdaba
berdog 36 9390980 d0m0mgdsb Eab3bdabsnal baggmdzmgddg 36 6adbyddy.

bagobmggmmb dogmbmggds bogosmyba Jeb@poab 26-g dgbmalb dgbobéry-
mgdmop, 7867bzgmygmb badbsby®de dmbsmybae gz0fbmgdal gz9hneo

? odsa-
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sm339m0b 39760830, ©sdbagdgdmal 3sbjbabdzgdmemds, dmboggba s do-
bHabosgén Bosbab 3653manégds, dg30h6hemgdal 308800 gsmsgabygmgdyma
306l badbobjybdo sppzgbol dgbsdmgdmemds, Ipzopgdal @zobmab gops-
boPogmgds 8g30hbhmgdal bogsbogpe dbbgghdmbs s bsgsbsgepe Bsdpgbl
dmbab.

6. 393066 MJd0 0@VANO60L IBMJ600)O IBGHMIIT()
0BOLOVFVG ML 3rOION3VTN

0©sdosboll yogmgdems gzbhmdgmo 3mbggbios ob Jgoisoglh Jgz0fbmgool
036domzol o bobodobmmm 3bhodpozedon dgzofédmgdaly 3mbsgapos ob
0bolb gobgomobgdnmo.” mydie Fobooblbmdbozo 3bmdmgds, “bmdmoal
smdmagbgbol3gb 9ol dodoboymo Jgz0Hbhmgdol o3éhdomas - 3obol &boodg
60360l bogyndzgmBg dobmzal moblgdol 8gdmobago gobhgdml dgddbs, bgwgds
30b396300b  bbgoobbgobbgs dybmol dmddgrmgdol boggbhmBo. ygzgmedy
sbgmmb dg30Hbmgdoborsb pgol modlbgdol Jgdmobogo dmdybmos 3mbgzgbiool
dg-3 Igbmol g3obhamgddo. bmgmbd d©ddosbol ggmgdoms g3bhmdnmads
3030b003 0mbodbs smdmbogmgm sggbozgmo vBogmgdol boddgdo, ob-
360d0bogogmo  dm3ybmds  mogobmogee  Bgodmgds  Hebdmopzqbogh
mobbgdol Jgdmobggm  dm3gbhmasl: ,,606b0530><4)363qp0 8603633@@60
36@0 30360(’50')[5 Hobmobog @0[55(‘008050(300[); bozobmp dobms 23yg0b
353m(Eom 393900 &obedg ogndbgdnmo goblbgseggdnmo dm3ybmdabmgab,
3063390 396 gdmgdgodo, 8godmgds Hobdmopagbogl gobboggmdgdnmo
@&l 0o30bbdsl 53d0sbol 00bbgosdg..." ™ bobodobmmmlb 3bodpogo,
bmool begds obibodobsgogmo dm3gbmds moblgdol Fgdmobogo o
8gbodedobo o3éhdomumo 3mbzgbiEool dg-3 dgbmol mobobdow, dgzedgogmos
bogddg30 0gbhmds o bbzgdo bogdobmzggmmb fobsomdwga.™

0d bogdgdo dmbobhgmggdo 93(h30390©bgb, Gm3d dom dodobm gobbméb-
(30990 domomdal 3dmbos 3mdmamdogbo o (bsbbamdogibo dmhogo
o bobgmdhonmd 396 Jgdmm domo ©opge ©o d5dwga Lodymazomon
dm (0306 gdnmo domomdol godmdogds. bobedobmmmad smbodbymodgocgabs

1% 's. Besson, ob. bdmmom 1, g3. 178. ob. sgbgmzg European Union Agency for Fundamental

Rights, Handbook on European Non-Discrimination Law, 2010, g3. 34, bgemdobofzomdos: hitp://

fra.europa.eu/en/publication/2011/handbook-european-non-discrimination-law

1 9. mobo, bmgmé d0330bmmm ssdasbol gagmgdsms ggbmdym bobsdsbommml, 2012, 33. 274

16 4 5Bogboo be. 73235/12, 2015 Gemols 12 dsabo, byedobsBzomdas: http://hudoc.echr.coe.int/en-
g?i=001-154400 dobogm gbodg bgmdobofzmdos: http://www.supremecourt.geffiles/upload-file/
pdf/saqartvelos-winaagmdeg-identoba.pdf
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306396300l dg-3 Fgbmol qobgmgddo 35-14 dgbmmab (obzbodabsioal
036domzs) 303d0bdo o ombodbe: ,dg-3 Fgbmol ©gdnmgdgdo ob gy-
molbbdmdl dbmmme ggedoggdo domopmadal odpb; ol obgzg dmozogh
nbodmmamgogbo @ebzgol doggbgdsl. Fgbodedobow, dm3ybmds Jgbodmme,
©ododzobgdmen gobgobommom, bmpgbsg ob dbbggbhdmdo obgm Fodl,
03030 o 0bobbhymaegelbmabgdol Fgaddbgdsl ofzg3l, “mdgmog dob
0330k gol o dggbogbymals (ob. Géfgen v. Germany [GC], no. 22978/05, 1033
3060365530,2010 Gemols 1 03600, oo remia v. the Republic of Moldova, no. 3564/11, 544
3obogboga, 2013 femol 28 doobo). 0dobmob, bobodobomm 30093 ghombgm
30b0dbs, bmd ©obzbhodobsgogmo dm3ybmos, bmamby sbgmo, dgbodmme,
d9-3 Fnbmol Jobosblboweb godmdwobobyg ©odediodbgdgm dm3gbmosl
Pobhdmowggbogh, oy sbgmo dmdgbmds boddodol obgem Bmzebl ombgal,
bmd 9sd0sboly moblbgdol Jgmobzol yhmmegds. ggdm 3mbibghnmae 3o,
obgomo dm3ybmds bmdgmoi 3mdmbgdbyemybo ndEobgbmdol fobosmdwoga
390 mbgdbyompbo 53bogmgbmdol obidodobogogm gobfygmdol gond-
6909, 3gbadmme, mgmbogmea dg-3 dgbmol dmddgogoel beggbmdo dmbaogl
(ob. Smith and Grady v. the United Kingdom, 33985/96 o 33986/96, 121-g 3obhogbogqo,
ECHR 1999-VI). ©obiékadobogogmo godmbomgzadgdo o dggbopbymays
bg0bdogéh Jgdmbzgzedo nbos gobzobommoe ©edsddodgdgm gobgdmagdoc,
bmpgbog dg-3 Fgbmolb 3bomdo sbobomobspm dmdgbmdol dmigdym
dgdmbggzol gobomogm...”

bobodobommd 3608639mmzbo & Bsomgoms ol bozombo, gzgms dmd-
hogo63do Joomm o7 96 530803760 oB0sbgde. bobodobommmd gzgmolb dodsb o
©oog0bs dg-3 dgbmol obmazgze dg-14 Fgbmmob 303806380, bowgeb bopsogm
b ogm ob ggodpo, Omd gzgme dmdBogobo gobs ,bodymgomol gbolb o
03hgbool bodadby”, obobo oyE3gMbo 93mBbEbYE obge g3oégdmdo, bowa
doom g3ndégdmmbgb o Jogomadag 530037 Jgndoibymayedg gooomomobab.
30356b Hobrdmoagbos dmdhogbgdol odabgds, bome dom 8gghgsopom mada
bodmgomgdal bogsbem Iboboddghs. ombodbymol gomzgomobfobgsoom,
Lbobodobmmml dosBbos, bmd 8(*)88036360[5 dodobro»m 606bm@603@363q\00
dm3ybmds dom8o Jodob, (hobzzobs ©o oyEzgmmdal gedmdfzgse ogm, bog
0530060L mobbgdol oiEzel oé ggbodsdgos o, Goder 3mbzgbiool 3g-3
dgbmoo  gomzgomobhobgdymo ygmgdol w©obmzgzol boddodol Bpmgzobl
doomfhos 39-14 Igbmmob gbomomomdsdn.”

gpobdé)oEJoBoGoaq\no dopogom 3obobmgol gdmizonbo (1)06;30[5 80836360,
bmpgbog 90Pgsb boddodolb dobodomyéd Bmzebl, Hobdmawzgbl moblbgool

15



393mabggm dm3ybmdal 3mbzgbool dg-3 dgbmol doBbgdobogzols. sdsbomasb,
bmgmbs 339 900608bs, god3399mo bodbom obzbodobsigos (dog. Gobol
boggpdzgmdy, ob bgdbyompbo mbagbhogool boggydzgmdy), dgodmgdos
mo30bmogo smhgzogl boddodolb d d0badomyéd depgzebl e fHodkdmawagbogl
mobbgool Jgdmobggm dmdgbmdsl. 8dpgboe, dg30fébmgdol J399 dm-
03bgdnmo  boggogogdol gobzzggmo bofomo, bmegbsg dgz0Hdbmgdom
3°3mh3gnmo h3030wo, Hobz3e o ©dIgotgos doonfigzb woEagbocy do-
bodogmnéd Bmzobl, dmgdigze 39-3 Igbmom gomgamobfobgdgmo moblbgdol
dgdmobggmo dm3gbmadonl o3 dogmzols §399.

dgmérgdbbrog, sadosbobnogmgdems g3bmdym babsdebommbogsl 3bodnoge
dg-8 Igbmmob (5od0obol doboa o mrobgbo 3bmzgbgdol 3oozalyzgdol
78mgds) ©o393d0bgd0m, MOmImol ggobgzmgddor bobgmdfogmlb 3oby-
bolidggdmmds ggobbgos ©oopzel 3obgdo Jgndopbdymaggmo godmboo-
J3937900b30b, ©mdgmoi dodobmymos 3mbibghnmo 3obal o6 237306396
©d Hobdmopagbl mogEabbdol oo o@gbhmmdsdg.” 3ébodpozol o3 bodol
dodmbagmge dmgdgmos bogddgdo ogby mpyddgomol Hobsomdwgg.™

boddg gbgdmme 6mds (Gmds) HockdmBmdol mybdgmol dmgdomadgl, bmdgmogs
0330399 Gm3d bofommdbog bgmobyagmgsol dogh oggobsblbgdymo
fogbo o mbo mygdbozmbo 8goEezos godmbomdzedgol, bmdgmoy dmdgdals
Pobosmdega dodsboym  gobfymosl gedmbodegoe o Hebdmopagbos
0300bbdol 3o 0@gbHmdsdg. dog. Hogbdo vmbodbymo ogm, bm3d dmIgdals
bofogmo 7306mbm boddoobmdom (Jybomdom o babzmipozgool gobomgdom)
0bBgbos moglb. mgdbozmbdo 3o dmBol mybdymo Jgbopyzobol dgmérg
3603b3gmmods dmigdnmo ogm - ,bogmoege” s 9¢mbodbymo ogm, bmd gb
dghogmbymo 36033bgmmdss.

0©0d00bol gomgdems g3bm3ymds bobodobmmmd dookbos, bmd baddgda
gobozgho  bodbom gobbbgozgdgm dm3ybmdsl b 3Jmbos  vpgomo
- Jobobhgmgd 39é& oB3gbs, bmd bowogm 3ydmogopegdl  goohboom
©0b3é0dobsgool dodsbo ob Bgpgge. mpdEe Lobodobmmmd Jgoqobs boddg
30b396300b  33-8 Igbmmob dodobmgdom. 0mbodbymdg  Ibzgmmdobol

17 I . . . .
European Commission against Racism and Intolerance, General Policy Recommendation

no. 15: On Combating Hate Speecha, 8 December 2015, 33. 25, bgem3dobohzomdos: hitps://www.
coe.int/t/dghl/monitoring/ecri/activities/GPR/EN/Recommendation_N15/REC-15-2016-015-ENG.pdf

18 L oBoggborgdo 4149/04 s 41029/04, 15 Bséryo, 2012, bgemdobshzwmaos: http://hudoc.echr.coe.int/
eng?i=001-109577
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bobodobommmd bodo gogbgs, bmd dg-8 dgbmo oiogh 30bol godozgbo o
beEosmyhoogbhmdobddogamobdgdpl,domBmbolbgmbozgdhowgbhmdsbe.
,239930L 30dobo bggophogdo bpgbgmpodol Bodmyomadgdsl, bmogbag ob
20093L 306033790 ©™bgb, Jgydwos Jgmobmb xangel 0Egbh™dol gobgwe,
o 237530b §367930b 3ogd boznmodo mo30l ggobol o MozEergéhgdymmdal
aédbmdgdo. o3 goggdom, dob Fgndmoo gogmgbs dmobEobmb 23nogel
D360l 396Hdm (3bmzbrgosdg."? adopgdom, bobedobmmmd smbodbs, bmd
dg-8 dgbmo obo dbmmme 835m gl bobgmdhogmlb msege 8gozezml 3okl
3bm3bhgosdo Bobgzobgeb, obodgo ogbgmsy gxgdonhoe P8énbagmymb
booobopm Bmdgool dopmgdom 3obowpo bmgbgdol 3omogobigds 39éhdm
30ébgols Jmbol gbmogbhommdgddo. gobbobomagm boddgdo bobodobomenmd
©o0bobs  bogobmgds LHmbgo 3mdogogbo 3omogdnmgdol 3bomBo dg-
9930bg306s  gbhmzbymo  bobodobmmmgool  pobo  vgbsdmonbgdobom
35633bogdmobmgol 3oobo @ vg3éhdemom Hogbo, bmdgmoy dmbobhgmoal
03bhom Jgpbopbdymagms dcmdgab.

bobodobommmd dooBbos, bmd gbhmabymo bobsdsbmmmgdol Fobsdg opge
03m(30b0 30b0l S0bhowo (3bm3zégdol yagmgde ogdemsbbgdoboom godmbagzol
®930bnggmgdol dodobm, Gmdgmop bedmaopmgdobmzol ogybosdgbhydo
8608868@0}60[}\)0 (PO @OaameSo, Oq)a\)gcgmmae)U@O CE)O 838068b363@0 06—
QmddoEool goghipgmgdebsg 783bybzgmymalb. o3 dbbog, bobodobommmd
dooBbos, b3 ghmzbymds bobsdsbommgdds zgbhmabop o Lpbabdybgol
3409ho30b 3606303500l gbedsdobo goobhmagl moz0 5dmzabab:

»3563(3bogdgmo v3h 3039000, O™ fogbo o goblozgmbdgdom maga, mdg-
o dSmPghs dmIgool bogbmgbgdgm 30bmdgdl Lbgopobbgs Jomodge-
80, Hobdmomyggbos dm3s dmbobmgmdol dgnbopbymayob. o3 3h3z03goel
79bygmagobol mbogzg oblbhobiool ompbdymo Lobodebmmm  ©ogybobm
76035b00g00b Jz000 3bmxagbmbol dogh dmdBowgogm 9639éb0dl, “md
boogm fogbo Hobdmopagbos bozombolb gbfogmal v30mgdogébo 33amgz0l
boggndzgamdy... obobo d00hbyzEbgb, ©md 8gbadzbgdo o godmbomdzedgdo ob
0gm 397éo3bdgmaggmo, 9bedgo 0gm dmaoo babosmol, 8é gbgdmms yzgme
3ol o 5é Hoébrdmomggbos mogmalbbdsl 3obdbogdmol opgbhmdsdy...

10 0d3g, 306. 58
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70. [ssdosbol gogmgdems ggbhmdnmds bobodsbmmmd gondosks ghmabymo
bobodobhommgdol  ©olbzzbgdo.]... dobmomos o3hHm&ds Jogmoms dmds
bodmgomgdal 3mgoghoo §g3é0l 5306mbm bogdosbmdsdy J3gybols dmgogbom
bofomBa, Hogbdo oblbop ob gzbrgds bggopondbo 3m3gbpobgdo dmBs dm-
bobgmgmosdg dmgoo o6 0dol 303909, ™I dmds Jmbobmgmdol yzgme
Pa3é0 9306mbm boddoobmdsdas Bobmymo. 0dsbmob, Hogbols bbgopsbbgs
bofomBa, gobboznmbgdom Fobomddsdo, Bgbogombs @ @abzzbodo, sgmmb-
do bopoe gogbgs bodo, md Jobo Fodsbo ogm bomgmo dmgogobs dmds
dmbobmgmdol 3bmgbhgdobmgol mybdgmdo, Gmdmgdai bdobowp 0y3bgb
3oboygnmbo o bododbg Jgndoibdymagmo gedmbomgzadgoobs, bog bdobaw
353mb397mo ogm bigbgmpodgdom.. s¢bodbymol gomgemobfobgdoom, ... ob
0gm bogmbogbhymo gbmzgbymo bobodbmmmgdal olzzbs, Gmd s3hmmcds
3bHmdd Bopm 0930L bofobhdmgddo o dob ob odmdboggdos Gobobpymo
Bbobggdo..”

od boddolb @o bobedsbomml dogmdol bohomo, dmdgmoar boobhgbgbmes
3g30hbmgd0l bgznmobhgdol mzombedbolioo 0dedo dpgmdsbgmol, bmd
30bm3bgdal 0gbhmdol bbzowobbgs bofomdy mogobbdol dgdmbggzedo,
dogbgogom 0dobs mozEobbds bpgds 3yundom of obpogopysmyboo,
bobgmadhoggml od3b 3mBonondo gomgdnmgds doommb Bmdgdo megealbbdol
0mbogzgmom o doyggbgdnmo Boobol godmbobfmébgdomaw. boggdzmgdo,
bmImgdmob ©o39380bgoomsy bobiogmogds 8gzohdmgds, dog. bdgbo,
&obo, 30bob gg3gbo, Hobdmdogmmos, bgdbyempbo mbogbpoios ssdosbol
0gbhmdol gobygmagmo bofomgdos o glbodsdobow, 83> dg-8 dgbmom
©O3YM  0Egbhmdol Pumgdsbmeb bomgmos. bmpgbsog 93 bodbgdmoeb
dodobmgdom bmbzogmegds 30bobomzgol dpbnmo s moblgdol dgdmobage
3obgdmb Jg436s, dobo boddodol o bobosmoal gomzgamobhobgdom dgodmgds
©o3060bmo bobgmdfogmlb 3mBonogbo zomegonmgos J9ddbols ©dg3obo
Bobgzol Hobsomdwga gugdhndo 3ébdmmol bodebommgdbogo bodyemygds.
07339, 9730 gogmod, “©md 93 3bhmEgbdo bodsbmmoasbo domoblo odbgl

80@680@0 608(*)50030[) 0’)030[5'303@060[50)06
3obomgamabhobgdgmo godhmbgdo:
v ©ob3h0dabsgogmo dmhogon dobabmzgal gdmpogba hobzgal doggbgds, bmpg-

bog o0fgab boddadal dnbodsgmnd Bmgadl, fsédmamagbl mabhlgdal 3gdgmabggem
de3ghmdsb 3mbggbizoab d9-3 dmbmal d08bgdabmzgal. 33sbmsb, Gmgmés 1339
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3m0badbs, 39633970 b60dboo Eab3zhndabsgns (dog. Gsbab bagydzgm8s),
3g0dmgds mogabosgse sphyzegb boddedal o3 dobodsgmné Bmzsdl s
Po63msagbrgl mabbgdab dgdmobzgm dmdgbmdsl. sdpgbsw, dggzofémgdal
J399 dms86gd3ma boghgogegdab god3zgamoe bofoma, bemwEgbsg @30z0ema,
196239 5 E333067ds dospPgsb apagbar dabadsgmznb Bmgsdl, dmgdisgzs 95-3
dbmoon gsmzsmabobgdmmo mabbgdal dgdmabggme dmdgbmdal s36dsmgal
d398.

3973653bgmggmo godmbimgzadgde, bemdgmag Hobdmsmzgbb megesbbdsl dobal
0©1bhmds3g habhdmawzggbb 306396300l 3g-833bmom Esm d0bsw 3bemghgdsda
Bobrg30b. dobgsgaw 030bs mo3abbds brgds 231370 @7 0bpogeEsmybsE,
babgmdBogemlb 43l 3mBoagonbe gomeadymgds doopmb Bmdgde msgesbbdal
smba3zzgmse s doggbgdnmo Bnsbal 3sdmbabiembgdmse. bsgydzmada, bmd-
™330b 3333006 330m53 Ig0dmgds 3ebbmbdgmeab dgz0fbmgds, s3. bggba,
ésbs, 3060b 960, fobdmdogmmds, badbgsmea wbagbhsges spsdnsbab npgb-
Hodob 3sbygmggmo bofogmgdas @s gbsdsdabop, 3ds 3-8 Igbmom s
0©gbhmdab 7gmgdsbmsb bsmgmos. Gmpgbsg 93 6adbgdmsb dodsbmgdoom
borbngmegds 30babogab Ihbamo s mablbgdel dgdmsbsge gabrgdeml dg4dbs,
dobo boddndob s bsbosmab gsmzsmablebgdem dgndmgds Esg0bsbmo babgem-
dPogmb 3mBohonboe zomeEgdnmgds dgddbsl sd3ze0n Bobggab Hebssmdega
993db360 d6domal badsbnmgdbaga badysmgds.
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4. 333066 MIdY I3¢M(M303306NOL
LOBIGH O IO®N3() BIOHMIAGOL 3NbIO3N0)

2000 Bgemb g3éh 30380635 doomm ©obidkadoboiool 836bdomzol boygbmda
méo 0nboedgbnybo 36033bgmmdals sdpo: GDobmobogo obobfmbmdal
obgdpoze (2000/43/EC) o @obaddgdedo mabobhmbdmdol w©obgdnoge
(2000/78/EC). ™éo03g ©obgdhozs, ©obidadoboigool bbgs bobggdmob géh-
»o@ (3obpsdodo @ob55)08060600, 0bo30bodobo @obd&oao&)goo, ©ob-
36080bo300b396  FmPmEgds) 3bdomogl  Bgzofbmgdsl. gzbmzozdabal
g3gmo Hg3é bobgmdhoggmb gzomgdmms vmbodbymo ©adbgdphogzgool obo-
bgo bognmeds 306mbIpgommdada, Gog ymzgmbhmogbhow dmhdogds obgo-
©ob3bodobsgogm ©o 3gbogbamo mobobhmbmdol 8bgzobhodgdol dmdds-
©qdoom.

2000 famob 29 ogbobol  g3bm3ol 303d0bk0l Loddmlb ©obgdnogs 2000/43/
EC 00bobfmbo dm3gbmdols 360biadol smbhnmgool dgbobgd &Hobmdbogo
o6 gmbognbo 3nmzbomgdol dogbgoozem (3g3wgado ,&Hobmdbogo mobob-
Pobmdol obgdpogs”)? dmombmgl Ggzbho bobgmdfogmgoolbzgeb ol zbo-
doboEool gom3gnmo ggmédgdel, 39bdme, 3oboadobo o vbhodoboadobo
ob3bodobogool, dgzofdmgdol o  ob3bodoboiEoobzgh  dmfemogdal
030 domasl, Gobmdbogo ob gmbognbo 3pmzbomgdol bogndzgmds. ol
530603l bggbhmms gobom bdgdhdlb: ©oboddgds, mzgom-psboddgds ©o
3bmggbogmo bodGoonéo, 3bmggbogmo dmdBowgde, bmosmybo ©o339,
berygoogmpbo  PBbhybzgmymagol Bomgmom o  2bpoizse,  bmEosmybo
8900300700, 3obommgds o bozsbmo bymdobofzomd dmdbobyégdobomsb s
bogdmbgmmob f3mds, bogbmzbgdmol dmdmzgdol Bomgmom. dg-2 Igbmols
d9-3 33bgholb mebobdog:

,3930hbmgds gbo Boomzgommlb ol 3bhodabogoo dobggmo  Sobo-
aéoag0l 308bgd0bmzaly, bmpgbei sgomoa og3b sbabobybzgm Jigaob,
&0 ©9393806Hg0gmos bobmdbog ob gmbognéd 3ym3bomgosbmeb o
&0 d0dbo obobogl o6 dgogaom 03936 30bhol moblgdol Jgmobgol
©d dg9d080bgdgmo, dphdymo, ©odadiodbgdgmo, dggbopbdgmagmo ob
>mdodnmmgdgmo gobkgdmb 94dbsb...”

2 bgm3dobofzmdos: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L00
43:en:HTML
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2000 Gemols 27 bmgddbol gzdmdol 303d0bols boddmlb oobgdpogs 2000/43/
EC obogdgdobs o 3bmagbogm boddoobmdsdo mobobfmbo Jmdgbmdal
B3goa BobBmb owggbol gbobgd (3gd3wgada ,abogdgdodo mabobfmédmanl
©obgdhoze” ) 8gdmaggabzmgds abogdgdol oo 3bmagbogmo boddosbmaoal,
03hgm3g 3hmagbogmo 3mdBopgdol baggbmgdom o 3¢hdomagl doboodob
0 060306306 obzbadobsiosl, 0bgzg bmamé dg30hdhmgdol oo ©ab-
36080bs300b396 dmfhmmgdsl bgmogool o6 &fHdgbol, FgBemmoymo dg-
bodgmgdmmdob, sbozol, o6 bgdbysmybo mbogbpogool bogydzgmdy. obgag
bmgmbz Dobmdd030 ®abobfmbdmdol wabgdnhozeda, odos wadgdhozel dg-2
dgbamol 39-3 33bdho gobdobogl:

,3930pbmgds gboo Boomzomml ©alb3éhodobozool gmbddsm 3obzgmo
30b03bog30b dodbgdobmzgol, Gmpgbog swgomo odzl sbobobybggm
93935, G ©3938069dnmos 30bgzgm dybem8o Bsdmmzmom bmdgmo-
39 boggydzgmmob o boi 308bo obobogl o6 gmgaom of3g3lb 30bolb
©abbgool Jgmobgsol o gdsdobgdgmo, Inbymo, ©odsdiobgdgmo,
8gnbobdymagmo o6 omdodnmmgdgmo g30égdmb 94dbsb...”

©obogddgosdo mobobfmbmdol wabgdnozel domgdol Jgdwgg, doboob 3ob-
dmbodoiool dodbom, 2002 Hgmb 33momgds” dgzoms ogbgmzg g3dho-
3933060l Loddml  76/207/EEC  obgdnozodo  domgdobs o 303700
00b65bHmbo Jm3ybmdol 3bobzodgdal 0d3mgdgbogool 8gbobgd @obeddgdal,
3bmggbogmo gobosmmgdol o ofobogbgdol bgmdobofzomdmdobs o
bodndom 30bmdgdol beggbhrmBo®. 2002 Gmol 3momgdol obgdpogzol
3bg0ddgmodo (3xbdpo 8) omobodbs, bmd Jgz0fbmgds dobol bggbol
boggydzgmdy o bgdbpompbo Bgz0hbmgds Hobdmopggbl mobobhmbo
dm3ygbmdol 360b3030b obhmzg3ol o ol 3éhodobsgaol gmbddss, bmdgmoa
036 domads smbodnmo obgdnhozol ggodgmagddo. mydips o3 Eabgdpnozol
096 3m7gd30,dobo dmgdgrogdol beggbmpsb 3odmdmobadrg, 536 domas 3ébgm-
©gds dbmmmo bgbol boggpdzgmdy dgz0Hdhmgdedg obogdgdol boggbmdo.

2004 Hemols 13 g 399860l ggbmdol 30380é0b baddmb wobgdpozed 2004/113/EC
Jomgdabo o 393900l mobobfmbo dmdybmadal 3¢0biEndol 0d3emgdgbhoiaols




3qbobgd bogmbmobe o dmdbabybgdol bgmdobofhzopmdmdabs s dohmpgdols
bygbhm8o® gosggobmmzs bigbol bodbom @obzébodabsiool, dom Bmébol g-
300bmgool o bgdbyomybo gz05bmgdal v3édomzs Jbmdolb dd3ébol obg-
sgmobl dowds. obgdhozom oggbomo o3bhdomas domdsgom godmibops
43950, bmgmb bogsbdm, oby 3g6Hdm 30bobmgzal, doso Jmbol bogsbm méb-
3obmgdobmzol, bmdmgdoi obmbEogmgdgh bodmbmobs o dmdbobybgdal
dofoegosl bodmgowmgdobmgol, 39édm ©o mrobybo bmzdbgdol gobgom,
o 83 3mbhgdbpdo gobbmbdogmgdnm yzgme gokoggosdg (dgbmoal 3.1).
2006 gl domgdgmo ogdbs 3093 ghoo obgdnozs, Gmdmomsi dmbos
obogdgoobs o 3bmagbogmo boddosbmadolb boggbmdo Jomobs oo dodsgogel
00bobHmbmosdg ododwg domgdgmo odhgdol gbogogadgde.” vmbodbym
odtndo 3ogz gbhobgm obol bodgobdymo, bmd dgzohbdmgds bdgbol bo-
0793937 (o bgdbyompbo Bgz0hbmgds) Hobdmopagbl dJomobs o ool
0bobfmbo dm3gbmdol 3b0bEndol obmzgzol o bigbol boggydzgmdy
0360306533005 ™3 ob3b0dabsEool 5embodbymo ggmddgdo gsbogds véo
dbommmp bodndom spgomdyg, 9bsdge v3ébgmzg obaddgdol, 3bmaggbogma
3560330l o Eofobogbgdols bgmdobofsomdmdol 3mb¢gdb@do, o ébmd
9L 93930 bs v03bhdommlb s ogdzgdrgdosdmlb gugdnyd, 3bm3mbEogm
0 3oEadadhdybgdgm bobdiEogdl.

©0bggdhogol 3g-2 Igbaob 5" o " J3g3nbdnaoe bbgo ©obdgdnoggdel
dbgogboe gobdobhogzgb dg30hbmgosl o bgdbyommuéd Jgz0hbmgosl, bog
036 9m3g ©d mbob Bgeabgdol bodnomagdal admgge:

»3) »993006hmgds™ bmpgbog dwgomo odgb vbobobybdggm Jigaol, bog
©0393806g07mo00 3060l bgbmeb o &obsi odsb d0Bsbo vb Jgrgzew 0hzg3l

30h0olb 0oblgdol Jgmobgel, oo 8330d0bgdgmo, dpédgmo, adadiadgdgmo,
dgpbobdygmagmo ob 9mdsdgmmgdgmo gobkgdmlb dg4dbob;

©) ,Lgdbgomybo Jgz0hdmgds”: bmpgbog dwgomo o3l Goodg ggmédol
0b0bobybzgm, bowyzogh, sbobonygzogd o6 ggodognd, bgdbyompbo bobo-
000l J3g3oL, Gog 308bo obobagh o6 Jgmgasw ofzg3l 30bol moblgdol Jg-
mobgol, gobbognmbgdom, bmogbag 0ddbgds 83d0dobgdgmo, dndymo, oo-

& 2006 §emols 5 0gamobaly g3éomdol 3obmadgbholbs oo bodgml obgdhogs 2006/54/EC Joamgdabs
©0 39(3900b 0065bFmba dgbodmgommdgdobs o 0obobfmébo dmdygémdal 3éabiodals

033 gdgboiaol dgbobgd obogdgdol o 3bmggbogma bogddosbmdal bozombgdda (bgmobamo
Bodmyomodgdoborgaly)
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dod306gogmo, gnboEbdymaggmo o6 spdsdgmmgdgmo gobgdm.”

03gbo 00bodbymo abgdhozob i3oégmgdda dgzafhémgos s bgdbyemyébo
dg30hbmgds bggbol Logmydzgmdg ©obzbodobsiool gmbdgdos, opgbiyébo
dgbodmm dod3boms ©o dgogaom. gobbbgoggds dogmdobgmol dbmmme
036domymo d3g30Lb bggbyompé bobosmdo - bhmbgo gb bodsbo odi3g3b dgz0-
Pomgdsl bgdbnomyéb 8gz0hbmgdsc.

936m3gmds  dobmmdbozgmgdol Lobodobmmmd 0dbzgmes dgz0fbmgools
3060063y ©oboddgdsdo  mobobfmbmdols obgdnogzol  gobdobgdabol
Jorgamdobol bogddgdo.” mmbombol @oboddgdol Hdodnbomds dodobms bo-
bodobmmmb smbodbymo abgdhozol gobdobgdobomgzals boddgdo, bowa(
®96533bmdgmo - Jogmdgbo ghomes ymagom sedbaddgdgmb - ogbopogm
006 dol s dob 3obnbombl.

dobobbgmgl, Gmdgmoi dpozsbo ogym ogboponm gobdsedo, 3gogos 3o-
g0d30mo ©odgbodg Jhmboggmo o35 80m, bmdgmbsg biobogdmmos
3obbognmbgogmo  3bhybge. FJmdoobhmdol F3gdnmgdoob  ©odbhybgdal
393gg, 3oL oé Jogd 03039 9bsdEgdmdadg adbybgdool dgbodemgdmmds
©d ob3 obgmo mogobygmgds bodydom bosmgomob @ozo380bgdom, b
3dmbpoom ol 3mmgagdl, mdgmms d30mgdbai ob 3Jmboom Jgdmyoymo
gbodmgdmmos. 3ob ghmogl ,30bhdse” bmpgbog gomsegzobyamgos ombmao,
Homd 30b d300mB g 93bhnbos, 3odob bmpglog bbgs 38mdmgdl sdob yogmgosl
0dmg3ebgb. 953dmamago o dgybhoEbdygmagme 3m3gbhabgde 3gmmgdmmo
dombobdbgmobs o dobo dzomol Jgbobgd. bmegbsg 0gz00658ms dobo
33000l 2063bmgmmdol 3bmdmagdgdol godm, gnobgdmpbgb &md Jgdwgao
0330067900 Jgdmbggzodo, gomogz0byagmgdymo ogbgdmps bodbobyébowab.
dobo LoBogobo Pmobobfmbm Fm3gbhmdol Jgbobge ob ogbs gobbompymo
063560353006 03063mgd80 s 396 godmombmas.

2005 Ggemb gogm3dghbo @oombmgglh bodbobyéomeb s 3ob obogme abaddgdol
(06007600, ©md dob b 3madow bymboyébgm dpgmdebgmdsdo sygbgdwbgb
bbgo 096033 mImgdmob Jgoadgdom, 0dolb godm Gmd JgBmyonmo Jgbod-
mgdmmmdol 3Jmby 3539339 dbgbogms, Gy gobos dobo badbobybowsb fo-
dmbzmob dodg30.

% bogdg C-303/06 L. Joogm3dgho ghdoz mmb ©o biog mmb Fobssmwgy (S. Coleman v. At-

tridge Law and Steve Law), 2008 §mol 17 ogemolbol gomofhyzghomgds (oo domagos),
bgmdobofzomdos: hitp://curia.europa.euljuris/liste.jsf?language=en&num=C-303/06
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gbm-gbo gombgzgol g3bm3ol dobmmdborgmagdol Lobodebommb Fobsdy
Pobhdmowggboo0dol gob33939,06m3930 g obs obogdgosdo mobobfmbmdal
©0bgdh03o, GmEgbsg 30blb sbobgmbogbgm dpgmdobgmdsdo vygbgdgb
©d 93006 mgdgb 9bho mag0bo, 968dg Jobomob Eo3ze380bgogmo bbgs 30bol

bobodobommd 3obggm ©“ogdo o0badbs, ©md mobsbfmbo dm3ybmaool
34063030 & Jgdmoggabamgos dbmmme 0d bombom, 30boi mogew gzl
393 mygmo dgbodmgdmmds, 3obhodoom. &hog 3ggbgds @obogdgdsl oo 3bhm-
qgbogm  bogddosbmdsl, wobgdnogol doBsbos, gdbdmmml Fgdmyoymo
gbodmgdmmoonls baggydzgmBy ©olbzébodoboiool yzgme xmédal. mogzobo
dmddgogdol boygbmdo @obgdnoze 3GEgmEgds s dobmo gob33gym
399300087, vbsdg dob dobggm Fgbemdo Bodmmzmom bogydzmgddy,
doo dmbob J53myoymo Jgbodmademmdol boggydzgmdg. dwpgbo, dogbg-
0350 030bo, ™3 Moz0 Jomdohmb Joymdghl ob 3dmbos Jgdmyoymo
3qbodmgdmmos, dmagado ogm ob, Gmd dob dodobor bogobogom sbobgm-
bogbgmo Jmdgbmdol bomndzgmb Hobdmewagbos dg8myonmo Jgbod-

03039 mmgozom, babodsbmmmd Bsmgoms, bmd bmpgbsg sogomo odsb
893006 mgdol, bmgmbi ©obzbodabsigool gmédsl, dz0moel JgB3myonmo
dgbodmgdmmonl boggdzgmBdg - gb fobdmowagbl mobgdnozom ©3ébdomym
J3ggdelb. wobgdphogol 3g-2 Igbemob dg-3 3ybdpob Imddgpgds ok
dgdmoqobhgmgds dbmmme 03 bombom, z0bog mogew odzb Igdmyoymo
dgbodmgdmmos. ,bmpgbsg ©oEaobogds, Gmd obobobybggmo  Jigze
JHOmEgds 3930060mgosl, o bmd  0obsddbmdgmo, bmdgmbey moge
o 0d3b dgdmmogmo dgbodgmdmmds, gd3gdmgdabgds ©d Jigzol dz0mol
393myonmo Jgbadmgdmmdol godm, bmdmol dmogabo IBbybzgmoi gb
96533bmImoas, 5333540 Ji3939 9hoboomdogagds 3g-2 dgbemols 3g-3 3xbdhoo
ooggbom 8g30fbmgdol ©36hdomzal."? bobodobommmd odzg gobdobyo
obgdpozol boggydzgmBg 3pioEgool @mz0bmolb goobsfomadols bozomba
893006 mgdol ogzedo: ,3(h303500b (306m®b 8303806 75dgmo Hgbgdo gbos
dmgbamb 03 boppogoob, bmogbag sogamo odal prima facie ool 3¢bodoboools
39dmbggzol. oy Jomdshmbo Jopmdgbo ©osagbl godhmgdl, “mdmgdag
0dmg3o 30bogEel bodyomgosl, Gmd spgomo Jmbos dgzofdmgdsl, dodab
00bbHmbo dm3ybmdol 3¢h0bi3030b ga3gdnyéo godmygbgos dmombmgl, émd

7 0d3g, 63
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IH3039%0L H300m0 goEogogl dm3abnbgdy, Gmdgmdai nbos esdpzoEmb,

128

(4)0')8 8(")6883@0 b\)daol) %0&6@8680 83806(4)(‘082)0[5 0@60@0 0(4) Sd("')BOO.

bmgmbz893mm 5006086y, §3bm30b 3038060l g3gmes d3ggobs 3omogdnmos
00bodbymo abgdphogzgool 0d3mgdgbpores dmoboobmb bosgmod 30bmb-
dpgdmmdado, boi dmhdpgds gmzgmbmogbo ob30bh0dgool Hoboggbol
d993gmd00m. vbodbymo 9635k 0dgd0b bogndzgmdy d3gdmor gebbomumo od-
bgoo dgz0hbmgdols bggnmobrgds gzdm3ol 3033060l bog d3gybgddo.

3obomgamabhobgdgmo goghmbgdo:

v 3330p6mgdab, bergmbz pabzbedabsgnal gmbdal s3¢dsgmzal, dobemspa fys-
603005 936030l 3933060b Hsbmdbagn 0sbsblmbdemdal pebgdhogzs (2000/43/
EC), psbsgdg05d0 0sbsbfemrdrmdal pabrgdpegs (2000/78/EC), bagmbmabs @s
dedbabybgdalb bymdobshzemdmdabs s dofemegdal bggbemde Jomgdabs s
393900b®3b63bPmbH03dm3gbhmdal 3babindalnddmgdgbspnabdgbabgd eebgdhegs
(2004/113/EC), @obagdgdal s 3bmggbogmoe bogdasbemdal bszombgdda go-
m9dabs s 333900b @3bsbhméban dgbodmgdmemdgdabs s mabsbfmba dmdygbemdal
360b3030b 033¢mgdgbhognab 3gbobgd (bgmsbagma hsdemysmadgdal) pabgddhogs
(2006/54/EC). 53 wobgdhoggdel dmddgegdal baghmgda (bogsbe s 396dm
bggghm, ©sbsgdgds, bogembmabs s dmdbsbybgdel dofemwgds, 5.9.), abgzg
bogoby ©obzhedebsgoal s36dsemamo b0dbgde, bmdgmmsy bos 3393d06k-
©33mEgb dg30p6mgds 3obbbgegegds; m1ds §bm0sbmdsda dmpggmes dgdpgzn
©0b360dobogoob 60dbgdn: Gabemdbnge 96 gmboznbe 3ymgbagmgds, bigbo,
bgmogos 3b ©Hdgbs, Igd3mmmmoe dgbsdmgdmemds, sbsza, bybgsmnbe mbagb-
BoE0s. gggms obghogzs ©ob3b0dabsgoolb 60dbgdl sdmdPybegew gabbs-
8mgbogh.

v 9g30h0mgds 3obdabr(hgdgmoas bemgmb 3gbsdadabo pabgdhegsde hsdmmgmoa
©0b 3603065300l 60936096 4333806 987ma, 36HsbabybZgmo J3g39, Gog d0dbogp
obobogh 86 dgpg39 0f3g3L 3060l moblbgdab Bgmobzsb s d93ds30bgdgmo,
dhémo, ©s35d30673gm0, dgx6s3bdgmggmo 36 spdsdgmmgdgme 3obgdml
35436sb.

% odag, 62
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5. 833060 (M3360 J3396360L IGM3B6IT()
306(MB3VISMONL 30bI®300)

33g30b 93 bofomdo dmyzsbomoas Fgz0hdmgdol bgagmobigds gzdm3ol
3938060l 439969830 o ©dgbogzol Fggbhomgdym Jpongddo. gzbm3ol 3o3-
dobolb d39946gdol 306mb3pgdmmdoly sbogmodo gogndbgds dom “gdmbhgdl
936m30b 303d0h0b 96¢Ho-obzbodobsgogmo abgdhogzgool ghmzbym 3o-
bmbdgdmmdsdo sbobgal Jgbobgsd, mdmgdoi bgmdobofzomdos g3éhmaals
0365bHmbmo0l badob ool Jugmob 390-3390©3g.7

0. 03LOMOV3°

o3bné00do dgz00bhmgds 30bpadod sbolb smosbgdnmo obibodobsizool
q®bdop, bmgmbi bodndom spgomdg, obg Gobmdbozo 0obobfmbmaonl
©obhgdhozom dmgnm bbzs baygbmgddo (ob. B3gdmom g3bhmzo330bal 30bmb-
dgdmmde 8g30hbmgdobmob ozozdobgdom). dgzofhdmgdol gobdobmgos
©d 036 domas dmEgdymos dmgm bog 396mbgodo - mebobfiméa dmdybmaoal
3960630, 0obobfmbo dm3gbmdol ggogbomyd 306mbdo, JgB3myonmo
3gbodmgdmmonl 3dmbg dodgool ©obogdgdol dgbobgd 306mb3o o J9B3mm-
o Jgbadmgdmmogdol bogndzgmdy mobobfmbmool ggogbompb 3o-
bmbdo.

00b5bfmbo Jm3ybmdol 30bmbo 9bol @mobobfmbmdol HBbnbsgmdymae
396mb3gdmmdol 30bhdomybo bofomo, bmdgmon 3bEgmegds 3géhdm
dbmdomn ghmogbhmmdgddy, gobommgdsdy, bodmbmolbs o dmdbobydgdol
doPmegosdg. ob 3bdomogl obzbodoboiosl 35dwmgan bagggdgmgdoom: ggb-
960, gobozgho 35m3bomgds, bgmogos, ©Hdghs, sbozo o bgdbyomybo

m&ogggogoo. N 3060’)50[) 21-g dgbgmols 39-2 336{100[5 moEobaogg: ,dg300bhmgds

0ol 0bhobobybzgmo J3gz9, OmIgmor ©oz380bgdnmos dg-17 dybemdo
hodmmgmom gho-gbo bogydzgmmeb ©o Gmdmoal doBdobo ob Bgrgao
0ol 30bol pabbgdol Jgmobge; ol véol dogmgdgmo, obsobobybzgmo oo
smdadgmmgdgmo (ghgbm) edabomgdymo dobobomzgol s dodbow obobagl
06 Jgoggom 0h393L ©odobomgdnmo 3obhobogzol 83d0dobgdgmo, dpdymo
o 8gpbopbdymagmo godgdml dgddbob.” Jgdmyoymo dgbodmgdmmdoal

2 http://www.equalitylaw.eu

30 03b@Hé 00l 56356080 ©alb 303065300l 93¢0 domzobmeb s3e380bgdam, 2016, g3. 40,
bgamdobofzmdos: hitp://www.equalitylaw.eu/downloads/3700-2016-at-country-report-nd
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boggndzgmmob ©o39380bgdnmo 30bmbdpgommds, obg bmambi gggogbo-
o 3hm30630900L 306mb3pgdmmdss 0303y Hadbl 0dgmégdl.

2012 Gl o3bpéool g8gboghds bobodobmmmd véb Eoopgabs Jgz0hbmg-
3ol oblbgomds boddgdo™, bmdgmor gbgdmms ©dmoggdmobomgols dobo
gmgomo ©odbogddgdmol dogd gogBogbom, dgndorbdymaegm Fgboml (Hg-
bomo Jgoiogos bggopond 30mdgbhebgdl 0oboddbmdmol gmbogndb Gob-
dm8mdobmob ©ozo3d0bgd0m). Fgbomoa 30380360mo 0dbs odboddgdgmbe
o obogddgdgml mbolb Fgbhommdoma 3mdnbozoEool gabgmgdda, dbom-
dgmoE 3393806 ©goms 0obbal, boig b dogmm 3obl Jbmdomo gbhmagb-
0®dob obbhymgdol dgdwmga. Hgbomol gogdogzbol dgdwgg ¢oady 3mbaogdpo
dbobggdl Bmbol smodb ygmaomoe.

73965935 Lobodebmmmd dooBbos, md dm3abybol (odbseddgdmol) Jigsze
dobomoi obhobobybzgmo oo ghgbm ogm ©s 3393d0bgdmos goboiyd
390360 gdsl, 3g305bmgool gobdobngdol dodbgdobogal. Lobadsbmmmd
03b9m3g ©oobyzbs, Gmd Jgdmbggzel sgomo 3dmbos Lodbobyboweb go-
030b73mgd0bol o vdpgbo bogdms badydom sgomdg dgzofhédmgdals
0963mgd30. 530l dogbgeagzo, bobsdebommmd gowedhysgpo 3603bzgmam-
3o doobogs 03 qgodpl, bmd Fgbomolb gogdosbol dgdwgy dm3obybglbs o
dmbobhgmgl Jmbal sbhogomado 8gdpamdo 3mbhodno smod gmagame, b
boogmb bpows 0dob, Gmd dmdsbybg 39é 3g9dbos dg3980bgdgm, Indgm,
©odo30bgogm, dg7boEbdymagm o6 9mdedggmmgdgm ok gdmlb - bowpgeb
dbodoggdo 96030006 306 gdmb 9xob 0800bhgdbgb.*

0beogol, Gmdgmoy Boal ©alb3bhodobogosl o6 dgzofhémgasl, 3obybob-
d3g0mmde ogiobbhgds ddgogdobogol bgoolbdogh 8gdmbzgzedo. ©odbog-
d90mgdo 96 dmdbobybgdol dodhmmgdmgdo 3obybolbdggdmgdo 9éko0sb doma
006533bmImgdoly dogd Bopgbom 4350g8938g Bmagowo badmdomaedm bo-
dobommol bemébdgdol boggydzgmdy. oy ©edboddgdgmo dbomggmop ob
©50(393L ©930b 8b8dbmdgmmlb dgbodg Sobms (3mmagaqdol 96 3emogbngdol)
393006 mg30b20b, gl Boomgmgds mogobmogem ©obibedobogosw. ©odbag-
dgdgmo gmggmmgol 3obybolidgzgogmos, 333mamdo msbsdpgdmdol daodbgdals
ob3éodabsgogm 9909989 d39damdgool dodobo.

31 03bH®0ob 53gbogbo bobodobmmmb gowafhyzghomgos ber. 0bA21/12, 2012 femol 27
®73g630mo, 3g3m3mgdymo 3gébos dmgzabomos A Comparative Analysis of Non-Discrimination Law in
Europe 2016, a3. 55, bgamdobofzmdos: hitp://www.equalitylaw.eu/downloads/3987-a-comparative-
analyses-of-non-discrimination-law-in-europe-2016-pdf-1-2-mb
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0. 3J63VbNV*

396356003 2006 Hemols 18 vg330b¢Hmb doomm vb¢o-obzbodobsgogmo 306mba
- 39bmbo g3bm3ymo obgdhozgdol 0d3mgdgbiodgool dgbobgd, bmdmgdags
30360 0bobaggb mebobfiméo dm3ybmdol 3063030b smbidknmgdsl (Gesetz zur
Umsetzung Europdischer Richtlinien zur Verwirklichung des Grundsatzes der Gleichbehandiung).
gL 396mbo  dmoEogh Bdmgo  3obmbl  @msobobfmbdo dm3bmdol Jgbobgd,
396mbl badbgbm Jmbodbobybggdol mebobfmbo dmdybmdol Jgbobgd
O (33momgdgol bbgoobbge bodobommgddosz odpgddo. Bmgowmo 3obmbo
®0bobfmbo Jmdgbmdol Bgbobgd dmozegh wobgdpozgddo hodmmgmom
g3gmo baggydzgmb, dbmmme bgdbyomybo mbogbhogass Boboggmgdymo
bogyzoom ,bgdbgompéo ogbhmds”, boi Goodg 3bognoznm gobbbgoggdsl ob
43bols.

3603365 ™30600 9006086mb, &™3 vEdasbol moblgdol worzol ddmogho
3560obpoom ggbhdobymo Lodsbmomo 3ombobop v©agbl, Gm3d gzgmo swo-
30060 ®bobhmbop mabgdymos s dom dmbol gobbbgeggdgdol gozgmgds
é00dg 6086oo o6 Jgodemgds. @al3éhodobozoal o3¢ dogmzol 30bmbdogdmm-
3o dmoEagl 8bmdol bodobomoml, bmgosmybd 7dbybzgmymael oo dg-
0030078, gobsmmgosl, badmdomodm bodobmaoml Bmgowa, ©edmzgzol
bgmdg3bgmgdgdol homzmom ©s momddol bogyzo-bohyzom 0dgmbgols od
dbboz obgdnozgdol @gdbpb. gbedsdmmm gomogobygmgdol dgdmbzgzeda
dmddgEgdl 30bmbo 30bmbm gomozobnogmgdol Bgbobgd o dob gbodgos
730650 gbmds 0bio-polb3bhodobogogm 306mbdgdmmdsbmeb Jgoobhgdam.
033oms, bobodsbmmm 3boghozedo obg gobodobpo gb gdymgds, bmd
©ob3é0dobsgool s3ébdomas bbgmop 3bEgmEgds gomsgobyamgool J43-
0b393908g. Lodmgdomodm bodobomomdo obzbodabsgool 83édomas bobol

©s goboggho sgmgboagdol bogydggmdy 3GEgm©gds gggmes gocoggosdy,
doom dmbols bogo@mq\) bodeqpobo ©o amabobg]@g&ob 30600@360%3.

ob3b0dobogool o3éhdomazs bbgs bogndgmgdom, &fdgbol godmzmgdoom,
2369937 3OEIWRIS 939w 3ob03gdedy, bmdmygdoy Bgggmwgddog bmb-
(309Egdd ©0E0 mEgbmdom/dobmdbogor dbgegh 3obmdgddo o 3mbino-
635@0[5 80353@030@ (36 ,,Massengeschafte”) ©o 0d boaoémqygbéog 80(4)0—
3909989, bowog 3obol 6odob-m3z0b9898L Ibmmme Jgmbgbobobbmgsbo

33 30635600l 56356080 ©ol3éh0doboool 83¢domzobmab @ogagdodbgdom, 2016, 33. 50,
bgam3dobofzmdos: hitp://www.equalitylaw.eu/downloads/3706-2016-de-country-report-nd
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36093bgemmds 8g0dmgds Jmbogl.** ol 360d0bsool o3ébdomas 3G Egmogds
03hgm3g 396 dm ©odm393087. ©ob3bhodobozool v3bdomas obh 3bEgmog-
3o 30bowo bobosmol phmogbhommdsdg ob oy bopmdedy w©oxydbgdymo
35bbo3nmbgogmo 96 bomgbogbo gbhomagbomoss dbabggol dmbol. gb gbg-
3o bogbmzgbgdmom 7B8bhybzgmygmagaly baggbmb, Gmpgbsg dbobggdo o
dom bomgboggdo 3bmzgbhmdgh gbmo s 0gozg dgbmosdo. ol 3bhodabogoal
036 domzol 3G0biEodo ob 3bgmegde (0ndEe goé33g7mo godmbazmobgoon
0bbg3mdl), o7 8060l dg3o@bmby ob vgob o398l 50-3g g Lobmzbgdgmb.®

dg30hbmgds gobdobhgogmos mobsbfmbo dm3ybmool Bgbobgd Bmgowo
506(")60[.5 88*3 83b@0[§ 88*3 32]6{1@80, (4)0'76(“’7(4)(5 @Obdé080606007 (4)(")@8[)06
0bobobnézgmo dmddgogds, Gmdgmoi 5393906 gds 306mbdo Bodmmgmom
bmIgmodg boxydzgmb doBbow obobogh o6 0f393L 3obols moblbgdol Jg-
mobgolb o 8380806363@0, 8@(4)39’1)0, @080860(4)363@0, gaa@oebagmq}aqpo
06 omdodgmmgdgmo gobhgdmlb Jgddbol. ggédobymo bobodobomm 3bhog-
0030L @bobdo Fg30Hbmgdobmsb ©oz93d0bgdom, vdzgebo ,g3oébgdm” Bag-
qu)aa)é)os 0(4) 0d8686\) 3(4)0)3(0(4)0@0 Od@om, 0(4)\)88(9 6066(4)(;(")60(90 dGOSOU)
70bd0mmE dogmobbdgzol 30 oéb nbos dmombmgogl (onerousness), véodgo 7b-
o bobosmpgdmpgl gob33ggmo boddodom.® dog. dmagdz03-3mmdnonbol
8(4)(")80[) boboaﬁém@ma 8OOBBOO (4)("'78 80’)6063(4)\)@ @0[56&08060602]@ ‘88*
300bmgdsl ob Jmboo sgomo, bmegbsg ©odboddgdgmo gedywdgdom
dmombmzEs oboddgdnmolbzeb ggédsbymo gbols 3nblbol gogmol (Lande-
sarbeitsgericht Schleswig-Holstein, LAG Schleswig-Holstein, 23.12.2009, 6 Sa 158/09).
03hgm3g 096 0b-340bwgbdnhzol 3ébmdol bobodsbmmmd oswgabs, bmd
3g30hbmgdsl ob Jdmbps dspgomo bmpgbsi 3608635mmzsbo bm ogm
6\)b8@0 0660@86@86[} 8(“’)(4)0[) C?O 8\)0’7 8(“’)(4)0[) (4)0088 50880(470 0(4) Oé)ba&m&q\)\)
(Landesarbeitsgericht Berlin-Brandenburg, LAG Berlin-Brandenburg), 18.06.2010, 6 Sa 271/10).
©ogbgmombaol 8bmdol bobedsbmmmd 3o Bomgome, bmd pyomgndo ©o-
boggmo gbhogono 96 agm bozdobabo Inbymo gobgdml Jgboddbgmo
(Landesarbeitsgericht Diisseldorf, LAG Diisseldorf, 18.06.2008, 7 Sa 383/08).*

0d gnbomydol godobzomgds mabl 0d gobgdmgdsdy, émd dgdmmdmyzobomo
360 g0739803030b56gmdl8ébhmdoblodsbmmoblggbmdofebdmdmdomo

34
0d33 33- 50

0d3g33- 10
0d33 33- 50
0d3a, 33- 50

35
36

37

29



3900036 ©d o 3obg005bgdnmo bobngdsnydmdol 3ébongébondo 8godmgds
03bbdmzmgdnmo ogmb dog. Logmbmolbs o dmdbobybhgdol dofmogdals
boggbmBo, bowsy ghmzgboo bobosmol ghmogbomdgsas goghEgmgdgmo
0 dg30Hbmgdol ogdpbog ghmzgbopa bobosmo dgodmgos 3dmbogl.

1870mmE ©ob3é0doboiool 8336 domago 30bmbdgdmmdol gob s, dmgawa
bodobomgdbogo ©gdnmgdgdor dodobogmos Jgz06bhmgdal fobsomdwyg.
d0g3. 396 dm badosbmmolb dobgogzom gmbozgbo 3nmzbomgdol boomndzgmdy
893006 mgde Hobdmowagbl dobmabymmdol gamgdol obmzggzel, Gobog
Egmodpabo  bodsbomomo opogb. ©odongdom, Lobbmoblbadsbommgdbo-
30 936domss Jgpbopbymagolbmeb ©ozozdobgdom qobogl Jg30fbmgool
dgdmbzgzgob.

bmpgbogdgzehdmgdsBowgbomos mebsddébmdmol dogé, 0ebsddébmdgmo oo
©0dbogdgogmo mbogg dobybolidgzgogmos, s omgmgds, émd ol 3¢hodabogaals
036 domzol obmzgzem spgzomo 3Jmbos bobgmdgzbymagdm dmgemgmaool
b m3g35L. sdopgdom, dmaoo 39bmbo mebobhméo dm3ybmdals Jgbobgd
0030m0obHobgdl adboddgdmol 3omogdnmgdol bomsoboom dm3dgdo doomml
©ob3é0dobsozool om3zgmobs o dobgeb orzobogal, gedsbmb 306m-
bol 3m@bs mog0l 006538bmImgddo o ©ooiE3el mebaddbmdmgdo dgbedy
dbodoggdol 3bboob obidkadoboioobgeb. adbogdgdgmo dobgbolidgzgogmoan
»o30bo Hobdmdomzggbmygdol 935058588, dom Bmbol obibodabsoiosdy oo
©0b3é0d0bsoom godmPzgym doggbosmud o 9bsdsnhgbosmyd 30sbdy.

8. LOB®O63IMO38

bogbobggmol 30b6mbdgdmmosdo Fg305bmgdsbmeb ©ozo380bgdom géh-
oEboymoe dmddgogdl mbo bodsbommgdbogzo Ggsg0do: dmgopo bododb-
omgdbogo bgz0do, bmdgmoz b 9bhol 303806 gonmo ©obibodabsiool
836 dogmmm bogydzmgdmob s dgodmgds gedmygbgdgmo 0dbglb oolbioddgool
bygbm8o bomsoboom gobgdmgdgddo o badobmmgddago bgz0da, Gmdgmoag
©0393806g07mos obzbodoboiool o3¢ domaolmab.

2002 Hemob 17 006306 ggbogdmmmaonéa/dmbomybo 3gz0hbmagdols 3mb-
3983300L  3m3mobndogool 330m@ogzzem bogbebzgmds doomm  396mbo

38 bocgc’ooBgamob 05506')0'30 gpobdéoaogoaoob od&)doq\ogomeB ©9393d0bgdom, 2016, 33. 47,

bgm3dobofzmdos: http://www.equalitylaw.eu/downloads/3707-2016-fr-country-report-nd
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bergoogmyébo dmEgdbodsiool dgbobgd. smbodbymo 3obmbom, bobbmol bo-
dobommol 3mogdbdo, obgzg mgmérz bmdol 3mogdldo dg30e dmbomyéo
893006 mgdol v3ébdomgs (Igbmo 122-46). 5¢0bodbymm bmédsdo dmigdymo
35630bpgdol mobobdo, b ghmo ©oboddgdgmo ob bos ogdzgdogde-
bl gbogmmmgogbo Jgz0hdmgdol bobhgdopnéd d3gpgdgol, bmdgmoms
d0d0bo 06 Fgggos bodndom 30bmdgdol gogadgbgds, bmdgmadsi dgodmgds
dggmobmb 30bol gogemgdgdo o6 moblgds, dobo ggodoznbo 96 ggbodosndo rob-
3bmgmmds ob bogb by dgyddbol dob 3bmagbonm dmdogomb.™

opbodbymo Fgbmo Fombobs dogmomgol 0dedg, ©md ghoo Jdgogos,
dobo boddodol dogbgoozo b sbol bogdobobo boms gbogjmmmgoyé
893006 mgdoe Boomgommb. bmgmbi Hgba, bobsdobommmgdo dmombmzgb
J3930L 30b 33990 JmEgmol 9bbgdmdsl gobizggmo 3gbomool gobdog-
mmdddo. bobhgdohplmdol gobs, gobdobngdol gmgdgbngdos: 3obolb
79mgdgd0l o mabbgdolb Jgmobge s bodgdom Sobmdgdol gogodgbgds, b
bndogdhpéo smddol bozombos s bmédsdo Bodmmgmomo bado Sobmdopab
9600b 86Hbgomds - 5. 63030360 96 3. glbodoznbo 2063bmgmmdol gmobgs o6
3. 3bmgggbogmo dmdsgmobomzol boggbhombals dg4dbs. bog 8ggbgds §dgmgdal
bndogdhpé 3dbobgl, bmgmbrz Loggbabggomol bLozobogom bobodebmmmd
35630b o 2009 Hemolb 10 bemgddbol gowahysghomgdsdo, gobdhobgs oéb vébol
0730390, 030bm 30l bmd bowagm Jigze dgzehdmgdsm Boomzgommb.

2008 gl domgdgmo ogbs 306mbo Ne 2008-496 ghmzgbymo bodoboramals
0b03g3m0Hmdol bodobmommob sEadhobgdol Bgbobgd ol 3ébodabogaals
bogombgddo. dobdo Bodmmzgmomo ©obzbhodobsiool s3ébdomumeo boggyd-
3mgoad: bdgbo, Gobo, gobozgho 3ymzbomgds, Ggmogos, ©H3ghs, sbogo,
3383mnogmo  dgbodmgdmmds,  §3gnbobosbmdol  @ogobgge,  bgdbyo-
mybo mbogbhozos, bgdbyomybo opgbpmds ©o bogbmzbgdgmo swgo-
wo. 9mbodbymo  3obmbo  gobogh  Lorsbm o  3gbhdm  oboddgool
bygb b, bagmbmolbo o dmdbabyégdols (bogbmgbgomol Bomgmom) bgmdo-
boPzmdmdal, bogosmyd ©oEgel, bmgosmyd Jgmegzemgdl s gobommgdsl.

03 30bmbol 3oébggmo dgbemol dg-3 33bdpol mobobdow, Jgz0hémgds bl
©0b36030bs300l gmbds s dmgdymo gobdobngool mebobdow oéb vbol
bogobm ddgpgdoly gobdgmébgdomo bobosmo: ,bgdoldogbo digzs bmdg-

% Lofc Lerouget, Moral Harassment in the Workplace: French Law and European Perspective,
32 Comp. Lab. L. & Pol'y J. 109 2010-2011, 33. 112
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o ©d39330bgdgmo  3obgzgm 3bdndo Bodmmgmom  boggydzmgdmeb
o bgdobdogho bgdbyompbo boboosmol dzgze, GmIgmboig 3obl ndzgd-
©9006gd3b, o GoE d0Bbo obobogl o6 dgogzom 0f3g3b dobo mablbgdal
dgemobgols 96 393580bgdgma, dhbnmo, Eodsediodgdgmo, dgndoibdygmagmo
06 omdodgmmgdgmo gobgdml dgddbol.” odzg ombobodbogos, Gmd Jobo-
mgyboe dmbomybo dg30hbmgdol gobdobngds ©obhs 3bmdol 3mog-

9630 yEzmgmo, Omdgmbsg Lobhgdopnbo bobosmo gbps 3Jmbogl o
©0b360d0bogool boggndzmgdl oéb g30330bogdo.

3g30hbmgd3g 93gmobhgds obibhodobsigools ©3éhdomym bogpdzmgdmab
39380630 bodobommgdobhozem 7géhm dmdgzgdosbos, ©owEasb obzbodobsiool
dgdmbggzedo Lodobmmgdbozo ©oE3ob bodyomgds dmorogl domgdgmo
3mdgool domomo (36mdsl s odmggs bgobpbogbozool oo ggdbm dgno
30337bbogool Jomgdol dgbodmgdmmdsl.”!

&3 8ggbgde 8g30hbmgdol o3ébdomaol Bmagow ©gz0dl, gb godmdmobabgmol
bobbgmol bodobh ool 3mogdboweb (Igbemo 222-33 o 222-33-2) o déb ol
bodobmmosb (dbmdol 3mogdbol 1152-1 o 1153-1 dgbmgdo ©o bogsdm
dmbodbobydggdol Bgbobgd 83-634 306mbols 35-6 dybmo). gb 306mbIgdmmads
3633mEg0d bmambi bogsbm, oby 396dm bgdhmddg s gobdobngds oo-
é03b bmgmbz 3gdgmdo 3odgdol, obg 3mmgggdol dogd Bopgbom od@gdb.
36 m3dob 3mpgdbo 3obpodod dogmomgol, bmd séby gbhomo oboddgdnmo ob
760 gobogh 9333960 Ji3gz0lb dbbzgbhdmo, 96 o9& nbos Eooborml vdzzebo
930300 Hoboomdwgg B3gbgoal dogdol ob bobogbol godm (Igbemo 1152-2LC).
©335()g000m, bmIob 3mogdbo omgomobfobgol dnzoigdol Bhz0bomal dybhow
0933060 3o@soboigmgdol dmdsabybgdg, bmamb 9dol dmombmgl 2000/43/
EC o 2000/78/EC o gdmozgdo.

88{1860[5 8380$6)("7860l5606 07030[)'3030@0 @O aboqgé)oobm boaagom 80(4)88("),
(4)06 6U@Obb8(‘06b Qoabodaaéqyob a(Y)SOQI)Uméob aoog)mb bOmOBOQg(") %(")—
8860 88806(4)(‘088)0[5 OQ?L)DSS(‘]CDDQ) 06088 3(4706(5030 8md83§936b bO}Oé)m boa—
bobyéBog.

201259l bogébebggool 3mbbahogyzonds baddmadbszobagom bobsdsbmmaml
Pobogobgdol boggydzgmdy dgoggobe bobbmol bodsbmmoal 3mogdboly 222-33
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dgbamob 3mbbhogngogdmds, bmdgmog gbgdmes bgdbysmuéo g305bmgonls
©0b08ogmb.2 dobmomos Hobodwgdody 33mmgzs gbgos dgzohdomgdol o
oo Lgdbgomyd Jgz0hbmgdol, o3 boddgh 60630b0q\003m bodobomgdbogo
35bboBmabnmmonl 3mbbaopysonho 3bmdmgdol HobdmboBgbaw, bmdgmag
0bggzg obobosmgdl dgz0hédmgdals bozobmbdpgdmm bgggmobgdsl, bmgmérs
bgdbyomyé dgzofhdmgdab.

bgdbgomybo Fgz0Hdmgdol obsdogmo bobbmolb bodsdmmol 3mogdbdo
dg3000 1992 Fgamb o 80608067@0 bmgmbs ,bbzobo dgz0hdmgds 6&d0636ob,
dgdobols ob/s odymgdol badyomgdom bgdbyomubo bobosmol bozgomol
dobomgdee, bmdgmoi Bowgbomos nogmgdsdmbomgdol dmbmpoo godm-
8363600).” 1999 Pl dgzofhémgdols BogggBol) dgomel ogdops ,3ghmmes”.
2002 Hgamb 30 gobdobhgds dgozoms @ 35dsagbmmdol gogobdmmagdol
doBboo ggzgme gmgdgbpo goydds gebsbhgdowsb, Nogmgdsdmbomgdol
dmbmpoo godmyggbgdol Bomgmom. goboBogzbgdnmo bmédol mobobdow
,bbzobo dg305bmgos bgdbgompdo bobosmol bozgomol dobomgdsw obzgds
1 Pmoo o6 15 000 g3brm3deg 2060d00". 30bbhodnEogéo boddm ©ogybobm
0030b  3boghozol 03 360bE0dmeb ©o303806580m, GOmIMol ®msobobdow
©0783989m00 babzgmol ozl gds bamsebowm badsbmmgdbogo boggydgmoal
3567987. 9L 360b3030 30dmIbob gmdl vedosbol o dmdomedob yamgdsms
©93moboEool 3-8 dgbmomab o dmombmglh, bmd bo30bmbdpgdmm mb-
35bmb ©obodogmgdo gbos gobdobpmlb bozdobobow bommop o dxbiom.
3oblbobomagm bogddgdo bobodsbmmmd Bomgsams, md bobbemol bodsbomoal
3mgdbo 333530s bgdbpompbo Bg306bhmgdol ©obsdogmobogzol 3obal
obzol obsdogmol gamgdgbpgdol sgdzenpydoe gobbodmazbolb gobgdg.
3qbododobo, Boomzoms, md bmébds ghobsomdogggomos babzgmgdol bos-
dobobo bodobmmgdbhogo boggydzmol 360bE0dl o vébmzgzEs 93 3mbbioe-

@UGOO[).

037030 bobbmol Lsdobomol 3megdboly 222-33 dgbemo ©dgzobo gob-
dobiyogl bggbpomnéo dgz0hébmgdol ebodogmb:

W bgdbgomuyéo dgz0hdhmgds obol 3obobmgol bobngdonybow bydbgsmybo
bobosmol ggzol dmmbmgbs, Goi 03606936 dob moblbgosl, “edpgbooa(

42 3oo0fyg3ghomgool 3gdm3mgdyma, 0bgmobnéb-gbmgoba 3gblbos bgmdobofzomdos:
http://www.codices.coe.int/NXT/gateway.dll/CODICES/precis/eng/eur/fra/fra-2012-1-

0067?f=templates$fn=document-frameset.htm$q=%5Bfield,E_Alphabetical%20index%3A%5Bor
deredprox,0%3AHarassment%5D%5D%20$x=server$3.0#LPHit1
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mobbgool 8gdmabggmo o Jgpbopbdygmagmo Jdgrgdes, o6 ddbols 35ds-
80bgdgmm, 3y ob vmdodgmmgdgmm godbgdmb.

Il. bgdbyompyé Fg30H5bmgosl Bgodmgds b Jmbogl bobhgdsnndo bobosmo,
oy ob bebgogmogds 3dodg Bghmmol gméddom ©s bgomyho ob gobkgoob
0 ddoo dodobo véol bgdbyomybo bobosmol dmdbobnégdol domgds, doy-
bgogem 0dobo, gb 3gmEgds mogo@ Jigzob oghmédol oy dgboedg Sobol
boboggomme.™

@. 000V

2003 §gmb ogomosd doomm mbo bogobmbdogomm w©g3bghoe 215/2003 oo
216/2003 gzéomzogdorol 2000/43/EC o 2000/78/EC adrgdhozgdol gbrmagbym
bodobomomdo Eabobgbgom. mbozg obgdhogzs 0dgmbgdl gzébmdol 30380ék0b
3qbododol obgdnogzgol, domo @oggebzol boygbmlb o ©obzbhodobsiool
03bdogmymo boggdzmgdel homgmom. mbogg ©g3ébgnob 3g-2 dgbmol 39-3
3gbdio gob3ob ozl dgz0fbhmgosl obgdnoggdol dbgogbop - bmgmbys
0b0babybzgm Jigzol, bmdgmbey gbos Jmbogl ,dgde80bgdgmo, dhbymo,
038330 gdgmo, 3gnboEbdymagmo ob smdsdammgdgmo gobkgdml dgdd-
bolb” dggao.

bopgbog 3g30hbmgds Bopgbomos obogddgogmol dogh, opomosdo ©o-
boddgogmbog o ©adbagdgdgmbog 3obgboldggdmmos giobédgdsm. &od-
©gboor bozobmbdgdmm ©a3bgho 9boggghl 333mdl ©obzbhodobsiool-
30 3obyboldgzgdmmdol gobgzmgddy, obidkadobsiool gdgomm Bodwgbol
3obo bbgo 30bgdl 3obmbolbdggdmmds ©og30bbhgdom bobgmdgzbymgdm
©d  Egmodnybo Lodosbmmol Bmgowo 3&obodgdol 8gbodedobop. oy
sgomo  od3b  bobgmdgibhgmgdm ghomogbmmdsl, dog. ©obogdgdgmbe
o ©dbogdgdgml mbol, gl n3060366gma 3obybolbdggdgmos dobzgmoal
9990909033, “owaob dob od3b zomEgdnmgds Eoorgol bodydom godkgdm.
603 899bgos 3bmaggbonm 303306 gol o 3oghmasbgogdl, dom ob gzobbgdom
3obybolbdggdmmos doma Hgzdgool J3ggdgdobmgol, oy odpogbop ob
gn@pobosm Hamomo alb3éodobsigesdo (3og. obibodobsigooligh dmBm-
g0l gdom).

3 boggéobggool bobbmal bodobommol 3mgdLbo, Igbamo 222-33 (2016 favol dgmdadgmdam),
bgam3dobofzmdos: hitp://www.legislationline.org/documents/section/criminal-codes/country/30

a4 o(homoal 6356080 ©obiéhodoboiool 83¢domzobmab ozazdotbgdom, 2016, 33. 38,
bgam3dobofzmdos: hitp://www.equalitylaw.eu/downloads/3736-2016-it-country-report-nd
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2012 Gl dogmabol babedsbommd dbomagnmen 3bm ogbopogmo dobo -
30630 dobo dgbgzgégdol dogd Bowgbomo dgz0fhébmgdobomzol. dmbedsdmmyd
doohboo, &m3d dgz0hbmgds Bowgbomo agm 80b30L yzgmoedg domoma bhob-
3ol dgbgzgégdol dogh o sdpgbsw dggdemm gogmagbs dmgbrobs dobo
obogddgo7mgoal ndéogmgbmdsdg, bobomzobos dobybobdggdmmds pogzalbés
3063b. 3gbgrgégdl obogomyomybo b Imgmbmgom 3obygbo, opdie
bodobomgdboger Jgbodmagdgmo ogm ghopbogmop ©o30bbhgdmps 3o-
bmbolidggdmmds onbowogm 30bbog ©o Jg30Hbmgdol Bedwgb 3mbzbgnaym
30bbog ghmo s 0dozg §dgogoobomzgol.

J. Jb3VBIM(*>

936 m30330é0l 2000/43/EC o 2000/78/EC o gdnogzgool gbmazbnm bodeb-
»om3o @063(4)630 dombo 2003 Hemol 62/2003 5060)60[5 domgdom qobzomybo,
0@dobobhdoEogmo o bmgosmybo mmbolbdogdgdol 8gbobgd. ol Jmogagl
©0b360d0bszool obgo boggndzmgdl, bmgmbopss: Lobmdbogo ©d gobosy-
60 3go3bomygds, bgmogos ob &fdgbs, Jg3myoymo dgbodmgdmmds, sbo 3o,
bggbyemybo mbagbpoEs s 3bEgmEgde Eabaddgdol, begosmybo oiggal,
beogoogmpbo Fgmogzemgdol, gobocmmgdol, bogmbmobs s dmdbobyébgool
bgmdobofzmdmadaly boggéomgddy. ©odopgdom, obbgdmol dmgowa 3obmbo
333myonmo 8gbodmgdmmdgdol 3dmby dobgdobe ©o domo bmgosmybo
Bobmgmmdol dgbobgd (RDL 1/2013, 29 bmgdogbo, 2013) bmdgmog

3060)60 62/2003 605806)@03[5 dgzofhmgdol, bmgméys ,,6360[)803(4) NS
bobydggm 39300, Gog ©o3e3d0bgdgmos “obmdbog ob 30)6032]@ 330)350—
mgdobmab, bgmogosbmeb ob &Hdgbobmab, 3gdmyrym Jgbodmagdmmdsl-
006, 0153006 6 bgdbyomyd MmEagbhoE0obmeb o Gmdgmol dod3bow obobaogl
06 0§393L 3060l moblgdolb Jgmobgel o 83ded0bgdgmo, gy oibdygmagmo
96 opdedgmmgdgmo godgdmlb d54dbsb.” s0bodbymo 306mboo 33emomg-
30 893000 d3bgmzg obogddgdgmme 30bmbdo o dg-4 dgbemol dg-2 3nbdpdo
000060865, HOmI  oboddgdnmgdlh ofzm gygmgde ,3o0bopo  sbmzbgdal
bgm8gnbgommdadg o domo oblbgdol bocmobopm 3dowozobigdedy, bog
dmoEogh 0gbhgmag op3olb bgdbgompéo bobosmol bophyzogébo o6 o30dozy-

45 96306700l 56306030 ol 3hadaboioal v36domazalbomsb pogagdabgdam, 2016, 33. 39,

bgam3dobofzmdos: hitp://www.equalitylaw.eu/downloads/3682-2016-es-country-report-nd
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b0 bgmymazolbgeb.” gb dgbmo bobodsbmmmgool dogéb dobomopop godm-
09ggbgdmeo Lgdbgompbo 8g30Hhdmgdobzeb wobogdgogmgdol @obsozezec,
07330 dmmm Ebmb oofym Jobo godmygbgds 8gz06éhmgdol bbgs agmédgdals
Pobosmdgasi. odongdom, obogdgogmms 30bmboals 54-9 dgbmols dg-3 37b-
Jaiob 8" J39376dpol obobdo, Bodmmzgmom boggydzmgsdy dgzofhédmgds
©ohgbgdnmgosdo dmdydogg 3obhgdol dodobm 9bhol obmagszs, Gmdgmoy
0dbobybgdly badbobybowsb gomazobygmagdol obiedmobybo bobpgmol
boboo. ggbm3dol 3038060l obgdnozgdol gebdabngdowsb boghyzgdo -
o’ ©d ,©035d306gdgmo” ob g3bogds Jgzofbmgdals gbdobyd gobdod-
0gdodo.

gb3obgmoaly 306mbdgommdol dobgogzom, bmogbog dgzohdmgds Bowgbo-
oo Eobogdgdgmol dogh, ©odbogdgogml ob gzobébgds 3obybolidggdamaem-
do. bmgmbz bobbmobbodobmmagddboge, obg Lodmdomodm bodobomgd-
éo30  3obybobdggdmmds  ©al3bhodobozoobmgal  obhol  3gbbmbomydo
bobosmoly o dbmmme 03 30bgdl o6 mbgabodoiogol g30bbhgdem, 3063
Boowgbl @ol3bodobsigool odnb. Bgbodedobo, bosgedymaeamgdo, bzm-
mgdo b 3bmaggbogmo 30330ébgda 96 8b0sb 3obybobdggdmgdo domo mo-
65d3bmImgdol, §g3¢gdol ob dgbodg dobgdal §dgwgogdol godm.

3. 003N

1996 Hemol 4 5z330b@Hmb gggbhompbo 30b6mbol mobsobdoe @oboddgdnmames
3990momgmdol Jgbobgo, ,dmbomybo dgz0hbmgds bodydom spgomdy”
30bdob(hgdnmos, bmgmbs ,&odpgbody obobobybdzgmo ddgogde, dmdgmo
3dg0dmgds 0gmb gbmo s 0gogg ob gobbbgozogdmogl, dgodmagds fobdmadzal
30330600l 96 ©ofgbgdnmgdol Bogbom ob gobgm, bmdgmoi gébdgmogde
bmob 3033970 3géhomoal gobdogmmdado o og3b d0d3sbo ob 0f393L wo-
boddgogmoly 30bmzbgdaly, dobo mablbgool o6 ggodozndo 96 ggbogdmmmgogbo
bodbmamols Gamobaol ... bodbobnddo gmmbols wbmb, dobo boddosbmdolb-
I Jeo03 | 43z ©
»30b boggbhombols 354dboly, ob gdedabgdgmoa, 3 gmo, odsdiohgdgmoa, 3g-
76o3bdgmagmo ob omdedgmmgdgmo godgdml dgddbol oo dmdgmo gob-
boggomdgdom godmoboggds Lopyzgdom, ©odobgdom, Jdgwmgdom, 79bwmgdom
o6 gomdbbhogo bofgbhgdom.” gl ddgogdgoe Bgodmgds ©30380bhgd7mo
ogmb (4')3@0600[50)06 ob @6836050}06, 393 myonm ggbodqub@m&obmo&
Sbogmab, bgdbpomyd ™bogbhogosbmeb, bigbmob, &oboboob, gmbosyd

46 dgmgools 05806')0'30 @obdéoaoso@oob odé)doqysobmoE 03933067800, 2016, g3. 50,
bgmdobofzomdos: hitp://www.equalitylaw.eu/downloads/3676-2016-be-country-report-nd
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390360 gdobmob.  @sdspgdom, bobbmol Lodsbmmol  3megdbol 4422
dybemo 8go3o3L 8g305¢mgdol Bmgom 836 domazolb o adbodozgr siboogdl:
»439mob, 3063 93056 mgdl bbgs 30bl @ aEolb 96 gbos bmEbms, G md ol
360d3bgemm3zob gogmgbsll dmobpgbos magobo dJigzem dgbsedsdobo 3obol
6("7606(4)08 508880@8%8”

Hobmoboz0 0bsbhmbmonl ggogbomyba 30bmbo (Igbmo 12) s Bmgowa
3bho-obzébodobogogmo qgogbomybo 30bmbo (Igbemo 14) 3ébdomoggb
893006 mgdel, bmgmbs obzbhodabsogool gmddsl, o dnbhpoo 0dgmbgdgb
936303300l 2000/43/EC o 2000/78/EC mobgdhozgool ¢gdbpb. odobogoal,
bmd bodndom dEgomdg dgz0Hbmagds gbobmymop b dJmbzgodomoym
bogmbyz 93 30bmbgdal, obg @oboddgogmms 3gmomomgmdal Jgbobgd
1996 Pamols 306mbol dmddgegool boggbmBo, &obmdbogo mobobfmbmaenl
09EgbdmYbo 30bmbo ©o 3mgowo vbgo-olbibodobsgongmo ggogbomybo
396mbo dogomomgdgh, Gm3d obogdgool nbmogbmmdgdol gobgmgdda 1996
Pamolb 4 s330bHmb 306mbo gbos 0dbgl godmygbgogmo. gb godebormgdy-
wod 0dom, bmd 1996 Hmob 306mbo Jgoio3lb ©gpompd 3bmEgondbgdl
dbbggbdmms oboEogo o gobboggmbgdom 3obgow obol dmbagdymo
bodydom sgomdg dgz0hbmgdals 3bmdamgdab.

2009  Ggob  bogmbbpoppzom  bobodsbommmd doomm gowahyzghomgds
bobbemol bodobommol beggbmdo 30bmboly gobbadmabymmdobomeb ozo3d0-
69000.Y bobodobommmd vmbodby, Gmd dmgowo 9bho-obibadobsiogmo
0gEgbomybo  3obmbo o bHobmdbhogo @oboblmbdmdol  ggroghomybo
396mbo, bmdmagdor gobbedmgbhogzgb Jgz0hbmgdaly 36g00l, 3339096 J3g30b
obol, oy ob godmofzgsl 8gdedobgdgmo, dphdgmo, ©odsdiobgdgmoe, dg-
76o3bdgmagmo 96 0mdedgmmgdgmo gobgdml dgddbol obg, émd dob
Bodwgb 30l 5é 3Jmbrs 9dgzebo gockgdml 8gddboly gobdbhabgs. smbodbyma
03 dgbhom bmddo 56 3mbbnonyzogéor 0dbs 3bmdoma. vdgoeb dgodmy-
30 30dm3obobhgmdgh 306070, b3 bobodobommm dmombmal 30b3babsals
0bbgdmdsly Lodmdomodm-bodobmmadbog boddggddos. ompdie ©dgzodds
0bhgb3bgnoiEosd dgodmgds dgddbol ggdhmzogdobols badobmommeb gébm-
367mo 306mb3gdmmdoll dgbodedobmadaly 3bmdmgdgdo. oy Jigzob odab
B0 gobgdmb 394360l gmgdpo, g3ém3o380é0l badsbmamo s gbmazbymo
bodoboomo ©o0dg 3mbzbghym gobdbhobgol b dmombmggb. Jgbessdoboc,
0dobmgol, Gmd g3khm 3033060l bodobmommob Fgbododobmdsdo ©obkhgl

4 Summary of the judgement in English is available at: http://www.codices.coe.int/NXT/gate-
way.dlI?f=templates&fn=default.htm
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96m3bymo 30bmbdpgdmmds, bobodebmmmb gobdobngds gedmygbgdymo
7600 0gbgl dbemmm bobbmol badob ool boddggedo oo obe bodmdomagm
bodob ool bogdggedo.

boEo 3gz0hbmgds Bopgbomos oboddgegmol dogh, odboddgogmb o
obogddgogmb - mboggb giobédgos 3obybobdzgdmmds. badmdomodm Jo-
bnbolidggdmmdol dmgopo 360bEndgool msbobdow, adbaddgdgmo  3oby-
bobaaaéag’poo G\)Obodaa&a@ob 800(4) BO@UBO@O @0(47@888()[)0)30[), (4)("7—
gboi dbbgghdmo (3ommdol doommlb Bosbol obodmondgds. o3 Hgbob
dobgz00 ©odbogddgogmlb mogiobdgds 3obmbolbdggdmmds ©obogdgdymol
808(4) 80@860@0 Q\)OL‘)&@OE]OBDBOO[)O’)SO[), (4)0(9605 800’) 8("—)(4)0[) Oé)lba&)(*)él)
0gbobdogmo  303d0bo, dogbgoogzom 0dobs ébmd ©adbogdgdgml dbomo
dgodmgds oéb Jogdmmpgl. 8dzgzebo bganmobgdols dodsbos 0dolb 7B3ébhmb-
h3gnmgddos ©odmzggmos odgzebo 3obgbobdggdmmadol “olbsdy. mydse,
oy ©93bsgdgdgmo  ©osdph30Egol, “Omd Eoboddgdnmo dmddgpgdos gob-
3bob o6 pbgdo gonggbombomgdmmdom, ©obogdgdgmo 3obopom 0dbgds
3obybolbdggdgmo.

8. 60@IGOBOIBNL LOBIB(M48

1994 Hemolb Bdmgoo »obobfmbo dm3ybmdoly Igbobgd 3050’)50, bmdgm3og
2004 Gl dgz0@e 33momgdgdo g3ém30380bol bodobmommob 3obhdm-
boBoooly dodbom, 3ébdomogl olbibodabsgosl &obol, gmbognébo znomgbo-
m™gdob, bgmogool o &©H3gbol, bgdbyompbo mbogbpozool, dmmoagozgéo
dgbgogmgdol, bggbol, Jmgomoggmdol, o bLodmdomadm baopgbol be-
07nd39m3g. 03 306mbol 3oébggmo Inbmols mebobdo:

Y 50600600’) 600030@05606363@0 606bb303363qp0 dm3ybmdoly 93bdomgs
036 9m3g dmoEagb 3g300bmgoal s3édomgaba.

2. 3930hbmgds, bmdgmoai bobbgbgdos 1 336dpdo gnmolbbdmol digzeb,
bmIgmoy ozd330bgdnmo dobhzggmo Igbmol 0”7 J39376dhndo hodmmzmom
60369006 b J3g3zobomob o bmdgmboi od3b dodobo o6 Jgrgaow ofzg3b
300l moblbgdols Jgmobgol oo dgdodobgdgmo, dhédnmo, ©sdodiodgdgmo,
gnbobdymagmo 96 omdodnmmgdgmo gobkgdmb 394dbasb.

8 EOQUéQQBngob bodggmb 06606080 @obdéoaoBOBoob odédoq?gomeB ©0393306kgd0m, 2016,
a3- 42, bgem3dobofzmdos: http://www.equalitylaw.eu/downloads/3740-2016-nl-country-report-nd
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0gbhnbo dgbemo Jg300bhmgdobmeb oz0380bgdom dmigdymos 3obmbda
obo 3ol boggydzgmdg 0obobhméo dm3gbmdol gbobgd obogdgoal boggdhmdo
(1 doobo, 2004) o 306006'30 »obobfmbo dm3ybmdol dgbobgd Fgdmmoymo
3qbodmgdmmoal 8b gébrmbo3gmo 93903gmamool boggndzgmdy (1 ©g39dgébo,
2003). 00bsbfmbo dm3ybmdol 3mdobool dopamdol dobgozom, Jgodmgds
0dol @obgzgbs, ©md 3mdobos doohbgsl Jgzofhémgosl, obiékadobsiogmo
dm3ybmdol sddodgonm nmbdow, Gmdmob godebmmgdsis dgndmgdgmos.
Eob3bodobogogmo  Jgnbopbymaol  gbomo  8gdmbggzys 9 oomzmgds
bozdobobop dgzohdmgdobmgol, dogéed Jgodmgds ©o339moq0E0bogl
30b o306 ol 3ékodobsgonm dmdybmosp.

893006 mgdol  93bdomgs  dadobogmos  ©odbogddgdmol o6 gzgme 03
300l 3gb, 3063 ©odboddgdmol babgmoo dmddgwgdl, Gog bodbaglb, émd
07 Jg300bhmgdol og3b sgomo 3mmagggol Bmboly, dbbggébdmlb ob Jgndmos
dmmbmzl ©dbmazgal 3obybo, obodgo 930l boggmow Pbos dodobmmb
©odboddgogmb. dbbggddml Jggdmos dobgbol dmmbmgmlb ©adbagdgdgmb
0dobogol, bm3d dob 96 Joomm bozdabobo 36g396300mo S EIE3000 dmdgda
o 0dEgbom Eoobhm3z00 mog0bo gomEgdnmgds, Omd ©olbidodoboioolbgeb
©d 300 Jmbol Jgz0hbmgdobgeb mezobyggemo 3bmdol Sobmogdo dgqddbs.
dbbggbhdmgdl @odoggdom Bgndmosm Bmgowo Egmodpyéo bodobomol
qobamgddo  bodmdomodm  3mgdbol bogydzgmdy dmmbmgmb  3obgbo
30mg390L o dgbedyg 3obhgdl Bgzofhémgdol Jgdmbggzedo.

(). 3390300+

d39gmoly 3bogommo  30bmbo, bmImgdor 3bdomoges ol 3éadobsiasl
bbgoobbgs bagbmdo gogbmosbps gho dmogod - obibodobsgool
3gbobgd 3060680 2008 [gmb. 306mbol ogobogb 83dwgy Laggbmgalb: 1.
bodbobybgdbog bmgbgosl; 2. gobommgdal; 3. dmmogognd bogddosbmdsl
©d ©oboddgdol shoborsbm smbpbodpol bogndzgmdg Jbmdol doB3obBg;
4. 508bgbolb ©ofygdol o [obdmgdsl o 3bmagbogm smoobgdsl; 5.
3Om3gamo  mdaobodsiogdol fgzbhmosl; 6 bodmbmmol, dmdbobybgoal,
bogbmgbgdmol Jofmmgdsl, 8gbzgobgil ob bozsbm mmbolbdogogdl; 7.
206360 gmmdl, bodgooEobm ©o bemgosmyd dmdbobybgogdl; 8 bogosmpdo
©0303930L Lobhgdel, 1dndg3bhmdal odmazgzel ©o goboblnéd ©obdadbgdsl
3obommgdobogoly; 9. gbmzgbym bodbgobm s bodmdomodm badbabybl; 10.
bogodm bodbobyhl.

? 8390900l 96356080 ©obibadobozaol 036domzobmeb o303d0bhgdom, 2016, 33. 40,
bgmdobofzomdos: http://www.equalitylaw.eu/downloads/3684-2016-se-country-report-In-final
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©ob3b0dobsool Jgbobgd 306mbol mobobdo dgz0Hbmgds Hobdmopagbl
ol 3b0dobogool ghm-gbhom gmbddol. 306mbol 3oédzgmo mogzal 3g-4 356dn3o
dm3gdnmos 3g3gao gobdobhgde:

,,888066‘)(")860: dGaSO, (4)(7788@06 Q‘)OboSb 30(4)0[5 Q)Oé)l)ab\)b @O @0508‘80&863—
oo ob3zbhodobogool ghm-gho  bogydzgmmsb, Gmdgmoedy bggboob,
0bbggbgbnm 0gbhmdsbmob ob godmbonzoboob, gmbozgbhmdsbmab,
“9m0300b00b 0b OFIgbobmsb, 3gdmynnm dgbsdmadmmdsbosb, bgdbyemyd
0€09bhoE00bm0b 06 0bo3006.”

33909030, bmpgbsg dg305bmgos  Bopgbomos  ©9bsddbmdmols  dogéb,
0b033bmIgmo momddol véhobpbdmlb vé vggdl 3obgbl oo ©odbagdgogmoag
gom3zgmozgol ob 9390l 3obgbl. badbobybgddbog bmzdbgosdo dg30Gbmgoals
03bdomas 36 3gmEgds ©adbagdgogmBg. ol3éodobsiools dqbobgd 30bm-
6ol @obobdo, dbmmme 03 dobomo Jdgogdgddg oggeb ©edbogddgdgmo
3obygbl, bmdgmmoi gagmgds vdzm ©odboddgdmols bobgmoom doommb go-
©ohy39thomgdgdo. 93pgbo, 30bl b Jgydmos ghogmmlb mogol 0obad-
3 mdgmb, dmdgmbep odbaddgdmol bobgmom dmddgogdel gomgds ob
0d3L, abiéadobsozoolb odmol bogydzgmdg 3g30Hbmgdol godm.

©odboddgogmb dgzofhdmgdol dgdmbzgzedo odsb zomogdnmgds godmodoml
©d gobobmbEogmml 3mdgoo ©9b5ddbmdmgdl dmbols dgzofhdmgdols oem-
bogggmoe. o3pgboe, ©odbagddgdgmo  3obmbolbdggdgmo odbgds Bosbdyg,
oy 396 dmobgbbgdl godmdogdol o gmbozdymo 3mdgdol domgosl bbgo
®06033bmImoll dogéh Bowgbomo Jgz0hdhmgdols spmbozzgmow. 93obomob,
603gbopoi ©odbogdgogmo 3abybobdgzgdgmos bodydom gobgdmBdg, doom
dmbol gbogm-bmgosmyd gobgdmdyg, dob dgodmgde ©og30b&Hmb Bmdgdol
domgdol gomEgdnmgds ©o dgbodoedobo 3obybolidgzgommds  3mogbigdols
dbboab Jg300bhmgoal Jgdmbggzedoys.

(0. BOB6IMN>°

00b5m0b ©olbzbodaboiool bofobssmdpgam 306mbo, Gmdgmoy Jomgdymo
ojBo 2014 Hemob 30 g 3938g6b, 3¢domaol @obd&)OBOBOGoob obgomo 608636000,
bmgmbods: HobhdmBmds, sbozo, dgdmyonmo dgbodmagdmmds, bgmogos,
&hdgbs, bgdbyomybo mbogbpopos, dmdomadgmds, gbs, Jgbgonmgos,

0 @053070[) 0660&030 ggol)dc’ooaoE;oBoob od@doq?gomeB ©9393306kgd0m, 2016, 33. 36,

bgm3dobofzmdos: hitp://www.equalitylaw.eu/downloads/3874-2016-finland-country-report-nd
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3omonogn®o bogddosbmos, 3bmagbongm 39380680 Logdosbmds, mrobybo
7600gbmmdd, 2063bmgmmdol Jpgmdobgmds b bbgs dobowo bodsbo.
ob dmogogh Gmamby bogbm obg 39bdm bygbmb, obhowpo o mrobybo
3bmzbgdol o bgmogool @orzol gedmzmgdom. 396mbol 33-8 Ipbwmo
36domagl dg30hbmgdel, bmamby ol 3é0dobsigooly gméddal, bmmem dg-14
dgbemo gobdobogl dob:

,,606%5)&)0 ob de facto O@OSOOBO[) Q\ooé)l)abob 33@0%)30 >booly 33306(4)00360
oy Jdgdmebzgmo Jigze oze3d0bgonmos 3g-8 dgbmol dobggm 3n6dndo
Bodmmgmom ©obzbodobsiool 3089398000 o 83 F0BgB3go0l 30dm, Jigze
4360l ©sd0obobmzol @odsdizadbgdgm b dgndosbdymaegm, 39d080bgdgem,
Iéym 06 003933mmgdgem gokgdmb.”

393006 mgdol bmpgboi odalb sogomo ©obogdgdol boggbhmdo, dobgbal-
d3g0gmos, bmambs dgzofhdmgdoly Bodpgbo 30bo, sbgzg ©odbogddgdgmog.
3ol 89dgy “o dbbzgbhdmo oghygdl ©odboddgdgmlb 3ol fobosmdwga
dodoboygmo  Jgz0hbmgdol Bgbobgd, oy ©odboddgdgmo 39é€ doomgdl
bomobopm B3mdgdl, Boomgmgds bmd ol obpgbl obzbodabsigosl. 2gé-
2gbmdom 9b sbol gob3zgymo, 3obybolidzgdmmdol ogogg Leboobho

363gwEgos oy ods bobfogmm wofgbgdywgdgddys.

093035 dmddgoo ©abibadobozool bofobossmdpggm  3obmbols dogmada
3dgbzmaedeg (2015 Hgmo) oblbgdmdos obzbhodoboiool o3ébdomaaly 8gbobgd
396mb0, bm3gmB g 03bzgmo 78gboglds sdabobndogonmads bobedsbmmmad
mogobo 2011 Gemols 9 doobolb goofyzghomgdsdo.” boddg gbgdmps ghor-
3(4)070 %063(4)0 8036836@0)60[) 803(4) 5063@330%00) 3(4)m6<47080b ,Romano
— TV 60@063305, 5)(\083@06 amboéﬁaqumo 8@30636000 605080’)0@835@0
3930h6mg3L s sb 39300 ol 3€0dobsool vd 3¢ domsg 306mbl sdbofomBo.
bobodobommd dooBbos, Gmd Lopgmgzedom 3bmgbsds Hobdmowpagbos
,3mdbobydgdol”  obzbodobogool v3bdomgals  30bmbol  doBbgoobmgal.
bobodobommmd bogzombow dooBbos 0dol godmé33g3e, 3bmgdsdsd dgmabs
o7 6o 3m8s Jmbobmgmdol moblbgos gobgmdo. boddgdo oanbos, Gmd
893006 mg30b 036 domz0b 3060300303690 Ibmmmm0brogomgdl, sbhedgo
2379390b0(3. 93 3bbog bobedsbomm Eogybwbm g3bhm3dol bodsbommosbmdoal

5 (80630’)0[) U%agogbo OQBOBObOé)OGOU@O bOl}OaOé)O’)Q\V)(")l) 60&00688800@860[) 838(")6@863@0

3960 0b3mobnd gbsdg bgmdobofzmdos: http://www.codices.coe.int/NXT/gateway.
dIl/CODICES/precis/eng/eur/fin/fin-2011-2-001?f=templates$fn=document-frameset.
htm$q=%5Bfield,E_Alphabetical%20index%3A%5Borderedprox,0%3AHarassment%5D %
5D%20%x=server$3.0#LPHit1
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bobodobomml gopohyzghomagosl bogdgdo gobds qgéeb (C-54/07, Firma
Feryn, 10 ogqpobo 2008 (ECR 2008, 1-5187)), bogpo(j QQOBOQBQ, bmd &obmb@ogo
00bobHmbmdaly obgdnhogzol d08bgdobmzgol 3ok wadobo ol zbhodabogaals
obopagbo b vbol syEemgdgmo 3mbibghnmo 3oébol opgbiogoradgds,
bmdgmog 93030390, Gmd dbbggbdmos. Lobodobmmmd dookbos, bmd ggo-
bgodo dmIgdo Hobhdmowyggbgb 3obhoms 237xb, Gmdmgdoy godmobBgzosb
3000 (hdEOE0YMO P HNP00 © 350 3035k 3blgdmdl ol 3ébodobsiool
3698303933007 ©obzb0doboiool o3édommzol 30bmbol d0dbgdobmgol. mydize
0dol goofyzgnobol, 3gmbos oy 9bs sgomo ©abibhodobogool, bobe-
dobmgmmd 0dbzgmo 9©ad00bol Pogmgdoms gzbmdnmo 3mbzgbiooms o
00bgmol  3mbbhonnEooe ©oEnm godmbopzol mozobygmadedy, Gowpgeb
00300 ©0b360d0boiool v36hdomzol  30bmbo  dogmomgdws, bmd dabo
doBobo 0b ogml godmbopzol moz0byogmgdol dgdmywzs. Lobodebmmmd
aodmbopzol mogobygmgdsdg dbzgmmdobol goomgemobfobs sEodosbol
J9mgdoms gabmdgmo bobodobmmmb 3bhodnozs godmbopzol obnobhnm
R®&390006, 396dme 30 bohobobmob ©ozogdobgdom, bmdgmoi sbogbl
“gommdol ©adobobzgdol ob g3oB3000gosl, Lome dosmPoml bedmgopmgdol
3bmzgmzohgdsb.

bobodobommd osaebs, Gmd boogm gowsrgdol bgbogdo ogm oydm-
éobhymo s dgoEogos bogobol gmgdgbangdl. bighgddo godmygbgdgmo ogm
3m8s 3gbhlmbozggdol 30600zomndgdo, Goms bodo gogbzom bhgbgmbodymo
©33m 3000w gg00bmzgol 3m8gdal dodobo Jmbobmgmdol ndébegmgmdsdo.
byé0gddo oblbgdymo Eodm3oEydnmgds godmEgdgmo ¢ sbol bmgmb(s
Jmbodbhgds ob ggogdpo. mozobmogo godmEgdob bpomog ob vébob Indymo.
bobodobommmd dogmams, bmd godmbogzol mozobngmgds megol mezda
a3nmobbdmdl 3omugdnmgdolbsg oéb ogm gmzggmazobo bogobdmgdol godbgdy
dgpboEbdygmagmo bbzgoobogol, dbog ob Hospggds bozsbm ©obingdbb o
b godmofggal 3bmgbgbl oadosbgool vbbgdnm 3bmomgdgodg. dmds
3ghbmboggdo, dmImgdoi godmygbgdnmo ogm gowoigdeda, dobmmai dg-
odmgdmes 9mdsdgmmgdgmo gmaomoygm dmds dmbobmgmdobomgol oo
bobodobommma oboi EoEabiybgdnmae dooBbos, bmd gowsaigdgoob 35dwga,
3dmgogbhmo dm3s Jgodmgdmes  godbpobogm  ©o3ebzol o6 bLongzogho
8gnéoibymaaol bodadbyg. bgbogdol Bmaogbhomo bigho dgodmgdmms vemddy-
o gmgomoym ©35330bhgdgmop o6 dgpbopbdymagmen ©o dgodmg-
dmps godmghzes 3bmmgbho dmds Jmbobmgmdodo. mydzoms, dmds dm-
bobgmgmds  3gmomgobhgmdomei  dgbgose  3bmgbodgdom  godmfzgym

42 da3066-MIGNL LY3VBMBAIV IO () HIBINMHIdY



3obbogmgol. bgébogods Hosbomoalbgl dbzgmmos 3ébgbobs oo hgmagzedosdo
73603mgbmdsbmseb 8gpobgdom dmdgdal bybd g3mbmdminéd oo bmigosmyd
dgmdobhgmdedg bodmgomgdsado. bgbogddo ob gmaoms Ihbmds dmds
0©5d0sbgdol dodobm, o vés obgom god3000780L 96 3bmgm el Jmbos
0@gomo, €y 93bhdomumo  ogbgdmes  badoghygomm  3m33eboobomzals
3odmbopzol mogzobygmgdol qgobmgdde. Gog dmozobos, 3bhmgbhods ob
0gm ©m3ndgbhndo ©o ob Jgodmgdmes 30639l gmbgomps sbgmop. ob
ob oboboges dodbo bgommdol sbobgol, obodgo Fgozegos Lopobol
gmgdgbhgdl. gmzgmogg ©wbodbymol gomzomobfobgdom bobsdobomemmd
©oob336s, bmd spgomo 9b Jmbps Bgz0hbmgdel o ©albibadobsazosl
bodoyPygomm 3md3ebool dbboab.

3. hdbAM()>2

Bgbgool  sbmo-obzébodobogogmo  306mbo, bmdgmoi domgdgmo odbs
2009 Bgamb  36domogl QOB&&)OSOGOGOOB 3g3ggo Logggdzmgdom: &obo,
gobognbo  3pmzbomgds, ghmzbgds, bdgbo, bLgdbmomybo ®bogbpoizos,
abogzo, 8g8myonmo Jgbodmagdmmds, bgmogos o6 &fdgbs. ol 3b3EgmEgds
bozodm oboddgesdy, 3géhdm ©obogdgdedy, bogdmbmobs o dmdbobyégdol
bgmdobofzmdmdsdy, bogbmzbgdmol Bomzgmom, bmzosmyd ©oE3sdy,
bergoogmyéd gmo300988g o gobommgdedy. adoggdom 2003 Gmol 30bmba
7808 mgdaly dogmgdal Fg3égdal bodbobydol dgbobgd (306mbo be. 361/2003)
36 doamogl @obd@OBOBOGoob@obobéoBOBcBg&ob,obodob,bdabob,badbgoqyg@o
™bogbmoiool, &gmogoobs o &fdgbol, dmmomoznbo Jgbgoymadol,
g6 m3bgmo §oékdmdogmmdol, dmgomodmgdol, gmboindo b bmgosmydo
330’)360@360[), bognmbgdol, ©odopgdol, bodm&ﬁ?o&n ob bbgo mzobybo
byobhnbol 96 mzobyéo dmgamgmdgdol, 3bmagboygm o6 bbgs médgebodsiosda

Po3éb ™0l bogndzgamdy.

3g30hbmgdol Bdmgowo  v3bhdomas  dmzgdymo  bgo-palb3bodobsogmo
396mbols 30bhggmo dgbmol 3g-3 33bdpolb o dg-2 dgbemol 39-2 33bdpdo.
0bo-ob3zbodobogonmo 3obmbo gobdob ozl 8gz0fdbmgdel oo bgdbyemyé
3g30hbmgdabei, Gmgmbi ©obibodobozool ogmddsl. sbgo-pobibodo-
bogogmo 30bmbol 3g-4 Igbmols dodzgmo 3bdpol mobobds, dgzofhémgds
060l bgdalidogd 0bobobyézgmo Jigze ogezdadbgdnmo 3obmbol dg-2dgbmols

d9-3 3ybdndo Bodmmgmom bogndzmgomsb, bmdgmbag o. spgomo ozl od

52 Bgbgaol 0660(0080 ggol)démao&)@oob o&(odogpgobmo[; ©539330bgd0m, 2016, 33. 54,
bgm3dobofzmdos: http://iwww.equalitylaw.eu/downloads/3704-2016-cz-country-report-nd
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303600 96 0f393L Jggaowm 30bols moblbgdol @so3606905L s dg3980bgdgmoa,
Iidgmo, ©s30d30bgdgmo, Jgnéosbdymagmo 96 vmdsdgmmgdgmo godg-
domb Jgddbol ob o. bmdgmoai bodobommoasbow dgadmgds odbgh smddymo
bmgmby Pobodobmds 03 gowahyszghomgoobs, bmdgmoy gogmgbol ob-
©gbb bodobmmgdbhozo gbhomogbhmmdowob godmdwpobabhg gamgdgdobs ©o
30mEgdnmgdgoel dgbbymygdedg. bydbgomybo 3g30fhbmgdol dgdmbggzeda
393mom bobbgbgdo 3obmdgdo bhgds, dogdsd digzol ozl Lagbyomybo

boboomo.

dg30hbmgds v3bgmzg 936domymos 1808bmgdol domgdol Hgzégool bed-
bobybol dgbobgd 306mbol 77-g dgbemolb 39-2 33bdnoom, mdgmoar 93dmdb
bmd dg300bmgos gymobbdmol dizgzeb, dmdgmog bhmbow smddymos bbgs
Pg3é0b dogd bmgmbrg 9bobobybdzgmo s bmdmob dodsbo 96 dgggo véob
30b0l moblbgdol odiobgos, o6 Ipbymo ob ©edsdizobgdgmo gobgdmb
8gddbe.

o7 dg300bmgds dmbogds 0d bgggbhmdo, bmdgmBgs o6 3bEgmogds obio-
ob3bodobogogmo 30bmba, dbbggbhdml Jgydmos bodmaeglgds dmombe-
30l 39bbmbomubo gmgdgdol dgmobgol godm bodmdomodm mogdbol
bogndzgmdy. bmgbsg Jgz0hbmgos Bowgbomos obeddgdnmol dogbh,
©odboddgdgmo obol 3obgbolbdggdgmo o @oboddgdgmoi dgodmygds ogmb
3obybolbdggdgmo bogddol gobgdmgdgdol dobgogzom. 2011 Hamb Bgbgool
®3dnbdgbo ©36h0h03g0@s Fbmdol 0bbdgdhmbonl 0dobomgol, bmd ggg-
Jhnbop ob godmodos bogobogom dgz0hbmgdol boddg s  godmdogdobs
Bomobgdobol godmzombs 30330600l Hobdmdowagbmgdo, 0dol Boigmoc,
bmd godmgzombs ®ebsddbmdmgde, bmdmgdon nigbm doyzghdmgdgm
063m&3o300L Fo3gdbgb 0bbgdgm Loppogoobomob ©o30380bgd0m. Jgro-
dgdobomgal, gboe ©00b0dbmb, bmd ggodozgbo ob ogbopogmo dobgdo do-
bnbolidggdgmbo 8bho0sb 03 Bosbobomgol, Gmdgmoy godmbzgnmos domo
bobgmoom dmgddgoo 30bgdob dogh. mogzom gb 3obhgdo 96 ogbgdash 3o-
bybolbdggdgmo B0obobmgol, mydEe godognd o6 ogboogm 3obl Jgd-
©3®ddo J57dmos dmombmgmb Bosbo 9653mondgos o3 30bgdobgsb, boE o-
dm300gdnmo 0dbgds 0bozomgomybo boddol godgdmgdgddy.
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@. ™MO030%3

o(h30b 306mb3pgdmmdsdo dgzafhémgdals gobdobgds dmEgdymo 30bmb3do
®0bobfmbo dm3ybmdol Jgbobgd, bmdgmoy dowmgdgmo odbs 2003 §gmb
> bmdgmog 3bEgmogde ©oboddgdol, dmdbobpbgdobs o bogdmbmol
bgmdobofzmdmdol ©o gobommgdol bogghmgddg. 306mbo  3obodob
dogmomgdl, bmd dgz0fbmgds ©obzbhodoboiool gmbddes ©o gobdobpogl:
»393006mgds vbol bgoolbdogh sbobobybggmo Jigze, Gmdgmog bogds od
dodbom ob Jgggom 0f3g3L 30bhol moblbgdals Jgmobgol o 833sd0bgdgmo
Inéoymo, dgnboibdymagmo ob vpdsdgmmgdgmo godbgdml 3g4dbsl gqb-
©gbol, Gobol, dmgdomodgmdol, gbolb, Hobdmdogmmdal, bmzosmybo
byopnbol, ©H3ghbol, Jgbgonmgdgdol ob 0dégdal, obozol, Lydbyomyédo
™bogboiool, dgdmyonmo dgbodmgdmmdol, gmbosybo 3gmgbomgdals ob
bgmogool boggydzgmdg.” mopzol 306mbdpgdmmdsdo dg30hbmgdol bbge
30bdobrpgdo ob 9bbgdmdl.

bmpgbog 3gz0hbmgds Bopgbomos ©oboddgdgmol dogh, mopzodo od-
boddgogamb 3obpbolbdggdammde oé giobégds. sgbgmag Lobodobommam 3bhod-
0030 06 5bbgdmdl dmdbobybhgool dodhmgdmgdmsb o6 dgbedy dobgdmab
(3096000, dpadndbgdo o.3.) ozo380bgdom. oy ©obibodoboiosdsy oge
b gdsbobbmol bodobmmol ggadgmgddo,dobybobdggdmmss 3gbhlmbompéas
- dbmmmo Pdgomm Bsdwpgbo 3obho odbgde 3obybobidgzgogmo. ©dobgeb
3obbbzoggoom, badmdomadm bodobmamo amzgamoalbfobgdl débomol godbgdy
3obgboldgzgdmmdal. bodmdomogm 3mogdbol dod3bgdobomzol wobodzgdo od-
60 B0obol dmmbmgbol oyggbgde edbogddgdgmols dodebrom @olboddgdymol
9399300l godm. bmpgbog mebobfméo dgbodmgdmmdgool mddnobdgbo
094g6g3L 30bobibhoiogm babdiogdl, gb gzobbhgdsm ogbopogmo doégdols
odobbgmgdgm  mbgobmgdl (3og. obgdhmdgdl), dogbed obo doom
©obogddgongmgdl.  ©ddypbdgbol 93&om mobsbfmbo dmdgbmdol 30bmbol
0370300 5bbgdnmo hgdbno o6 odgmgze bodgomgdol, bmd dbobgms gobomm
b3gdéool dodobo 0dbgl godmygbgdymo. dob boogndzgmBg 3obybolbdzggdmmas
396 ©593066H 580, 30m09bngdL, dpadnbgol o6 oboddgdymagdl. dgbessdaboc,
dobo bg3mdgbosEass, Gmd 306mbol dmddgrogdol boggbhm gonsbmmzogb oo
30bmo gb 30hgam®osi dmoEzob.

53 o3ol 9630600 ol 3ébadaboioal s3édomagalbomob pogogdabgdam, 2016, g3. 43,
bgam3dobofzmdos: hitp://www.equalitylaw.eu/downloads/3737-2016-It-country-report-nd
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d. @WO0300*

mo@z00l 2001 Ggemb domgdgmo dbmdob 5060)60 606[50%@367°3b dgz0fhmgdab,
bmgmbi  ,30bol  ©od3gdogdabgdsl  od  dobobogol  obhobobybzgmo
J3g30bmz0l, 30bol 39bpgbmeb ©oze3d0bgdnmo bgdbyomybo bobosmoal
J3030L  Bomgmom, Gmdmol dodsbos 06 bmdgmoi 8gogaow 0f3g3L 3okl
0obbgool Jgmobzol o6 Fgdedobgogmo, dpdymo, ©adediobgdgmo  ob
smdodgmmgdgmo gobgdml 8q94dbal.” (dgbmol 29, 3nbdpo 7). g300bmgoals
036domzs 130380bgde J9dmgy boggydzmgol: bobol, 3060l gggbl, obogl,
398 myonm  gbodmgdmmosl, bgmogogd, Smmohozgdh b bbzogzeb
dgbgoymgdgdl, gbhmsbym b bmgoosmyd fobdmdogmmdsl, bognmbgdsl
o6 omzabgdel, bgdbyompéd mbagbmoiool ob bbgs gobgdmgogdl. débmdal
396mbos 29-9 dgbmol 3g-4 3nbgno SobEodod Jogmomgdl, bmd dgzofhdmgds
76s  Boomgomml  ©obzbodobogosw. Bg30Hbmgdol  o0gozg  Bobosblol
3obdobpgds  dmigdgmos  vgbgmzg bmposmybo  7dbybzgmymagol  3o-
6630, Jmdbdobgdgmms gogmgdgdol oEzel 30bmbda, 3dydgzed ©o Lodbe-
bnéol dodogdgm dobms ©obdobgdol 30bmbdo ©s ggodogndo 3obgool
- 93mbm3o3gbho m3gbonhmbgdol ©obidbadoboiool o3ébdomgols 306mbdo.
33 go0m, bobbmol badsbmmol 3mpgdbols 156-g dgbmo 3ébdomogl 606—
3hob mobligdobs @ 3ohogol gmobgel, Hgbommdom b 39300, bmdgmag
8godmgde gozbEgmogh “o0dg bodbol b 3ymzbommgdol gedm  3obol
©00blbgdol Jgmobgol dgdmbggzqdy, opdie 3mbibgnym bagdgh, bowoy o8-
33960 3obdobhgde dmbogomps, sgomo oéb Jmbos.

bmpgbog dgzohbdmgds Bopgbomoas ©oboddgdgmol dogé mo@zosdo, do-
bnbolidggdmmde g3obbgds oboddgdnmb. godmgds oy obe adbagdgdgmb
©0930b6GHmb 3obybobidggdmmds dgzofhédmgdobozol dobo 5dmddgomdoly dgd-
mbggzodo 2gé-29bmdom oné33g39mo Logombos. badmdomodm 3mogdLol
dobgz0m, 3om3gne Jgdmbzgzgodo ©odboddgdgmo Bgodmgds ogml 3o-
bybobdggdgmo woboddgdgmol dogé godmfzggmo Bosbobmgzal. ©3sborsb,
bmpgbog ©odbsgdgogmo bobgmdhogmes, v@dabobnbsgogmo badbmigbem
396mbols mobobdo@ dmbompubo o6 Johgbosmybo Bosbol obodmagbgde
8godmgde doomm ©odbogddgdmolbgeb. ©odboddgdmol 3obyboldggdmmadsl
gbgdmps bdogoblbol boddg, Lowog dmdsbybg 83p30Egome, Gmd ©odbad-
dgdgmo 8godmgos 3obybolbdggdgmo ogmlb dbmmmp ©soboddgdnmols do-
96 3odmbzgnm do@pghosmnbo, dogbed 5o Jmbomybo Bosbobomgol. bo-

4 moh300b 96356080 ©ab3khadobsinol 83¢Hdomzobmeb szozdobgdom, 2016, g3. 54,
bgemdobofzomdos: hitp://www.equalitylaw.eu/downloads/3704-2016-cz-country-report-nd
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bodobommd gobym vdgzzebho 3obdobgos s doohbos, bma (30mobfedgool
Poboomdrga dodobmgmo  30bmbdpgdmmds 3bEgmEgdmEs  oghomoym
306089 (3. 006533 m3mol 96 3emogbiol dbébowaeb g30Hhmgdal 3om 3g7m
3d9dmbgg3g080 Bgodmgds godmygbgdgmo odbgl bodmdomaedm  3mogdbol
30eobHadgdolb Hoboomdwgg dodsbomgmo bméddgdo. ©odbogdgogmb oé oog-
30bébgos 3obgbolbdggdommds dgbedy dbodggdol Jdgrgogdobozol, “owgeb
0933000 ©83 39b6mbIdgdmmdnm gomgamablobgdnmo o sébals.

6. 039

0dghozob Bggbomgdnm Jnopgodo Bgzofhdmgds goblbgoggdymop bgan-
mobgde ggogbomyb pmbgdg o dhongdol bodsbomoon. of gobbomymo
0690 g3gEgbomybo 306mb3pgdmmds dgz0hbmgdoboob o30330bgd00m.

033-b ggggbhomydds bobedebommagdds 8gz0hbmgdol 3mbigmios gobo-
30m0bgb  ©alb3bodobozool ©36domzol  306mbdgdmmdol  ggobgzmgddo.
dobmogmos, 9dgbozol 3mbbhodyioob dg-14 Fgbhmbgds swagbl mebsbfmba
dm3ybmdol gobsbpool, dob ob od3b 3mbodmbhomybo gaggdpe, by ok
363gmEgdd 3ghdm 30bgdlb Jmbol ghomoghomdady. oydis, Gmogbog
0gomo g3l 8g305bhmgdol Jnopgdol bgmobymmagdol dbbowob, ©oBe-
boemgdgmb gndmos ghogmmb Jgbododol mébgebml 3g-14 Jgbfmbgool
boggydzgmdy, 967 00bobhmbmdal 3mbbhonnEeghe gobebioal egodgmgdda.>
®0bobhmbmdol PBhybzgmbogmaem 396dm gbhmogbomdgodo o gob-
boggombgdom, sabozgmo 83gébozgmgool dodobm obbgdnmo gmabobfm-
&Hmool ogpambongg&)gqpogg, 1964 anpb 30)666)3530 doogm boamdoqpodm
398mgdgdol odpe, bmdgmon 39édm ©odbagddgdmgdmgol, obggg Gmgmbys
bogabom bgbhgobgool 396dem dodhmpgdmgdl ozompgdnmgdos b dm-
gboobom  ©obzbadabogos &obol, 3060l @ghol, Ggmogool, bfgbol ob
96 m3bgd0l dobgoz0m. bmgmb 93 306mbol bo3obmbdpgdmm obinmbos
oB39690L, ol3é0d0bsgool boggydgmadl 8mbol ,bdqbo” 3mbzbgbol gébo-
960 3m30phghob 0odzmdobgd Bosdsde 0d 0dgoom, “Omd 3mbalglbol
Pa3égooborgoly ©dgzobo o3ébdomas dogmgdgmo 0dbgdmms ©d dommosbow
396mb3bmgdnb  omeéb  dobgdebgb  bdsl. odol Jogbgrogew, 39bmbo
domgdnmo 0gbo, o bhmédgo ob Hoddmewggbl bodydom sgomdg dgzofhémg-
30b, bmgmbrz obzbndobsizool, 836bdomzgol bodsbmmgdbog bogydzgmb.
396mboly 703-g dybmol 0" 33bgnol mebobdow: ,n30bmbms @odbaddgdmal

5% ob. Woerner v. Brzeczek, 519 F. Supp. 517 (N.D. lll. 1981). bgem3dobofzmdos: http://law.

justia.com/cases/federal/district-courts/FSupp/519/517/1426649/
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0933960 §(3939, bmagmdoEoss Eobagddgdedg nokol 0dds, 96 gomsgobyamygos,
06 30bol bbgogzodo ©ol3éhodobozos dob 0b6o3moydhgdsbmeb, obogdgdol
306 m3gomab, Bbmdol 30bmdgdmeb, 3bogz0mgzogdmeb  ©39380bhg30m
od obpogool &obol, 3060l o3gbol, bgmogoal, bdgbol b gbmzbymoa
399360 gdol godm;.."*

©0b36030bsozool 936domgal 93 Bmgamo bméddob gobkgzmgddo gobgomob s
893056 mgdol mdhnéobs 2géh Gobol bodbom obiéadoboiool boddggddo oo
839093 bdgbol 60dbom ©obickadoboiool boddggddo.” bmgméby 333mgze-
bgdo 0pbodboggb, Ladydom sEgomdsy Jg30hbmgdol 3mbigdbpdo bqgbol
boggydzgmdy dgz0fhdmgdol boddggdo Ibogomzgd smgdomgos Gobmdbogo
893006 mgdol boddggol, obgzg Gmgmbi ggbo ofhogbow gobbomgow
3ol §obdmopagbl v30gd0b mongbonndsdo® 3ohobob doz30bmbal,
mob ggobmol o bbgs 3bmdomo gggdabobio 333mg3zeégdol Fyommmdoom.
03907000, RgEgbdsmyb ©mbgdg Lgbol Logydzgmdg Jgzofédmgdsborsb
d3ébdmmol  bodobmmgdboz  bogmydzgmb  Hobdmopggbl  gobsmengool
330 gdgdols 1972 Gmol odpolb 3g-9 mogo. 1681 dgbmoal 0" d3939bd@Hob
0obobdo, ,0376030b Fggbhomgdym Jnongdda, bigbol boggydzgmdy, obo-
30L gbs v936hdommlb dmbofomgmds, goko godzol Lozgmggddg ob og-
J399gdobml  ©o3béadobogosl &o0dg bogebdoboommgdmm 3bmabsdol
06 ©mbolbdogdol ggobgmgdda, bmdgmoi ©oggeboblgdgmos gggoghomybo
bobbbgdoom...".

bmgmbyy 9dgbozol Jggbhomgdgmo Jpopgdol ©oboddgdol mobsobfméo dg-
bodmagdemmdol 3mdobos (dgd3gado ,3mdobos”) gobdobnogh, dg30f5bmygos,
bmgmbiz ©obibadoboool ggméds, bodmdomodm ngmgdgdol 1964 Gamol
odpol gobo, ghoboomdogagde ©oboddgdol boygbmdo obozmdéagzo ©ab-
36080bsool 1967 fmolb odil o 3g8myrymo dgbodmgdmmdgdol ddmby
0dgb039m g0l Bgbobgd 1990 Hemols ogpb.°

% Title VIl of the Civil Rights Act of 1964, Sec. 703(a), bgmmdobofzomdos: https://www.eeoc.gov/
laws/statutesttitlevii.cfm

 p K. Chew, Freeing Racial Harassment from Sexual Harassment Model, 85 Or. L. Rev. 615,
2006, z3. 617

58
0J39-

% Title IX, Education Amendments of 1972, Sec. 1681 (a), bgemdobofzmdos: https://www.dol.
gov/oasam/regs/statutesttitleix.htm

©us Equal Opportunity Employment Commission, Harassment, bgemdolbofzomdos: https:/
www.eeoc.gov/laws/types/harassment.cfm
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3030b05 50b08bymo 30bmbgdobs s Fobmob s 393806 gdnmo bobodsbmmm
3bodhogolb bogydzgmdg odmgze dgdwga 3obdobhgdab:

»393006mgds 0bol 0bobobybzgmo Jigze, Gmdgmoi gugdbgos bobob,
3960l gggbl, bgamogool, bdgbb (g3gbddodmdol Bomzgmom), gbmzbym 33-
03bomgdol, Jg8myoym dgbodmgdmmdal o6 ggbgphozgd obgméddaiasb.
dg30hbmgds 3obmbms, bmpgbag 1) Jgybopbdgmagmo di3gzob godmgds
Pobdmapggbl bodbobnbdo ebBgbols Sobmasl, 9b2) gz 9bob bozdobobow
ddody o gobdbdzomogo 0dgzedo bodydom gobgdml Bglboddbgmow, dm-
dgmboi gmbogbho sEsdasbo Bomgmops d5dedobgomo, Ipbymow ob
dgnboEbdymagmop.  obho-obzbhodobogogmo  306mbdpgdmmds  v3bg-
39 36domagl 0bpogowgdol dgz0hémgosl Jyéoldogdals dodbom ©obzéo-
dobooobmob  ©o3z9380bgdom  boBogbgool Bgmobol, B3gbgool  doigdab,
35dmdogdado, bodeboomPebhdmgdado ob bobodsbmmm 3bmEghdo dmbo-
Pomgmdol o6 0dgzobho ©obogdgdals 3bogdhozobmzgol fobosmdmgamdal go-
Po3ob godm, bmdgmbog obobo gmbogbhymoew doohbgzgb n39bmbme o

Q\)Obdé’)OBOBOBOU@OQ.

dobg 9bgdmog 1doh03390nmmds, 3omodosbgds s ghmgymo 0biowgbigoe
(007 930nbgboe 3dodg bobosmol obhos) ob omhgzgb 7396mbmdols om-
bgb. 0dobomgal, bmd n306mbmo Boomzomml, d3g3e gbwe Jdbowgl bodydom
356gdmb Hmdgmbei gmbogdbo oadosbo doohbgsl dg3s80bgdmeac, b ymaw

06 Jgnbobdymaggmoc.

dgpboEbdygmagmo Ji3g3e dmoogl, dogomoman, dggbsibdymagm bydbm-
3ab, bgdyhoEeol 35ddmomog gobiboogdgdl, gdomgnmgdl o Jgyboibdym-
09 d0dobmzol, 30dozyd bgmygmaol ob Fgdobol, ©odobgdol, oEabzol
o 007ho@ dgEgdol, adsdEobgdgm o goddoboag 30’)836@06)36[), dgpbo-
3bdygmaggm bogbgol o6 Lybomgdl o Bobgzol Lodndomb Jgbbymgdsdo.
8g30hbmgde 3obbbgozgogm godgdmgdgedo dgodmgds dmboglh, dmdgmogs,
dogomoma dmoiogh 8gdwmaa bodyoregdl:

v 3530Hbm3580b Bodgbo 3oéo Bgodmgds ogml dbbggédemoal bgemddmae-
bgmo, o6 bbge boygbhmlb bymddmazebgmo ob ©odbogdgdmol foddm-
do039bgmo, ®bs38bmdgma, 9b bbgzs dobo.

v 3bbgghdmo ob vbal sgEomgdgmo agmb ol doboa, 30bog 93056 mgdgb;
bgoobdogho oo dgodmgds ogml, 3063 edoboms gy oibdgmagmo
Jsaz00-
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v 339bmbm dg30hbmgdol dgodmgds oéb obmogl ©odobhomgogmobogol
930bmdo3né0 B0sbolb doggbgds o6 bodbobybowab gomagobynmgds.

odboddgogmo  v3hmdopnboe  3obymbobdggdgmoes  Jgz0hbmgdedg  bym-
ddm3obgmol dbboab, &oboig nobgmaomo Jgoggzo dmygzs dobo ©abogdg-
39mobomzol, Gmambogss  gomozobygmgds, w©ofoboghgosdg ob  odo-
60390087 gobo ob  bgmagobol @ozobgze. oy bgmddmobgmol  dogh
dg30hbmgds §dbol Inbdgm Lodgdom gobgdml, ©edbaddgdgml Jgydmos
3obgbolbdgzgdmmdol sEomgds dbmmme 0d dgdmbzgzedo, oy ©osdpH3oEgdl,
b3 1) dob gmbogbgmom (3os 9033990 o MM 3odmgbhmbgdabs
39do30hbmgdgmo  Jigze; ©o 2) @oboddgongmds obogmbogbymop ob
aodmoyggbs 369393090 ©o 3odmdabhmébgogmo gbodmgdmmdgdo, Lobag
©0dbogdgogmo beo308mdEs s Eobogdgogmobogol bobozgmm 0dbgdmpe.

odboddgogmo 3obybobdggogmo 0dbgds dgz0hbmgdedy sbebgmaddmazabgmoa
0b033bmImoly 06 gobgdg 30bol Ibbowob, GmdgmBgs ©odboddgdgmb
0d3b 3mbpdmmo (393. admyzogdgm 3mbhdoghm®dyg, sb adbagdgdmoal
09b0Hme0ddg dgmag 3mogbhgddg), oy 3ob oms, 96 pboo bimobms
893006 mgdol dgbobgd o 396 doomm Ebmymo ©d bomobsom godmdsl-
Pobgdgmo dmdgoo.

dg30hbmgdol gbobgd bohogbhgdol aodmdogdobol, 3mdobos godmogzzmgsl
dogm obimdosl: digzol boboosmb s bogobogomo dmdbpabo 0bizoogbpol
3960dLL. 030l gobbedmghs, ogm oy b Jgz0Hbhmgos bszdséobow ddodg ob

bodaob 80&){](?300’).”m

éo3 dggbgde Bgz0fhbmgdol dmbgbbhoggdel dpnonmgdol dobgozom, Jpoggool
oo bofomo sbgagmobgil Bgz0fbmgdsl, bmambi bbgspobbgs bod-
dodol Lobbmobbodobmmgdbhog ©obodogmb, ogdss Inopgdol ©mbgdgs
dg30hbmgdoly dmadhgbéoggdgmo 6(*7678360 a3bgds dbogom bbgos 5060’)680,
bmIgmog ohgbdaggdl bbgowabbge baggbmlb: gobommgdal dgbobgd 3060630,
73630 Jmbgdol dobgapmobgdgm  30bmbdpgdmmdsda, Jponob bgmo-
bymamgdol  babandhpbdobs ©o Pgmgdsdmbomgdgdol Jgbobgd 3060630,
36 mdol 30bmbIo o 0.3.

61
0d39-
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(. 3030 0)00636I() LIV

2010 Ggeb domgdnmo 0gbs obobfmbmdals 306mba, bmdgmbei ozl
3b3gmo  dmddgogdol boggbm: obeddgds (3bmagbogmo bogddosbmaool
©d 3bmaggbogmo gobsmmagdol Bomzmom), gobsmmygds, bogbmabgdmon
18676375mymaze, bogdmbmol, ofhgbgdgmgdgdol o dmdbobybhgdogdol bgem-
Jobof3mdmds, mégsbadaiogdol Hgzbmds oo bymobygmgdol mbgobmgool
boddoobmds.52 83 3obmboly 26-g dgbmoly mebobdow, ghmo 3obo v30HbHmgdl
dgmbgb oy ghgze obobobybggm J3gzol, Gmdgmoi ©o393d0bgdnmos
o3 6036gomob o Ji3g3ob odsb dodobo ob Bgrggeow ofzg3b Sobol
mobbgool Jgmobgols o6 853530bgdgmo, Indymo, ©odsdiodbgdgmo, dg3-
éo3bdgmaggmo o6 0dedggmmgdgmo gobgdml 8gddbol. 26-g dgbmols dg-4
39bgiol 0obobdo, 0dob owohyzgnobol digze ofzgsl oy obo 93dzz0é
390g3b gomzamobfobgdgmo 3bws odbgl gyzgme dgdwggo godkgdmgods: .
dg30homgdob mdogdphom Jagnmo 3obol 0¢dds; . bogdolb bbgs godkgdmgdgdo;
3. ©33@gboe gmbogbymoas, bmd J3g3e3 godmafzoml vdgzebho dgpgge. 9339
dgbemolb 3g-5 3nbdpol mobobdow, EoEgm 603bgdl Fobhdmowagblb: obego,
33myopmo dgbodmgdmmas, bggbol Jgagmo, Gobs, bgmoagos o6 &Gfdgbe,
bdgbo, bgdbgompdo mbogbhoEes. 30bmb3gdmmos 3obpodod vé swggbl,
b®d 393006 mgos olbzébndoboiool agmbdss, mydis dobdg 3bgmogds 03039
IH303900L H30bmo o ©oE30l bodgomgdgdo, o obzbodobsigool bbgo
7®&33530b 393mbggzodo.

hboommgm 0bmoboaoly 306mb3gdmmdsdongogggebdabhhgds godmaygbgds
0d goblbbgsoggdom, md ,,6085bmsb o 30380égdnmob” bogzomo godmoygbgds
,603bob boggydzgmBg”. oydie baddgdo 0bgemodo omdal bobpgbbmb dmoabal
b Hoboomdwgy, bosdgmogom bobodobmmmd gobdobps, Gmd 3m-
dmgmoogdo Jobosblbol Jgnbosbymaezs 0d 3030b d0dobho, bmdgmo b ogm
303mbgdbyomo, (boEbmoamo ogm dobognésibdymagmo dobgdobomgabss)
Pobdmowggbos 8g30hdhmgdal gobdibomgdmol bgdbyompbo mébogbpogaol
boggndzgmdg. mydie dob Jgdwga oy godmob 3z, md gobdibopgdgma
boggmobo bybgomomn Bogbhomm magobdo pofygdnm bydbmssda, bmdgmog
833093 goobohoghe, obogdgool bosdgmagom hédadgbomds ool 33bs, bmd

62 3996 ®00bg87mo bodggmb 86306 0d0 ol 3hadaboioal s3ébdomazolbomob o3ogdabgoom, 2016, 33.
41, bgemdobofzmdos: http://www.equalitylaw.eu/downloads/3743-2016-uk-country-report-nd

63 bgemdobsfzmaos: http://www.legislation.gov.uk/ukpga/2010/15/section/26

o4 3996 ®00bg37moa bodggmb v6zoéado ol 3khadabsioal v3ébdomaalbemob pogagdabgdam, 2016,

33.- 41
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93930 0333560 b ogm, bmad Jggmobs dobo pmoblgds ob dgqddbs 393580653 9-

mo, 8@(4)3@0, @0808(30(4)363@0, agaéo@bagm%aqpo ob ogpao'@@moogbaqpo
605038(*) 80[)0)30[5.65

bbge Logdgdo gbobmo 3.9. dohob bggbnbols Foboomdwgr, bLosdgmaiom
bobodobhommmd dooBbos, Gmd dmbobBgmoal bgdbyompbo mbogbpogool
3odbgme dgbgrgbol dogé Lbgs 0b65ddbmImgdobomgol b Fobhdmowagbos
893006 mgdab. héadgbomds Bomgomes, bmd mozabo bgydbgompdo mébagb-
ool gobozobmgdom obdbogdgmds doomm &obzo, bmd Fmbgdol
©d gobbogmgol bagobo gobpgdms o 8dg3960 Jgdmbggzols dJoBbgzs Jgy-
éo(3bdgmaggmo goéqdmb 3gddbom ool 3éndabsgaol 936bdomagal badobmaml
“g3n0HoE0ob 3gnmobogse.® mydis gb ob 503503[5, bmd oy 3obo b Jogmogl
®o30b bgdbyomuéd mbagbpoiosl, dob ob Joghzogds bgmo Jg30Gbmgonl
Poboomdmga ©oE3e8g. boddgdo ,bdogo opgom dmaoby ©obgddh o -b
Pobosdmmya, boodgmogom ibodgbomads bodsbmmgdbog gEomdsw dooBbos
J399gm30 (HGodgbomoaly 3obdobphgds, Omd bowpgeb 3mdmbgdbnomads Jo-
do30330 boggmobo mbogbpoges gogdboms mob5ddbmdmygdl, odol 8gdwga
3mdmgmdogdo Jobsoblbol ©edsdiobgdgmo dodobmzgdo dob dodobo (,30-
ol [gggbmbo dgbgzgéol bobgmo] dy3bs” ob oo ggo 3g0ba”) speb Hob-
dmoEagboe dg305bmgosl.”

Hobmobog0 bodboo Jg300bhmgdslbmeb @o30380ébgo0m baobhgbgbm dbzgmam-
30 3gmbo  gogbhmasbgdgmo bodgmmlb  @mobobfmbdmdol  Hdodgbomgdl.
2012 Hemob odpmddghdo @(4)062]60@80 @00@6060, bmd bonyzgool ,Bgdm
3obgm” (my nigga) godgmbigds mgmbo 3mmggzgool dbboweb Bogz30600b0
d03530(30b d0dob o, Hobdmpagbos dgz0hdmgdol 3mbigdbhol dogbgoozow
o 0dob dogbgoogom, ©m3d 30b3gmo 0300mb dmbabBgmgd godmoygbs gl
bonyzgdo ©o dob 3mmggzgel 9é 3Jmboom dobo Jgpbopbymagol gobdéhobgs.
0007bomds  gobogbos, ,gb gbods 0dwpgbo Jgpboibdymazgmos Jog-
3960060 30bol dodobhor godmygbgdolbol, bmd Hobdmyoggbgmos &oodyg
3oégdmgds, bmdgmBoi dobo godmygbgds ob Jgmobogh moblbgosl o ob

65
0d39-

66
0d30-
67 3096®006g87mo bodggml 9bgokodo obzdhodabagoal o36domzalbmsb ozozdabgdm, 2016, 33. 42
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399360l @sdedobgdgm, Bgnboibdymagm o 9mdsdgmmgdgm godkgdml.
dma30067800 bbgo 00bobfmbmdaly (éodnbomds oolbizbs, Gmd Lonyzom
,830630” (nigger) gbmbgem dodobmzs sbomgBobs mgmb 3obasbo 3mmgaol
dogb 3bm bobpoddnmo Fogzob0obo dodozoEol dodob o Hobdmowpagbos
bobmobog  Bgzohbmgdsl. opdze  Hobs  boddolbgeb goblbbgoggoom, od
00dgbomds b go0doobs Bgbgonmads, Gmd 83 bodyzol godmygbgds ym-
3gmmzob dgz0hbmgds 0dbgds (ogmdebgb, “md bowyzed obgsg Jgodobs
Pobogbo 3b0d3bgmmos Fogzobosbo éhgd-dnbozmbgdol fyommdom). 53sboob,
0%0dgbomds doohbaos, md gobbobomggm bogddgdo o3 bogyzol gedmygbgds
35730bmmgdgmo 0gm ©d Jodinmzbs dmbobhgmgl dmbompdo Bosbol 9653-
monérgds.”

3obsmgamabhobgdgmo godhmbgdo:

v 300l gobps, 83 33mg30b gabgmgdda gobbagmyme gzgms J3gyebs 3@ds-
mogh  dg30pbmgdsh, Gmzmbi Eabzbadabsgaslh, Eab3bedabsgeal sdmd-

Pa6sg50 hsdmmgmoam bagdzmgdemsb/pspmm 603698006 39330630. 0dab goo-
3omabfabgdom, Gmd dg30hbmgdal 356356 @Hgdsdn 39bhGsmaba 5d396h s@ab
m0bbgdab Igmabzabs s 3gn6opbdgmagmoe gsédgdemb d4dbsdg, eab36b03nbszoal
boggdzemgdab 83dmygebs gobdsbrhgdsda sbals ab, bog3 339390653 dgz30fbmgdals
30b395303L  Eab3G0dabsgnsbosb. 33sbmsb, hsdmbsmgsmal sdmdhnbogee
39bbsBmghs 93 30bggEasb 3 gobbadmzbnmmdsl bdgbl.

v bobgmdfogmgdal dopgemds 3sbbbgsgwgds 0dsbemsb s3s3306730m, dhénma
396330 07 dg0dmgds 9504dbsb 92960 sdhom, o dmambegh 3s6dgbmdse,
bobhgdoghné J3gegdeb. Labgmdfagemgdab ghoa 23780 (s3bh0ns, 3gbhdsbas,
39mg0s, boghmabpgda) 0bbhgsb dopgmdsl, bed 3sbdgmdgdswa bsbasmn 3bes
3dmbegb 393090 mgdab J3935b, berygmem dgmbg 237930 733986 3odmbs 3mabl, Gwd
39bbs3ymbgd0m 3dedy mabbgdabdgdmabzgme Jiggab gbma sghe gadmgds
Bsomgzammb dg30h6hmgdsw. yzgms d5dmbggzeda sn30madgmos, Jdgegds get-
3309 boddadgh sebg3egb.

68 Employment Tribunal, 24 October 2012, Beyene v JDA International Ltd, Case No
2703297/11 3myzobomos A Comparative Analysis of Non-Discrimination Law in Europe 2016,
33- 52, bgem3dobofhzmdos: hitp://www.equalitylaw.eu/downloads/3987-a-comparative-analyses-of-
non-discrimination-law-in-europe-2016-pdf-1-2-mb

9 Employment Tribunal, 5 November 2012, Henry v Ashtead Plant Hire Co Ltd, Case No
3202933/11 dmygobomos A Comparative Analysis of Non-Discrimination Law in Europe 2016,
33- 52, bgem3dobofhzmdos: hitp://www.equalitylaw.eu/downloads/3987-a-comparative-analyses-of-
non-discrimination-law-in-europe-2016-pdf-1-2-mb
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33b¢@aab dsgsmoman shggbgdl, Gmd Habommdama 30m3d7bezsges dgadmgds
39bbogmmo agbgb 3530fbmgdop, gabgmab 35dmbggzeda, 30 Gwgsb 3g30fhém-
930l 336dsem3s 3633mEgdmEs dmdbsbbgdalb dodhmwadmgdds, bapgmgzndom
3oy gobps @agal bogsbn, Gemgmby bsgsbsgpe 3gz0fbmgdal 393mahzgge.
3dgbsw, 3530phmgdalb dgdmbzgzgde sé Bgdmagebzmgds 3obabded 3ed3-
bo3si00o.

©0bgdhogzeb bohgggdo ,,d08bse absbsges 36 gwgase ofgggh” babgmahaogeg-
30l 30b60b3ddmmds80 0dzzetep 3obadsb@s, G®d gobsmgsmabfebgdgmoas
dbbggérdgmab bydogdhnén 396b3gdpegs (09330 Gmgmb smagdzsdes 0go J3gzeb)
©> ®30gdhnbe 356b3gdhogs - 0dab Bggebgds, Gsdpgbse gmboghyme agm

Po6dmpgqbs, bmd J3g30 @abbgdalb dgmsbgab dgwgab godmaphzgzws.

g0bgmab, dgmzeal s baghsbzgmab babsdsbamm gopshyzghomgdgdds go-
d0339m9, God d330060m980b Hgzmabgdsb, 33b6bs3gmbgd0m bobbmab badsé-
o3mdo 3g3b 3obbadmgbymmdal 3bmdmgds s gedmbshzal msgzabygmgdel
39807030b bogbabgl dbab. 33 3bemdmgdgdal s baghmbggdal dgqebgds
39bbs3706 7800 360836gmmgsba 0dbgds 953056 magdab bs336mbdpgdmm bgay-
mobgdab 3537353980b 3bmgb3o.
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6. LOIOGOI3ICML FALYVOVANLO
306(MBVISMONL OBO(NBN

bodobomggmml 3bmdol 3mogdbo 2006 Pomoab 3go3ogb 3g30hbmzgd0l, bm-
3™ ©obibodoboiool ggmédal o36domgel. 833930, dmgdgmo 3mmgdbol
dg9-2 dgbmmol dg-4 bofomol mobobdow, ,obzbodobogosw Boomgmgds Jo-
b0l 3obhodad o6 vbodobpsdad Jgzofhbmgds, bmdgmoi dodbow abobagl
o6 0f3g3b doborgol @odedobgogmo, dpbymo, ©sdsdiobgdgmo, moblbgdol
3gdmobggmo b Jgybhopbdygmagmo gobgdml F94dbol, sbpe 3obobogol
obgmo 3obmdgdol 8ggddbs, Gmdmgdor dobpadad b vbddobodad ogo-
bgbgdl dob dpgmdobhgmdsls sbommgogdh 30bmdgodo dgmay bbgs dobmob
dgobgdoom.”

00bodbym beobhds, gbhmo dbbog odmgze 8gz0fhdmzgdol gobdobngdel, dgmérg
dbbog 30 36domagl 0dol, bog bogmggmmeme Fobhdmowggbl ool 3ébadabs-
300l 0bbl - sbhobgmbogbgm dm3ybmdsl sbommgond 3obmdgodo dgma
bbgo 306gdmob BgEobgdom. Fombabos, &m3d Jobooblbmdbagem o3 dgmbg
©gdnmgool 8g30hbmzgosbmeb 30380b0 o9& od3b, HoEaeb bmambs bdobow
dogm007dgb, Jgz0hbmzgdol dmogodo gobdobbzogzgdgmo ol 3bhodabogaols
09bHoLab ob 8ébol, b3 véb dJmombmgl sbommgondo d0bmdgddo dymao
23990L - 3m33obopmbol 0pgbhoggoEobgdol o Jomgeb goblbzegzgonmo
dm3gbmdol Ih3z03900b: ,8gz0hbmzgool odnzoEgosl ob bobogds 3md-
3obopymbo. gl godmdobobhrgmal 0d ggoghoob, bm3d 8g306bhmagos Moz
0boly dmbm@pgos, dobo gmbddol godm (bogyzogho, obo-zgbodsmybo ob
130803760 3ggbosbymae) o ga3gddob godm, bmdgmoi dgodmgds Jmbogl
(30b0b mobdlbgdol Jgmobgs).””

bbgo d399bgooly 306mbdgdmmdol 33ammgze oh3gbgdl, dmd Jgz0fhémzgdo,
bmgmbi ©obzbodobsEool gmbds (dobomopop g3édmze3d0éolb ©obgd-
0030b 3o3mgboom @ Jgbodedobo) gmggmmgol sz9380ékgdnmos ol 3ébo-
doboEool 03mdhnhog o6 oo Bodmbomzgommsb. &og Jggbgds dmbomyb
3g30hbmz900b, bmdgmoy gbodmmmaondo dogbgdgdol 3obybow gohboo
93630l d39469d0b (Lo sbggmo, d39wgm0, dgmgos) Jbmdol 306mbdwgd-
mmdodo, ob 3¢hdomozh gdgomme bodgdom spgomdy Sobhobmgzol moblbgdol
3dgdmobggmo goégdmb Jgddbol, bodoi bbgowabbgs bobg 8godmgds doomml

0 European Union Agency for Fundamental Rights, Handbook on European Non-Discrimina-

tion Law, 2010, 33. 32, bgem3dobofzmdos: hitp://fra.europa.eu/en/publication/2011/handbook-eu-
ropean-non-discrimination-law
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©d o3 d9dmbzgzedo obibodabsgool boggydzmgdol Bodmmgmes ob obol
bogobm. mozedadbzgmo, dmbomybo 8g305dhmazgds oby ogm Jmodlbgoy-
mo ob3zbhodobsogool bobgw. o goodhyzgho ogm 3mbhgdbhoe - Lodydom
356gdm o JoBbo obobogme ©96533bmdmgdl, doom Jmbol 3qdamdgdbe
o Eobogdgogmgol mbol 3ohoz0bigdel g8éybzgmymagol s Inbymo ©o
0383306 gdgmo goégdmbgeb dom ozol.

300l 603bgdo (3o Jmbol woggmo bodbgdo - bobs, Hobdmdogmmos,
bdgbo, ©.3.) 03 3mbigyEoobmzal 96 ogm 360d36gmmzaba, Gowgeb &m-
3mé 3 dmdobzol/dmbomybo 3g305bmzg00l gbodmmmgo 333mgzobgdo om-
603bogbgb bgoolbdogbo sodosbo Jgodmagds gobogh Lobigdopnbo ©adio-
bgdob o dgghosbymazol dbbzgédemo dobo dobsbosmgdgmgdol dogbgoozsc.

ob &3 dmgdnmos bogobmggmmb 8ébmdol 3mogdbda, Hobdmsewpagbl od méa
©0393d0bhgogmo, 393603 badobmmgdbogom gobbbgoggénmeo dmddgoo
39639903300b 9pbg3sl, oy bmgmb g3gdmm 3bobogm, domosb ghoymgsl
bobodobomml, bmgmby ©obibadobszool, obg Jgz0hbmaqdol 2gbmazbor
30dmyggbgdol.

o7 dg3006mgdsl g3obzobomozm obibodobsigools agmddo, snEomgdgmos
bmédodo Fghobomo 0dbgl ©obibodoboiool 6036gdo. ol 3bhodabogaols
60dbgdol Bodmbomgamo  dmzgdymos 8bmdol 3mpgdbol dg-2 Igbeol
39-3 bofomBo o 3bdomagh Jbmdom ybhmogbhommdgddo bgdobdogh bobol
©0b36030b5300L ©6003m3hhogo Bodmmzgmomo 60dbgdol boggydzgmdy:
w30 dogmuymos bgoolbdogbo bobol @ol3bodobsigos wobal, 3060L gghol,
960b, gmbognbo ©o bmzosmybo 3nmgbomadol, gébmzbgdol, Hockdmdmaon,
Jmbgdobozo ©o fmogobozo dpgmdobgmdol, bogbmzbgdgmo swgomoab,
abogob, bggbol, bgdbgomybo mbogbpoieal, Jgdmyoymo gbodmgdmmdab,
bgmogogbo, bodmaopmgdbhozo, Smmoanoindo ob bbgs gogébmosbgdobowodo,
dom Bmbol, 3bmagbogmo 3038060bowdo, 3703b0mgdal, mzobybo dpgm-
dobogmdols, Smmonozno ob bbge dgbgonmgdoly godm.”

odob d9dwga dg-2 Igbemolb dg-4 bofogmo 36domogl ,30boodod o obo-
3obsdod” Jgz0hbmgdol, bmambiy ©abibhodobogosl ©o o3 v3ébdomaol
7bmogl vgbgmzgg sbommgand dpgmdabgmdsdo dymay 30ébgomob Jgpobg-
30 30bol véobgmbogbhgm 30bmdgddo Boggbgdol o3ébdogmgol. 5dolb godwm,
dg-4 6ofomo §3bol ©odgbodg d7bmz0bgd0b:
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©ob3bhodobogoaly o3ébdomgs 33-3 BofomBo  gnmobbdmol LHmbgo
0dob, bmd 3obo ob Pboo odbgh Boygbgoymo obobgmbaybgm
dgmdobgmdado  obommgogdh  30bmogddo dgmay bbzgs  30bgdmob
3gobgdom ©dozg bofomdo Bedmmgmomo bodbgdal boggydzgmdy.
gb 960l obzbodobogool o3bhdomgols sblbo, bmgmbi spsdasbol
78mgdomd gzbmdgmo bobodobmmml 3bodpozom, obg bodobmzggmml
bogmbbhopnzom bobodsbmmml 3bodpozol dobgogom. od @Hgbeob
3obdgmbgos dg-4 bofomBo (oby 0dolb 0dds, Gmd ol 3éadobsiosls
Pobhdmopagbl  sbogmmaogd  dpgmdobhgmdsdo  dgmag  30bgdmob
390675800 30bal vbhobgmbogbgm dpgmdabgmdsdo Boggbgds) 35-3
bofogmBo dmEgdym 603bgd0l Bodmbomgaml g3oégegh o3&, bowgeb od
bogobmgdel bbbol, bmd 3mbibgpnmo 6086gdol o 3mobonogsragdol
boggydzgmdy gobbmbzogmogl 30bhob obobgmboyébgem dpgmdadgmdsdo
hoggbgos. oby dg-4 bofhogmo 3g-3 bofomol dgdomzggbemmdal o3mgdl gébom
3600033 gw93gbaL-

dgmébg dbbog, dg-4 bofomol 3mbbdhydies dgzehédmgdoly gobdadbgosl
©d ©ob3bhodoboigool Hagbpb ogbhmosbgdl gbo bmédsdo o Jgodmgds
obgs 0d6gb Pogombymo, bmd bbgs 30k msb Jgpabgoom sbobgmbayébgm
dgmdobgmdado hoggbgdobsg dgzohdmgosl ghmogol, oy bdbgmoso
33&b3m3mgdgmos.

030bmob, oy 306mbdpgdmmdol doBsbo agm 8gz0fbmgdol ©obzébodo-
boEoo@ 3mbEg3hyomodaEas, odoi nbos 8gdmghebs obzdbodoboiool bo-
869080 o dommab 30380680 vg3édoms Jg300bhmgds. bmmm oy dodsbo
04 dmbamnbo 8g30Hbmgdal o36domas, &g ngbm n3éosbo odbgomepo
3érmdol bodob ool J0dbgdoab o 0o30b9dnébgdosb godmdmoboby,
dbmmme Jg30hbmgdedg, bmgmbi moblbgdol Jgmobgabs ©o dndymo
©d odadigobgdgmo gobgdmlb dgddbedy pboo gogigomgdnbs odigbpo
ol 3éh0dobsogools bbgbgdol gokgdg.

30bEodobo ©d 9hadobpadod dgz0fbmgds vbol dnbomgsebo ©ogg-
bgbEobgds, bmdgmog 3onagdokos &l gogndbgds e b bbgs d3gybols
396mb3gdmmds o ob bogdobmzgmmb bobodobomm 3bhodpoge odmggzs
N 63(4)3063&7[5 80803&360[) 3gbodmgommds. bogebogom, dobsodobo
© 90830bEsdobo ©olbikodobozool opgom bgmddmgebgdmmdps 3o-
bmbdgdgmo o dgdoboznd o godmagebs gb gméddgdo dgzefhémzgdals
5m6®3db030, boog 0dggedo 606bb303360 0 dmddgogdl.

“odpgbopai gl 3mbibgpnmo bmbds dmddgrgdl Bbmdomo oby
36 dgmazoosbo ghomagbmmdgdol 3mbhgdbhdo, dobmgdnmo 0gdbgdmmo
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domomgde g3o3gmgdgmoym Jigzol Lobagdopnéd ob gobdgmébgoso bo-
boomdy, opdpe ogbgmzg 8godmgds gozgomogl godmbozmobo gob-
bognombgoom 3dadg vgégbool godmgmgbols Jgdmbggzgdoborgol, Gog
moz0bmago bozdedbobo 0dbgos dgz0fbmgdal abowggbsc.

®domobol bosdgmaiom bobodsbommmb 2016 famol 22 ogmobol gobhobgds
Ne23/4108-15 bogdg3g Lodnomgosl ggedmgsl egobobmo Jbmdol 3mmgdbol
d9-2 dgbamol 39-3 o dg-4 bofomgddo vbbgonmo 3mbigayEogdol smébgge
bmgmd dsobobgds bobodobmmm 3bhodpnozody.

30bodbymo bogddg gbgdmps bosdiom Lodmgomgdol ngboggbmbmgdol bod-
bobybol mé 00b038bmIgmb, “OmImgobsy ©ogizobdom ©obiEodmobybo
30bybolbdggdmmos bodzol gobgdg bbgs ©obaddbmdmgdal o3hmdabdebgool
bogmddo Jgdzq00l godm. mogoE 03 30bgdl, bmdmgdor bodzol gobgdy
89300696 bogamddo, “hoadg 3obybobdggdmmos vé ogizobdom. 3ol 3gd-
©93, Jmbobhgmggeds osdn3opgl, Gmd dom maobdo g30bmbmo dgombos
06306035300l bbgs 09b0ddbmdgmds bogobonomo 3mddoyhgboosb ob-
0mddoEool Jomgdol o6 dmbolbdgbo v30bopndol oyggbgdol doB3bom. dmso
doo gl 3bmdmgds goobdmzgabgl, mégebodszool Ggdyhogool dgmaobgoel
353m, obobo LodbobyboEeb gosmagobyamyl.

30b3zgmo 0bbnobiool boboedobommd, obgzg Gmgmby bosdgmagom bolbo-
dobommd obg ©osEgobs  dmbobhgmggdol dodobo  olbzbodobszool
godho, ©md b ydbrgmos obzbodobogool booydzgmdyg, vé Jgpdmpdgons
3obbbgoggogmo dmdybmdol gmbogbymo ©s mdogdpgbo godobommgde,
™3g30Hh0dgho doBobo, o6 dodbobs ©s badyomgdol 3bm3mbogmmds - oby
dbrgemmdo@ob godmpmazs gzgms ol gmgdgbio, Gmdgmog dgEomgdgmos
ol 3b0dobogool ggogdhob obowggbom. mydEe, oy 3owgs be dbo-
3369 ™30600 83 33amg30L Ggabgamgddo, bobedobmmmd szbgmgg gobsibowo,
bm3d dspgomo Jmbos 8g305bhmgdel o gbmdobgmolbgeb b gopdozbogl
ol 3b0dobogool o 8g305bhmgdol (3698980, oby Fbmdal 3mogdbol dg-2
dgbemob 39-3 o 3g-4 Bofomgool dmddgogdal bggbmgdo.

~00039600m00, b3 dnbobBgmgms 3080bghdo dmbos bbzs 30bol dogh

130b0bm dgmbgze, bog oobhnébgol dom dg30hbmgdsl, demmzal o-
do80bgdgmo, dgnbhopbdgmagma gockgdml 8gddbol, bog ogodbgbgdl doom

dgm30bhgmdal sbommgond 30bmdgddo dymay bbgs 30bhgomeb 8gpobgdom.
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00bodbym  ggodhoob ©ozozdobgdom bl ,0.-b, Ibbopob dmzzmggze ob
Boodgdnms o 0b godmzmgboms ob 00b53d3bmdgmo, bmdgmos g39bmbm
893000 dmbobBgmgms 3000bghdo o b Eoagboms dobo dgbgmol Jo-
3580. obgzg, dmbobbgmgms gomogobyamgosl boggydgmop ogom bl
2.5, Hgbophmbo0sdg bodo o3¢pmdabdobols bodzol goégdg Jgbgmols agadgo,
bm3gmmogob mbo 93hm3obdobs ginmabmmom bofebdmlb bgmddmgebgmo
30b7380b ©oE30b Pg3égdl, Gmdgmms dodsbmai 9ébsbsodo olbiodmobybo
30bybolbdgzgdmmoolt Bmds ob ook gdnms o oblbbo-gobdobngosr 3o
ob dogEoom 9mbodbymmeb 83038065800, bomm Jmbobhgmgms do-
dob o godmygbgdnmo 0dbs yzoepbgbo mmbobdogds - badbobyboab goomo-
3obygmygoe.

gm39mo3g 333mombodbymo, domodol dmbedbgoom, odmgzs ©obzzbol
bogndzgamb debd g, md 3oébzgmo 0blnobiool babsdobmmmd dobmgdymon

71

@00@6060 CQOBS&')OSOBOGOO[} q}Od(‘)O.”

0bodbyemo dbrgmmmds oh396g0L, Gm3 Lobedsbmmmbmzgol ,edsdobgdgmo
o Jgnboibdymaggmo godbgdml 33{1860”, o3 3g30hbmgdols 663605 Jo-
boobbl Hodbdmopagbl, sbol hgbepob gbhmo bofomoa. dgmbyg bobomo vbol
0B mgogdh 30bmdgo8a dgmag bbzs 306 gdmeb dgoadbgdom” dpgmdadgmdal
3o70hgbgds. babodsbmmmad dooBbos, &m3d mbogg gb gemgdgbpo obbgdmoms
boddgdo o odohmad Bomgome, md segoma Jmbos dg30hbmgdel Jbmdol
30©gdbol dg-2 dgbemoly dg-4 6oHomol JoBbgdobozoly. bzgmmdol dmmmb 30
003065 ©ob3badobsgos.

0d330b0 doamdom Bosbpgds, bmgmbi dgz0hbmgdol dmbmpgdobomeb
3éhdmme, 0bg ob3é0daboigool o3¢ dogmzal bodobmmol bmbo gobgomadgds
bobodobomm 3bogdnozsdo. 3gdm dopamdosb dggzzodmos 3030boyEmom,
bmd bym dobyg odogg bobodobommml odogg boddgdo, Gmd Eogogobs
,©03580bgdgmo o Jgpdopbdymaggmo  godgdml” sbbgdmds, odol  ob
hoomzmos bozdobobow 3g305bmgdol mabowggbow, oy dgmbg gmgdgbpo ob
0dbgomeos bobgdg - vbobgmboyébgm dpgmdadgmdsdo Boggbgds sbogmmgoyd
30bmdgo8o dgmay bbgs 306Hgdmeb 8gpobgdom. gb sogbomoas dgzofhémgdals
353900b o mo30bmoz00 M © odadodgdgm gobhgdmdo dgmag odbgol
33300 gokg3g Hmggob.

7 ®dogabol bosdgmogom bobodsbommmlb 2016 fmoal 22 ogamobal 3obBobgds Ne28/4108-15
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dgmbrg dbbog, oy 3obo sbobgmboybgm dpgmdsbgmdsdos bbgs dbgagl
30bmdgodo dygmay 30bgdmob Jgmobhgdom, bobodobmmmd gbos 8gogobml
bpgds oy obo gb 3mogdboo v3éhdomumo obzbodobsgool 6086als bo-
079393y, 0dobozols md ©oEaebogl ©obikadobsazos. gl véol wobzbo-
doboEool bodobommgddbogo 3:mbigaEes, 9bodsbipm sadasbol gamgdoms
936m3ymo  3mb3gbEool o bodobmggmml  3mbbhodyieol dobgogoom,
0bdgo moz00 Jbmdol 3mEgdbol ©o ,obibodobsgool yzgmes ogmédol
omdmgbzbol dgbobgd” bodobmzggmmlb  30bmbol dobggzomoi.” mydgo,
bobodobomm 56 mzmoal bagobmo 6086580L 0gbhogoradgdel oo domdy
bzgemmdsl, Godpgbopai Jbmdol 3mEgdbol dg-2 dybmol 354 bofomo
g6 »3obgmdo 7bg3l Jgz0hbmgdol o obzéadoboigool @Hgbpol bofoml
o 0dobmob Hgbpdo 608673y dbrgmmdol bogobmgdol yapmagdgmymab.
3qbododoboc, bobodobommm Jbzgmmol dxbpmzgab 3mbigbagesdyg, dmdgma
b3 ©obzhodoboioos ©o obz dgz0fbmgds o mbogg bofomdo vBosbgol
mdpéobol gobgzomabgdol, oy 3mbibghnm bogdggddo goboggmow
00300658l Jgbodsdobo @oBobhamgdnmgool 35éL3gdnogzob oaEzeb magoba
I8wgdgdo.

30bn3bmo dpgmdabgmds ambsbse d7bpm3zsbo bobdomss gadmhzgame s bo-
30603, 603 bagobmzggmmb 36mdab 3mwggbab 35-2 Igbemal d3—4 bsfagmo 0dzzskep
330335mmb, Ged 3530hémgdab 35b6bsBpmgtgdsl ©abzbadabsgaal @abheb bafagma
d0dobeEgb s d7bsdsd0bemdsdn dmzepgl Jobsmabe 3g30h6magdal 536030l be-
303360 Jobhab 26-9 dgbemal 3-2 376gh30 o393 Ggz7m0bgdsbmsb.

dbmdomo ghmogbomdgon gbdgmasosbo gbhmogbhomdgdos, ooy doo-
doobgol odzo bobpgdomydo 39380b0 ©o 3mdgbozoEos. smbodbymo 3mb-
099bpob Jgbhogme bogdedbol 0bggmédsasl dobigdl bobedsdmmmb 0dol
3ga30bg00bm30l, 3Jmbos oy 9bs sgomo Esdadiodgdgmo, 3335d0bgdgmo,
IHo7mo 96 moblbgdoldgdmobzgmo gokgdmb 54dbsb.

dg30hbmgdol  3mbigagpeol  gpbdiombobhgds  Logebogomo ggbom  Igh
bobogmgl dgddbol Jbmdomo yhoogbmmdgdol godgm, bopar sadosbgdl

2 ob. 353. 53003 moBo, bGmgmé d0335hmmo vd0sbol gamgdsms gzbmdgm bobedobmemml,
3g-3 3odm(39ds, 2013, 3. 484, bgmdobofhzomdoo: http:/gba.ge/uploads/files/attachments/
Full_Book.pdf ob. s3égomzg bogobmzgmmb bozmbbhopygom bobedsbomaml 2008 Femols 31
dobpol Ne2/1-392 goohygzghomgos bogddgdyg bodobmzgmmlb dmdomodg dmms dgbhodg s bbggde
bogobmzgmml 3obmadgbhol Foboomdwga”, badobomggmmb bogmbbihonyzom babodebmemml
2010 Hemol 27 g39ddébals Ne1/1/493 goofyzghomgos bogdgdg ,dmdomodgms dmmoagzgho
3096006730930 ,0bdmo dgdobz3gbggdo, ©o ,bodebmzgmml 3mbbgbgonogmo 3obos,
bogobmzgmml 3obmadgbhol Hoboomdwga,
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dmbol Jgodamgos ob 0bbgdmopgh Bodmysmoadgdymo, gébdgmaomasbo yé-
®09bmmdgda, oby bmgmbi o3bpdaol bobodobommd mdzs vsdosbgdols
8godmgde 0b ,08006300bgb Go0dy gobgdml” o dbmmmo ghmzgbooa
30376035300L  gabamgodo gobpgl Lopogm 3dmbos oy obo spgzomo
893006 mgdolb. 83 30bmdgddo, ggbm ghobomowp odbgde bogdobm odob
3obbodm3zds, “o bod oEabnybogl LobedsbmmmBo 8g305bhmgdol oo-
boggbo.

bodobmggmmdo p8nomme dg30hbmgdol bgggmobgds Jbmdals 30bmb-
dpgdmmdol gobgm 96 33bzmgde. 3momoEes ,00bsblmbmdobmgol” sbgo-
408380 50bodbymos, &md ,ob3éh0dobsigooly yzgms ggmédol smdmabzbol
8gbobgd” 30bmb3bmgdnol dg-2 dgbmol 35-5 3pbdno omzomabfobgdos
3g30hbmgdol, bmamby ©obibhodobsiool, o3¢ domaol, mydiEs badmmmme
3g30hbmgd0l gobdobpgos ob obBs Jomgdnm 3obmbdo ,,0d d0dgB00m, bmd

3g30Bbmgdal 0Bhgh3bgnohgdolsl dgbsdmms baghmbol Fobs3y ©sdwas-
(4)08(") 808("’)b0080b O’)OSOL}UOSQ)U&O.’Wa

03000k bmgmb obofygobdo vm0bodbs, dgz0hbmazgde Fobooblbmobogow
©0b360d0bszool bogndzmgdmob 30380680 0ad0sbol moblgdol dgmaebgol
o mobbgdol 8gdmobogo o Ihbymo gobgdmlb 8gddbols 3édogmagl. o3
3g6b3gdhoz00eb, gobomgamobfobgdgmos, Gmd bodobmggmml  306mb-
dpgdmmde 3bdomogh bmgmbi ndnsmme ©obzbhodobsiosl, obgzg mob-
bgdol Bgmobgol bbgowobbgs 3mbhngdbndo. “owaeb Fgz0hbmggdoly gob-
bbgo3goedg 3obpadodo ©d 0bodo ©obibodoboiool bggnmobgoolbzoeb
393mm ogm bogosdo, of dmzmgo dodmgobomogom moblbgdol Jgmobgoborob
0303806907 bo30bmbIdgdmm “ganmodgdqdl.

Jomms dodobor domomool 9b/s mzobdo domapmdols sgm3zgmals, domo-
mdolb dbbggbhdmmes ozobs o abdadgdol dgbobgd 2017 femol 4 doobol
bodobmggmmb 30bmbol dg-3 dgbamo, bbgoms Jmbol, 3édomagl mzabal
Pg3éol  30bbpopgsondo gumgogool o mogzobygmgdgdol ©obmzgzel
nbodmmmgogbo domopmdom. gbodmmmgonbo domopmds 8dogg 3obmbol
dg-4 Igbemol 0" d3339bdndo gobdobhgogmos bmgmb ,dggbopbyma,
306030, odzobhgds, Igdods ob bbgs obgomo dmddgogds, bmdgmog ofzggb
0dosbol 3o@oz0be s mabbgool Jgmobgsl”.
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sobbymgds: gbomo Hmob Jgogagde”, 3. 52, bgmdobofzomdos: https://www.osgf.ge/files/2015/
Publication/EU-Geirgia%20Association%20/Report_210x270mm.pdf
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dgmbrg dbbog, Lodobmzggmmb Lobbmol bsdobmmol 3megdbo Bgogegh
dogm bog 936domzgol  gbogdmmmaogd  domopmdobomob  (domopmds
(3gbamo 126), mzobdo domomds (dgbmo 1267), sg3bgds (Igbemol 1517))
©d mobbgool Fgmobzobmeb (©adsdizobhgdgmo ob sbhospadasbybo dm-
3gbhmde (Igbamo 144%)) ©o30380ébgdom. bodobmzggmml sdobobhdogogm
bodobmompabhmzgzoms 3mogdbol 166-g dgbmo vébgggmob gl fzkomadsb
bnmogbmdol, oby boBdmgopmgobosg owpgomgddo mobdmge-gobgdel o
dmdomogdggedy 3gnéopbdygmaggemm gomogomgosl, Gog bodmasmmgdbog Hgb-
éogbo s dmdomadgmes boddzogl sbwmzgsl.

oy bodgdom gobdobngosw, g3hm3zo3d0bol obhgdnozgedo dmEgdym gob-
dobhgdol 9300980, ombobos dgz0fdbmggdols dbgogbgds gbodmmmgogba
dogmoEmdabmob, “odpgbomsi dg30hbmagdol oyEomgdgmos gmgdgbios
300l 0oblbgdol Jgmobzs o Bgnbebdymagmo, wededizobgdgmo gobgdmb
89d3bs. 3g3mm gobbomymo bogdggdoob Bobos, Gmd Jgz0hdmzgdaly gébom-
gbmo gds Fgubopbymagol doygbgdos. ©dobmob, gzbhm3dsdo 3mbgggeol
35630006 g0s bimbgo gbodmngbmbmeb ©so3z0380bgdnm 33mgaqdl 3393-
dobgdms. Hobdmdmdol obhmbosy sEobhnbgol 0dol, bmd dgz0fdbmzgds
Rbodmmmgogbo dghmmol boobbobgmdss.

07339, 90bobadbogas, md bmgmbi godoznba, oby gbodmmmgogbo do-
moEmdol bggzgmobgds bodebomol gbho-gbo gpbosdgbhnéd Lozombl
Pobdmopzgbl o gbodmmmgogbo domopmds 3mbibghnmo 60dbgoobs,
dobobosmgdgmgdol o 30bhgdbhob dobgozom bbgswobbgs boddodol dm-
bmhgos dgodmgds ogmb oo od gobbbgaggdedg swgdzopno bgogobgdobmgal
bbgoobbgs 306mboo pbs/dgbodmagdgmos bganmobogdmogl.

dg30hbm3980l goblbbgoggoolbol gbodmmmaonbo domopmdol bbgs gmé-
d900b306 gobomzgamobhobgdgmos ob, bm3d gbomo dbbog dobo gobdobbggdg-
oo 0bhgbbogmds. Jgzofdmggds obhol sbobobybzgmo digze, Gmdgmog
0§393b ©oblbgdol Bgmobgol ©o Ihdymo ob odediodbgdgmo gobgdmb
39436ob. bobbemol Lodobmmol 3megdbol 35dmo dmyzsbomo bmédgdo,
bmImgdog gbodmmmgogd domopmaesl gbgds, bmgmbi Hgbo dmombmgl
xbodoggéo 00631305 80335360[), &3 dg300Ghm3980bmz0l bogobem vé véab.
3g30hbm3900b gbo sbobosmgdogl boddody, ob nbws smPgzgl Loddodol

30603390 8m3z06l, 3o3ded oy Jdgrogds mdogdpybo oo Lydogdpydo
33&b33d@030@05 0obbgoobdgdmobogos o odgzebozg gobgdmb j850l>,
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gL bozdebobos Fgz0hbmzgdols Jgdoagbmmonl  sblbgdmdobmgal. oy
89300 b m3gds godmalzgal gbodoznd (obzgol, ogo 0dvgpbdmymon bol-
bemols badob ool ©obodogmbei dgodmgds Hobdmowggbogl, oydge gb
moz0bmogo bobbmol Lodobmmol 306mb3gdmmonl gobgo dobo bg-
agmobgdols bogobmgdol ob  onddgol, “odwpgbowoi dobo dmgdgrgdol
bygbom ggdhm gobmms gobdg dbmmmo gbodozndo Hobzgol godmfzgzol
39dmbggzgdn. 0dobmob bodebmmgdbozo ©oEzob badyomgdgoo Lobbmol
bodoboomdo goblbbgogwmgds Lodebmmgdbozo ©opEzol badyomgdgoolbgeb
bm3gmbog 393. ,0b3b0d0bsiEool yzgmse ggmbdol smdmaebgébol dgbobgo”
396mbo 0mzgomolbifobgdl.

893006 m3980b dgmbrg gobdobbzoggdgmo bodobo gbodmmmgogbo domo-
®30b/dgybhobymaobs @ moblbgdol dgdmobzgmo Ji3g30Lb 1339 9dbgdymo
bogobmbdgdmm s3ébdomggoolbgeb ol ©obzbhodoboiool bogndzmgool
9333600 - obbgdol gmobgs bedbzogmogds dodol 3od 339w 6086530006
39330630 o bLhmbgo dom 739380bmgds moblbgdols Jgmabgs. gb bodsbo
3obobbgagqdl Jg300bhmaqdol moblgdobdgdmobszgmoa/ Jgybopbdymaugmo
Jdggdols bbgo bozobmbdogdmm Ghgaymobgdobgeb o bodl ybzedl dob
393306L  ©ob3bkodobsogool v3éhdomgobmeb, &g bogydzgmos, bmd Jg-
30hém3zg00l 3gdmbzg300dgs @oE30b 03037 bodgomgdgoe 3ezbgmeyb, Gog
o 3é0dobogaol bbgs 35dmbzgzgddo oéol bgmdabofzomdo.

0dol gomgomobfobgoom, bmd Jgz0hbmgdols sbbo Jgyborbdymagmo ©o
©dsd0bgdgmo dmdybmdol o36domgos, Do moz0bmogzom go3bEgmogds
dgndoEbdymagm godmbomg30dgddy, ombobss, bmd Jgz0fbmgdol bg-
anmobgde dobomog fobdmopggbl 3mbbinonyzogbon oEgm godmbadnzgol
030b753m 93080 Bobgzol. mydis, bmgmbs bodobmzggmml bozmbbihopyiom
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3qbododobo, bodsbmmgobozo ¢Hggdbozol mzgombodbobom, bmdds pboo
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bgmogbo  gbhooopgos  g3bzogde  J3gybgdol  3060mb3gdmmogdl  Jmbol
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gébmo dbbog gl 30bgnEos dobomspae Jmddgpgdl 8bmdol bodobommoal
boggémBo, Lopog ol mogEodebzgmop Hobdmodzs, bmmm dgmbyg dbébog
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0d 36907mdo dmgdymos 93géo0gzol dggbogdnmo Jphongdol, Loggbobzg-
00, 33635600bs s 0bgmobol bobsdsbmmmgdol gomofhyzghomagdgdo bgd-
byomyéo 8g30H5dbmgdobs o bodgdom sgomdg dgz0Hdmgdal dgbobgd.

0dgé030b 7Bgbogbo bobodobommlb gowofhyzghomgdgdo ©obsdozedo ob-
39690L, oy bmgmé gobzomobs bgdbyomubo 3g305bmgdol 3mbigaEos be-
domdomodm nagmgdgdol 1964 sdmol gobamgodo, bmdgmoar edbagdgdgmb
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boobpghgbms 5és Fbmmme moz00 873056 mgdol s dom dmbob bgdbyomy-
éo dgz0fbmgdal, bmgmby bodsbmompomggzol Jobooblbdg dbzgmmdal
035mbodboboom, 9bodg vgbgmzg 03 bodobmmgdbogzo 3obgbolbdggommanl
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09%0". dbmmmp ghobgm gobbhe 3ob benmzogl, Gmd ghgbm 3m3gbdadgol
9300 g0 ...

Il

009hgdol godmdogdolbol, bemmgozol 3035b¢ocgddo Jyéolidogdol dbogoma
dydods a3bzwgds, oy gmgbpo gobgmaos dob bgdbgomyd godmzmoby-
3g0b. oyd3o, gb Igdedgdo 9é gobbmbzogmgdnmes o6 Jgbbhnmagdymo. bogdg-
9%0, bmImgdoy ggndbgde bgomadgdnm Iydobsl, smabodbgds, bmgmbys
quid pro quo bodagaéo. obobo 606[55303(933)0 838063b358@0 83500(9@9360[)
o6 bgdbyomygbo 3m3gbhokgdobgeb, Gmdmgdoy bogdebobop ddodg o
3ob3b3zomogos  0dobomgol, Goms Ygddbol dpbymo bodydom gockgdm.
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0géd0bgdo “quid pro quo” o ,dhégmo badydom gobgdm” g3gbdabgds, gbgdo
303d0zbmom boddggdo, Gmdmgddoy dgdods gobbmbogmee o bogdggdo,
boag dgdods ob gobbmbzogmes, ob bogbhmmo oéb gmaomos. 3ogéod, 53ab
0doo, dom Jgdmyonmo bobkggdgmo dmsdzom.

3993009 moz0l dgbamo 703(s) g3édomogl odbagddgdgml 1. gobo gobdol
0bogol ©oboddgdedg, gosmogbngmmb badbobybowsob ob Lbgsgzobow
dmobEobmb dobo obzébodoboébrgos dob 3033gboiosbosb oo obsddgool do-
6039300, J0bo0bHborob 96 3b030mgz0gdmeb oz93d0bhgdom 3 0boogowoal
... bggbol godm™ (42 U.S.C. § 2000e-2(a)(1).

,»quid pro quo” ©o ,,8(1)(4)3@0 boaggom 80(4)380)” 306(060[5 gadbgao NG 63b3@360.
9L hgédobgon 3obzgmo, v3590gdond mo@ngbhonyésdo gedmbbos...

...03b5gdgdmol 3obybobdggdmmadol bhoboobho gagdbgdms 0dol, oy bo
0030l 3g305bmgosl 3gmbos swgomoa. oy dmbobbgmyg oswggbos quid pro
quo 35305 mgdsls, bosdgmeaiom bobodsbmmmgoo edbaddgdmgol oz0légd-
©bgb 9bo30bhodad 3obybolbdggdmmasly (vicarious liability). [5306 Hooboemalbs
dombobbgmggdo, ©md Jsmo dmmbmzgbgdo gybm bobow ©ogygbgdobom
quid pro quo 39305 mgdobmob ©o303d0bhgdom, Gopgeb dob gobobomozwbgb
0bo3obpodobo  3obybolbdzgdmmdols 863030@06@)0@; gmgddoi 93039l
3ommdb]... 30363, bobsdwzomgdo, bgomubo 3bmdmgds 0dol god 339309,
930b6gde oy 9bo  83bmabzhmbl  vhodobadobo  3obgbolbdzgdmmas
bemmzgogzol bogobgom ghgbm Jigzobomgol, oy dsbgbobdggogmos dbmmmeo
boggmobo gogabmbomgdmmdobmgab....

h396 ob 3033mdm, bmd (1gédabgdo “quid pro quo” oo ,dhédnmo bodydom go-
bgdm” 8bhobgmazabhnos dg-7 0o30b Lodobmempackdmgdobmgol, Godwg-
boaE 0bobo bomgml i3gbgb goblbgoggdel 0d boddggel dmbol, bowai dgdods
3obbmbogmos ©o 0d bogddggdl Bmbol, bmdgmor Bmgomow Bgndos-
Igomge Jeazeb gbgdo. gb (Hgé3obgdo Sgmyzebhybos 03 ao©e3hy3a0
300b308g 3obybol goboigdow, obgbbgdl oy 96 dmbobbgmy, osdnzoEmb
ob3b0dobogos, Gmdgmoi obm3zg3b dg-7 mogl. bmegbsg Jmbobhgmg
©00d1h30390L, b3 dob Ibmdom Pbhmogbhrmmdsbmob ©ozo3d0bgdom bym-
dgbobgdo ddggdgd0 (.tangible employment action”) dm3yzs bgemddmzebgmols
bgdbgomyéd Fmmbmzbgody gobol 0ddob, dob 5339 Jgydmos 0dob oddo,
bmd spgomo 3dmbos ©obagdgool dobhmdgdol ob obosblbol 3gmommgosl,
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60893 ©ogd gbodmgdgmos dg-7 mozol ggabamgodo. odobmgol, bmd
030 8godmgdmogl  Lgdbyomybo Bgz0hbmgdsdy, “og Hob ydmgmoo
8bmdom  hm0gbhommdsbmob  ©ozogzdobgdnm  gowahyzghomgdsl, Jigze
76@s ogml ddodg o6 gobdbigemogo. “edwgbowaiy gmgbnol dmmbmgbs
1393806©gd0 9bhobgomodgdym dgdobol, ol nbos dozo3gmabme Ihdymo
bodndom gobhgdmlb dmmbmgbome 3o¢gambosl, bmdgmbog biobogds ddady
ob  goblidzomogo Jigzol ©edpzoEgos. gobbobomggmo bogddg  Bgogegl
dbog0mboEbmgeb bogebogom Iydebol o B3zgb gbmo ob 33bzgmmdn
03dobmob ©o303806g80m, ghmo vbhobgomodgdgmo Igdobs oy 0dbgdmoo
bogzdodobo, bmd Eobogdgdol Bobooblmsb 96 30bmdgomsb ©o3o3dobgdom
©0b360dobsgooe Bomgmomoym.

bmgs Bzgb 3733900, bmd ©obzbhodobsigos Jgodmagds EoEabhnbogl,
06030653060 35b7boldgzgdmmaol boombol gowabofyzghoo 360d3bgmam-
3600 ob ggogphmdgdo, boboi dzgdmo gobgomobogo o obhe “quid pro quo” ob
»IBHéPmo bodndom gobgdmb” 3ohgambogdo.

3. 8dgbognmo bogbhmm badobmmol 3bhgdgmol (Restatement) 219-g dgbemols
3oz 36dhdo dmgdgmos Hobdmdowggbmmdol badobommol dobomowo
3b0b3030:

,386Gmbo 3obgbobdgzgdgmos dobo Fmbodbobydbggdol dogh howgbom ©g-
mod®hgodg, o7 0bobo 3mddgrgdgb Ibmdoma ghomagbhmmdol gobamgddo”.

odboddgogmo 3obmbolidggdgmos bmgmérs gobBbob, obg gonggbmbomgdgm
©gmodhgody, Goi Bopgbomos ©oboddgdymol dogdh Fbmdomo yhoagh-
™ol qgobgmagddo. 3g-7 o300 gomzgamoblobgdnmo bgdbyomybo Jg-
3006mgos anmobbdmdl 3ob3&hob ddgmgosl. dobmamos, 53bm sbgymo
3oohy3g0homgdgon vmo30byggmgdos ©odboddgdgmb dobo 0obsddébmdmg-
30l dogd Bopgbom gobdhob mgmoadpgddg 3obybolbdzgdmmdolbgeb, od-
7030, bodobmomo ©30bbHgdl ©odbogdgogml  3obnbolidggdmmdsl, &m-
©gbog  ©0b038bmImol ,30B0bo, “odpgboe vboblmbopay 9b  pboo
gomagomogm ol goggdymo, ogm Lhymop ob bofommdbhos dobo nogdbmbol
3036gbobmgol bgm3ghymos”. dogomomaw, bmegbsi gedgomagmo do¢hyngolb
3m0gb@®b 0dobomgol, &md dob Jgodobmb Bogmoa, wgmodpndo Jsgze gdsaze
dbmdomo ghoogbommool qobgmgddo, Godwgbowsg ogo Lobobggdmms
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©odbogddgomobomgol gogom3zgdol godbooly mgambedébobom, myboog ol gho-
boom3gagdmogl adbogdgdmol dmmonogzob.

bmgmb bosdgmogom boboedebommd osmbodbs, bgmddmzebgmo, Gmdg-
o3 3m(H0306Hg07mos g39bogbnmo Ihdbmdom ob magobo bydbyompyéo dmo-
bmgbomgdgdol o3dogmagomgdol bybgomoom, dgodmgds b dmddgogdogh
mo30bo ©adbaddgdmobomgol badbggdomols dmpoebol dodboo... bgmddmazabg-
o, bmdgmoi d30hbmgdl bbaol, bJobop Imddgogdl 3gbbmbamybo
dm(h0390000b godmdabobyg, Gmdmgdon ob bl ozegdobgdymo o
dgodmgds  ghobosmdmgrgdmegb  3omgy  ©odboddgomol  30dbgdlb... &
®dds b, obol dogomomgdo, bmpgbog bgmddmzebgmo Bobommos
1396mbm  ©ob3éb0dabogosdo 03 dodbom, Gmd bobggdgmo domyhobmb
o030l odboddgdgmb, dogbgoego 0dobs, Gedpgbop LHmbop gbdol gb
(3ogogmomoc, Sims v. Montgomery County Comm’n, 766 F. Supp. 1052, 1075 (MD Ala.
1990)) (bgmddmzobgmo dmddgrmgdms mogobo dbmdomo yhomogbommdol
0963m7g330, boegboi odbaddgdgmb Jmbos dmmono s, 5é fogbomobgdobs
Jomgdol ofhobonébgos 333060580 o bgdbysmnébo dgz0hbmgds gdbommep
03 3mmohozol gobbmbzogmgdol bodyomgds ogm).

,3bmdomo ghmogbhmmdol ggadbgzmagdol” 36900 gmzgmomzgol b Jmombmgl
©0dbogdgomobomzgol bobggdmols dmpobol dm@pogzl. dmgowo Hgbo Jogm-
dobgmdl 0dodo, bmd bgdbyomybo Jgz0hbmgds bgmddmaobgmol dogd ob
Pobdmowggbl Jigzol, dmdgmog bgogde dbmdomo ybhmogbomdol cgoab-

o

8bmdomo gbhomogbmmdol gobgmgdo b fobhdmowagbl ©edbogdgdmals
30bybolbdzgdmmaiol gbhmowgbom bogndzgmb Hockdmdowggbmmdol 3Gabo-
3900l dobgozom. ga3bhm 033000, dgdmbzgzgedo, Hobdmdowggbmmadal 3éab-
(303900 3580boi 03043l 3obybobdggdmmdsl ©odbagddgogmb, bmogbog
06533bmImgdo LBoEasb gmodngol, demo dbmdomo ygbhmogbomdol go-
bamgdl domds. gl 3GabEadgdo Bodmysmodgdgmoas sdgboznme bogbmm bo-
dob ool 30 gdgmob bdobow sohodbgogm 219(2) Igbando:

»2. ©83b59398gmo o sbols 3obybolbdggogmo dobo dmbadbobyébrggoel dogh
hogbom @gmodgddg, oy obobo dmddgrgowbgb 3ébmdomo gbmogbommdals
R0bgmgdl gobgm, gobs 0d gdmbzgzobs, boogbsgs:
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o. odbogddgogmb gobdhobymo 3dmbs Ji3g3e 96 dgaae, o6

3. ©odbogddgoegmo dmddggdms gogbhombomgdmmdom, b gbgdo goggbombo-
mgdmmdom, ob

3- J393° b w3930 ©odbaddgdmol 033306 Jmzgomgmdsl, bmdmob ©gmg-
3067303 ©o73398gmos, ob

©. dmbodbobybgh mogo dmodsb obg, momgdml dmgdgogdl o6 bogdbmdl
©odbogddgomol bobgmoo ©o sgomo 3gmbos dob dmBggbgdom pogmgde-
dmbomgosdyg ogbbmosl. b mgmodnol Bopgbodo dob ©ogbdobs mbgo-
bodoogmo gbmogbommds”.

219 (2)(0) 3gbmo gbgds obhodabadod 3obybolidgzgommdsl mebsddébmdmals
dogb Bopgbomo gobdbobo gmodpgoobomgol, bmpgbsg ©obogdgdymoa
094g653b3mb39bgd0m gayamgdedmbomgdsl (dmbzgbgdoma gagemgdsdmbomgdals
boboob o) ob bmogbog obogdgonmb ogmodhob Bowgbodo ogbdado
0ébgobodoiogmo 76500gb 0™ (b gobodogogmo 7bmogbomdol
©0bdob 530l Lpoboab o).

0.

3mgoo Pgbol mobobdow, dmb3zgbgdoma goyamgdedmbomgds bgmggzabigos,
bmpgbog Hobdmdopagbgmlb mogo dmodsb obg, momdmb sbmébzogmgdl
73mgd0dmbomgdsl, bmdgmog dob ob goohbos. gl gobbbgogogds 03 853-
0b3930b30b, bmpgbog Hobdmdomggbgmo 0dnddgds, Gmd dmbmpop go-
dmoygbgdl bgompbop 9bbgdngm 7gmgdedmbomgdsl. [...] Bzgnmgdéos,
bgmddmzebgmol dbbhowab dgz06bhmgds gnmobbdmdl bgomybow sblbgdymoa
15mgosdmbomgdol dmbdmipom godmyggbgdelb o oo - dobo oblbgdmdal dgbo-
bgod gomdo fobdmoggbals Iggddbob. dmbggbgdoma yamgdedmbomgdol sbomo-
80, 8gbododobo, sbobhmbo 0dbgomps o3 3mbhgdbpdo. 0d goblszgomdgdnm
39dmb3gg3080, bmogbsi 9303039096, ™d Izebo Hocbdmpagbs vbbgomdo,
®omdmb 30bo ogm bgmddmgzobgmo 35306, bmwgbog Ggompbop dob ob
3Jmbo 9933060 00bsdpgdmds, Jbbggbhdmol dzmabo obizbs gmbogbymoa
760s ogmb (,dmB3ggbgdomo pogmgdedmbomagds dbmmme 0dwpgbs ob-
bgomBl, odpgbopai gmbogbhymoas dglbodg 30b0bmz0l 0dol ozgébgds, bmd
Pobdmdomggbgml o3zl ©dgzebo gumgosdmbomgds”). bmpgbsi dbobyg
3ommdl, sbodobpadobo 3obybodggommds ©od30bbmlb odbaddgdgmb
dobo  Hobdmdoagbmobomgzol gmgaobgdgmo yumgdedmbomgdol dm-
bmhor godmygbgdol godm, 8dgbognmo bodsbomol 365dymdo gomge-
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mobfobgdnmo, mbgebodsgogmo nboogbommool ©obdobgdol Habo nbos
3odmz0ggbmm. gl 0d6gde 0bogmodol ydm bmbo ggmdds, z0bg dmbzgbg-
domo gumgosdmbomgdol Hgbo.

©

8336 336&36@3600’) m&goBo%oeoaqpo 7Hm0gbomdol obdobhgdols bQ)067
©obHb. gbomo dbbog, bodydom sgomdyg Ladsbmompadbmggsgdol 1dgng-
bemdob dom P3obmbm dzgze8e gbdobgds médgobodogogmo ghomogbhommas:
boobmmgg o bobhgdopydo 3mbiodno obhyzgzgogmo dbbggédmgdal god-
oo HGHgb boogedmol bodsbomompsdbmagsl (Gary v. Long, 59 F.3d 1391, 1397
(CADC 1995)). gb émd v3d0gmaomgdogh m@aoBo%oGoa@o Jbhmogbomdols
obdodgdol bpoboobpl, ©odbegdgogmlb ©ogzobébgdmps vbhodoboadobo
30byboldzgdmmos s dbmmmmep bgmddmzebgmgdol dogé Bopgbommo yzgme
3g30hbmgd0bmgzol, 8bhedge - 006538bmImgol Jmbol gobbmébsogmgdnmo
9399 893056 mgd0bmz0bs3. 933306 Joagmdal by ombobowdo b ohgbl oés
©obogdgosdo mabobfimba 8gbodmgdmmaogdals 3mdobos s oéby bmdgmody
boodgmogom bobadsbomam. [...] 83pgbs, mbaobodsionmo nbomogbmmaool
obdodgdol bpobpobno dmombmgl bomor dgpolb 9bbgdmdsl, zowbg
dbommmp Fbmdomao yhmogbmmdss.

3obggm éogdo, B396 8gazodmos dmzgayzebmoe dmgmo &ogo bogddggoabo,
boog YrogmE gubm dgho ©od ghygmdl bgmb oo gbdodbgos dgz0Gbmgoal
Bowgbol, 30ébg dbmmme Jbmdomo 3bhmogbhrommdol sblbgdmdss: bmpgbs
bgmddmzebgmo 0mgdl 3bmdom yhomogbmmdsobmeb ozo3dobgonm bgm-
dqbobgd Bmdgol (tangible employment action) dobo od3gdwgdodgdnmol fo-
bosmdoga.

0d dodglom, bmdom Fbhmoghomdobmob ©ozo330bgdgmo bgmdgbobgoo
8dmdgon, bmdgmbsi bgmddmasbgmo omgdl, phmmegos ©odbogdgdomol
Jdggdol, 3g-7 mogzol 308bgd0bmzal. oy ob gboo agml médgebodoiogmo
7600gbmmd0l ©obdobgdol bpeboob ol 30b3bghnmo Bobsoblbo, dobo
dmmbmgbgdo ymggmozol ©ozdsgmagampads, mogbsg bgmddmzabgmo
doomgdl dbmdom 7bhmogbmmdobmeb ©o3ogzdodgdnm bymdgbobgd dmdgdl
bgmdzgomol fobosmdpgg. ©3d 8gdmbggzeda, obogmbogbymo 0dbgde by
35b330bhmo  Hobdmdowggbmmdol 3k0biEodgdo, bmd yumgos dogigom
©odboddgogmb, mogo oomhoml 3obgbobdggommasl, Gog dgbommddog
39000690,
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mbgobodogogmo  gbhomogbomds  gbdobgds oy 9bs  bgmddmzebgml
893006 mgdol Bowgbodo, bmogbog gb ob gmobogds 8bmdom yhoo-
g6H0™bmob ©ozogzdobgdnmo bgmdgbobgdo 3mdgdol domgdom, bozmgdow
@bowos. dobo Ehgzomo Hghdobgool godm, o3 LEsboobmol godmygbgdes
bogmos, Gogob ol bodgomgdol odmgze, mbozgbsobowp Hogozombmom
o o3oq30bmmzme b Jg33mynme dobybobdgzgommds bgmddmgabgmoals
dogbh  Bopgbomo  Jgz0hbmgdobmgol. gboo dbbog, bgmddmzobgmol
73mgdodmbomgds ©o dogmonagmgds dob Jgdogofbmgdgmm di3gzeb obo-
390b gobboggomdgdom 833030658 boboosmlb ©s 03 mzombadéoboo bym-
3dm3obgml gmggmomgol gbdobhgds mbgobodogonmo ybhmogbomds (ob.
dgbophmbo 477 533, 3. 77, Jmbodebomyg dobdomol 0obdbzgodo dm-
bodbgds (L,bhmbdgo 0dob godm, bmd bgmddmzebgmo smoddgdes, bmgméys
©odbogddgomol dogé dobodgdpmo pogmgdedmbomgdom smdgbgomoa do-
b0, ol obghbgdl obobobybggmo bgdbgompbo dJigzel megbdmbgggel
bgmdzgomgddg”). dgmébg dbbog, bgmddmzgebgmds 8godmgds Booobml
3gbpoe obgmogg 8g3050mgdolb sdhgde, boig Gogomds mebsddbmdgmads o
0bbgdmdl gobgdmgdgdo, bmpgbsig bgmddmaobgmol bpopnbo oboggbl

330b.

bLPmb g 93 omgdgdol godm, sbbgomal vdwpgbo goghzzgzmmds bosdgmo-
3om  bobodobmmmgdl Bmbolb dg-7 mogol bogdggddo mbgebodogogmo
76m0gbomdol obdobgdolb bisboabnol godmygbgdobol. mbgebodszoymo
7600gb0mdol  ©obdsbgdol bLaoboobno Hobdmdewggbmmdomo bodob-
omol gobgomobgdoo bofomoas o h3zgb ob g3byblb o3 bhoboobhoob
©039380bgd0m gosdfyzgho gobdobgdol gozgmgde 03 boygbmdo, Loy
bbge 36033bgmmgabo JmboBdbgdgdos osbrgbl gogmgbsl goafhyzghomgdedy.
396dme,  B3zgb  30dmpogdom  dgbophmbol  gowohyzghomgdom,  ém3
Pobhdmdozggbmmdol 3bobiadgdo Boyoogh ©odbagdgomobmgol obodod-
©o30bo 3obybolbdggommdol @oz0bbhgsl bymdmzsabgmol dogé gobbméb-

dobmomos, dgbaphmbdo Bsomzgoms, bmd odbagddgdmol 3obybolidggd-
mmdobmgzol 3m3zdol ©owagbs gedmdabobgmdws Hobdmdowggbmmdal
3606303900006, Lobodobmmmd doohbos, Gm3d bbgs gobkgdmgdgoai Jgo-
dmgdmo, gmagomoym 360336gmmaabo... dogomoma, 3g-7 mago oblbgdmal
0dobmgol, md Hoobogmobmlb Jgzohédmgdaly bohoboomdwgam dmmoanozol ©o
boBogégdol gobbomazol ga3gdpnéo dgdoboBdgdols Jgddbs. ©odbogddgdmols
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30bybolbdgzgdmmos bofommdbos ©oedmzomgdgmo bmd ymagomoygm  od-
330h0 3bmEgoyhgool 87ddbol domolbbdgzedg wodbogdgomol dbébowab,
gl 3o3mgbols dmobpgbos 3mbalbgbols gobB3bhobgedg, Gmd bgmo Jgghym
d93mdbymo dgoobbdgdol o obo Lodobmompobdmgdobmgol dg-7 magol
5(\06@3[][)@'80 (ob. EEOC v. Shell Qil Co., 466 U.S. 54, 77, 1984) ©o @obodagéogo
00bobfmbo  Jgbodmgdmmdgdols 3mdobool dmmonozedg bgmo Fgghym
bohogbhgdol gobbomgol 3bmizgEyégdol gobgomabgdobmgol. bedwgboma,
©odbogddgomol  3obybobdggommaool 8g8mywgel  dgydmos  Hosbammobmb
obogddgogmgdo gobogboomb dgzofhdmgdals digzol Bgbobgd dobod, bobod
ol gobegds 3dodg ob godbdzomeaga, gb vgébgmgg dmgdbobybgds 3g-7 magol
d0dbgdl vm3zgomml vdgzoéa Jigge (ob. McKennon v. Nashville Banner Publishing Co.,
513 U.S. 352, 358, 1995)...

0dobogol, ©md §b0dsbgmmob ©obbdmdsdo dmgoyzebmo 35dmamdol yo3-
mgddmbogmgdoly dmbmpop godmygbgdom godmbzggmo Bosbobmgal vébo-
3obodobo 3obybobdggommool fobdmdomaggbmmoomo 3bobiadgdo o
dg-7 moz0l mobodbop ggpbrodgbhndo 3dmmonozs, Hosbomobmlb @sd-
bogddgdmgdol Hoboobgoymmds o mog300eb vogommb 733sgmagomm mo-
65d3bmdmgdol 3bmigbgde, B3gb o3 bogddgdo, obgzg bmgmbs Mgl gowe-
Pyzghom dgmbrg boddgdo ,30boggbo dmzs bohmbolb Hobosmdwpga™ (Faragher
v. Boca Raton), 30@63607 838@3615: @oabodagégqpb 350[5(4)360 0&0306)@0306)0
30byboldzgdmmos adobamgdymo sbsddbhmdmol dodobho gobobagbgoswa
Inéogmo godgdmbogol, bmdgmoy dgddbs 0d bgmaddmgobgmds, bmdgmbag
3dmbo dgomm (b dmdwg3bm, godom domomo) bgemddmgebgmmdal no3-
mgdodmbomgds 93 0oboddbmdmoll dodobm. bmegbsy  Fbmdom pb-
00gb0®3bmob  ©ozo3dobgdnmo “o0dg bgmdgbobgoo Bmdgdo ob  go-
0obgdgme, ©odboddgdgmlb dggdmos, mogo 0dobommlb ©s  vogommb
B00bol  0bodmondgde, Goig  gd3gdogdeadgds  od@HioEgdol  smosmmdal
domomo doB3abgdmol In3o39dnmgdomo bpsboabhoom. mogol dobommgds
8gggde ™o ogEomgdgmo  gamgdgbmobgeb: o, ©odboddgdgmds  godm-
oBobo 8(*)603673@0 8%@3533@&60, Oomd EOMYMOE OMJIZINO ©O Fo-
domgbhmbgdobs bgoolbdogbo Lgdbmomybo Jgz0fbmgdol dJigze; d. dm-
bobhgmg ©oboddgdgmds gmbogbgmom 396 dgdmm godmgygbgdabs dob
bgmo vbbgdgmo 34 g396307mo o6 3mbgdiogmo dgbodmgdmmagdo, boba
3ol borogodmds adbaddgdgmo, o6 bbgogzobom sgbhowpgdobs Bosbo. 0dob
I1H303907m g0, Om3 odboddgdgml goohboos dg30Hdmgdal bohoboomdwggm
3mmohozd ©d goboBogbhgdol dgdeboddo, 3bHobiodol ©mbgdg b obolb
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PYEOTYOIWO Y3I 30b3dghpw dgdmbggzede. opdpeme, gopbomgoywe
3mmopozol  bogobmgds, Gmdgmoi dmbggdgmo  odbgde  obogdgdol
306 mdg0dg, dgodmgds bomobomo gobbomym odbsly bgdolidogé boddgdo,
bmpgbog ©o30 303Eabobgmdl megol dobmmadols dobggm gmgdgbhomob
©0393d0bhgdom. 0dabo Ih 30390, md Eoboddgogmds 3gé Jgobdgms magabo
dmgomgmds, gmbogbymo d3bybzgmmds godmghobs Boobol sboiomgdmar,
06 893mo0g0bamgos dbmmme 0dob gdmblindabgdom, bmd spgomo 3jmbos
©3boddgomol dogh Jgoogzedgdnmo boBogbol dgdeboB3dol sbogmbozbym
30dm7yggbgdmmdal. myd (3o, 9933960 gdmddgomdol edn30Egos B3gnmgodbos
©3309gmgomgdl ©odbogdgomols Ih3z03500L Hz0bmlb mogol dobmemgool
dgmbg gmgdgbmob 0obgmgddo. 8dgzebo mogz0l Jobommgds ob ogdbgds
bgmdobofzomdo 0d Jgdmbzgzedo, bmogbsi bgmddmzebgmol dbébowob
dg30hbmgds godmazmobogds dbmdom Pb00gbmmdsbmsb s3z03806kgdnm
bgmdgbobgd B3mdgddo, bmgmbopss gomogobyamagss, Bsdmdzgomgds ob
00b03Egdmdal véobobybhzgmo Jgizms.

\Y,

obbgdgm 3bodno3zedg @086)@50')6007, bmdgmog omgoq\nobﬁoBaég\)o 0bro—
30bo30b0 30byboldzgdmmaonl podobgdsol gggeme quid pro quo backBgmobogol
(obomgo 3g3mo 33.7), gmgbnds bosdgmogom bobodsbommdo dmgmoa
dogmobbdgge dodobms 0dol 3p303900b3gh, Gmd dobo Lobbgmo o3 3o-
09360530 bgogdms. Bzgbo 3obdod(gdol gomzgomolbhobgdom, ébmd quid
pro quo o Ihbygmo bodgdom gobgdml oosbmoayggdo b vbol gowodhyzgno
©0dbogdgogmol 3obnbolidgzgommdol oboagbow (ob. 83gdmom, g3. 8), gemgb b
76s dogpgh smg33ohnho Jgbodmgdmmds, ©osdpiormb, Gmd dob odgsl
dmmbmgbs, bmdgmBgs dobmobgznmbo véol 3obybobdzgdgmo.

dobmomos, gmgbpo ob 9dH3039000, “©md bammzgozds dob Hoboowmdwpyg
doomm 3bmdom 1b005bmmddbmeb ©s30380ébgdnmo bgmdgbobgdo Bmdgdo,
603 30 mobghmbl ook mdgzme mo30l ok mmgdol dglodmgdmmdsl, gb ob
Py39mb bogdglb. B3gbo go@ohyzghomgocl gemazomoblobgdom, dobmabzhmba
doob  993gdmgdabgds  vbodobpadad  3obybolbdggommdsl  bammgogzol
J3ggdgdobmzol, 3o3éod dobhmabzhmbl nbwo Jogrgh gbodmgdmmas,
bmd g0 0dobmmmlb s Hobdmopgobmlb dgbsdsedobo Inzorgdnmgdgoo
30b7boldggdmmadol 30L& 530l Hobsomdogg (ob. 3gdma 20-21).

ombodbnmols 20m30mobBobndom, Pr2qb dogmodo ™m2q00m  boodqmoom
I\ G ARG ) 39 @ 3030 RG]
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bobodobommb gomahyszghomgdsl, dogéked 33zmom gmagbnol Hobssmdwoga
domgdnm 86 dobgdol. o3 boddol odbnbgdoboly boombymds bobsdsbomemma
7600 goohyzopnmb, bhmbo 0dbgds oy 0bo, gmgbpl dogsgh dgbsdmgdmmas,
39339 mb mag0bo 0b3zndgbhgdo o6 Hobdmaeaobmb sbomo Ih3035dnmgdgdo.
boodgmogom bobodobommml gomohyzghomgds bhgds dogmsdo.

8J¢3v600L IGMANMN ©O3360L 3V63bNZI()
BICIGHOCNIT() LOLOFOGHOI ML

2008 6Q0OL 24 03GHOQNODL 30OVEI3IONTJ6V

dozmge badboygbe dogddgegdgdel dgbabgd: Fobodogoobyg gosohyzghomagde
606}8(“)0@6865 8(")860806050}30[5 OOU&')OB&UBOB BOEOL) ‘86)(")800)0 @08860[}

3ob3boemggmo bobodobmmml 2007 Hamolb 25 0obzbol gowahyzghomgdal
3o00bobz30l dmmbmgbodg gobol »ddob (ggogbogogme bobodsbmmmb
dogb).

33JHmdb030 336 gdmgdgde: JmdBogobo ombmgl dm3sbybol dbbowob Bosbol
06530o7bgdsl, bowgeb dobo mddom, dobo dggmmol mz3003833mgmmds do-
3obgboly Jdgogdom obol godmPzgnmo. gob s odobs, dmdhogebo ombmgl
060351 gb00mmyéo 30sbol 9boBmoghgosl, Gowasb, dobo mddom, dobo gok-
©o33momo §dobho mogz0bo ©odboddgdmol (3m3sbnboly) dbébowab dnmabaols
dbbggbdemo ogm.

8008?)03060[) dgnmamg 1996 Pomoaeb ogo oboddgdgmo amSOBabgmeB, &Ho-
a3 bohobdmb bgmmbobo. 2004 femol 21 bgdhgddgébl, dmadBogebals dgnmmyad
930 dmozms. dobo dgnmemyg (3m3dBogzebo) dobo ghmopgbmo dgd3z00bgo.

2004 Bomols 2 ogmobol fgbomom, dmdsbybgd dmdBogzebol dgymemg bodbo-
bnéoEsb oombmgs. dob 893wmga, o 93 7306ob3bgmds dm3obybgl nhogme
bodobmmm  gomozobymmgdol godm, dm3dobybgd dobo gomozgobygmgds
3000003046 o badbobybhdo smowgobs. dmdhozebol dgnmemg 2004 femols
5 03mobosb 18 0z3mobedeyg 206dbmgmmool dpgmdadbgmdol godm Jébm-
dobygbodom ogm o dob 19 0zmobowob gosgddgms dmdsbybgbomeb dy-
Bomdo. bodbobybdo vsmoagbol dgdmgg, ol dmbobmggl boGobdmlb (396-
Obdmybdo gobomgdol Bodsbgos, bmdmomsy dob boGebdml bbzowabbge
3obgmajomgdgody o obgzg Lodydomborzgol bodobm obbhéydgbpngdob yy-
7389 3gmbos Hzmds. vbgzg, ob go@onyzebgl bofobdml Jobbobada, bowa(

81



dob bogddgh Hoddmowggbos Lopbsbbdmbpm ©o badmbhogm bodndomgdo,
130803760 dbmdobo o (ghobgm) boggzolb gomebol g3omogdnmgdgdom.

bodbobybhdo smmagboly dgdwggz, 2004 Femol 2 sg30bnmb, dob dgodhbas, bmd
dobo godmboggmgmo 30d0bo (3060©d) ©83037dgmo ogm; godmboizmgm
30006080 o Jobbbol bbgs gobymaomgdgodo dgbobzmgmo Bodo @odmm 3o-
o 0ygm. 930l Jgdgg, 396 bbgs 308060l godmygbgds @aofym.

dm3dhogobol 0gdoom, badbobybhowab 383980l o 393wga dmoagbol 35dwga,
dobo dggomemg dm3sbybol dbéawsb bobigdogndo dgmoebgol dbbggbhdmo aym.
9L godmoboggdmes bodydoml bobngdepybow, fobobhob gonmgomolbfobgdgm
890Py39(0bgdedo, dgmdogz 3bhom0zodo mogbo bméddal Jgybdhnmgdmmadnl
353m, bgmagabol ©o3mgdado, bmzosmyd s bogbEom 0dmmasgesda, sbom
30mgdnogbs o Lodndomb sbomo gomebgdedo boypdemgs go@oyzebado,
30eobHe398080, 0gbmbobgdsdo (ganmgdgmymaezs), ©oEobzedo, obgag
dobogol boymo, esdpmgmo s 7odbhm ogemgdgdol doigdeda. dmdsbybol
»ddom, bhmbgo 93 dm3ybhmosd godmoalzos dobo dggmmol nbodosnbo oo
130803760 2063bmgmmdol ©oB0obgds o osz0@gss. bodmmmm 25330,
od dymobgds, dobo mgdom, dobo Igymemg ®z0md33mgmmosdEyg doayzobe.
dm3abyboly eddom, dobo dggmamg 2063bmgmmdol dgbobgd dommmmgogba
boaggpogogm Q)Ob&gf)gbo 2004 Gamols 2 0ggmobl, boabobg&ogng dobo ombmg-
boo Eoofgm. ol g0l Bogomgdl Lodbobydmsb o303d0bgdnm 3bmdmgdg-
3b 3393806 58s. dmdBozo60b mddom, baGobdml dgbgrgéhds oimees, md dob
odm300gdnmgdol dmdBogebols dgnmmol dodobe Bgdwggo Lodgooiobm
39393900 dgodmgdmee 3Jmbmos: Bodol Jghgzgdo, magmosbmds s o. 3.

dmdhogobo dm3sbybobgeb doggbosmpbo (o3ébdomazol bobzgda, obgzg bo-
3bhmEgbm bodzgdo) o 96 odo@gbosmybo (40.000 g3ébmb mogbmdon)Bosbal
9603076 g0b ombmgl.

dmdobgby gobygmal, Gmd dmdBogobol dggmmol mz0mdzzmgmmss do-
bo godmPzggmos. dobo mgddom, Eobogdgogmol bedbobybdo smoaqbols 343-
©a™d, dobo bbgs Lodydom sEgomBg gowoyzebs vb gmagoms boedbzgmm
0mbolbidogos. dobo mddom, goboorzmomo sbom badndom sgzomol oow-
Pomo 0gozg badndomgol sbbdgmgdos, bobsig spbyg. dmdsbybol dgymmol
3gbobgmmgmo Bodo hggdbozglo 3bmdmgdgdol godm goomads o obo - 3g-
69239600l ®3006g8md0m. dobo  ®gdom, dm3obybol dgymemgh obgag
9346mdmbgb badbobybhdo, bmgmbry - bbgo ©ebsbhgb ©obsddbmdmgdl.
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obggg, dm3obgbol dgnmmyg ob ©odeggdnmes o obhE omobfedgool
dbbggédmo gmagomo. ob, Omd ©bsddbmdmobmzol ozomgdgdo Goymo
8gbobbymgdgmo ©o 3gdgho H30bhmo aym, ob gmagames dgbgzdgbobogol
3qbo3Bbg30. dmbobBgmob dgnmmal & doghmmgdos dommzgol sdol Bgbobgd
0bnym&dss0o.

0oné0bzgbol Ibmdomo ©o3980b gobdbomggmads bobodsbommmd bobhgmo
b oozdogmagomes. dmdBogobols w3gmogos dofol 8bmdomo @oggool
3obdbogmzggmds bobodobommmd (Igmbg oblhebios) oé @oszdogmaoms ©s
boddob goolbiobzzs ondzs dmdhozebol dpedamdmmanl boggndzgmdy, bmd
bobodobommd Bg30ék dmbdgbedg dobo godmgzombge 8éb dmobpabs (3bm-

(3907OYWO EOOMZI3O).

8060b 8(4)(")800)0 bodaaabob 8068b0@83@80 lbol)oaoé)mqpma ‘888@880 L')OCBU—
dgmom 96 Eos330gmagomd dmbobhgmob odgmoigoes:

dm3dBoz0bol dogh obobgmgdnmo ddgegdgdo Fom-gomgg ob ©3dd0ym-
0omgdl dgmobgol ©gagebogasl. bosdgmogom bobodobommbogzol ob
obol opgbhogogebgdsmo JmbobBgmol dgnmmol dodsbom dobo Sobopo
3bm3bgdol ggmgool Jgmobgol doBboo gobbmé(s0gmgdnmo J3ggdgdo.
0d 39dmbzg30803 30, megboi 9mbadbymo Jdgogdgdo ghmoo dmgdymo,
bobngdomogd Bogzdol Hobdmopagbobgb s dodbsw dmdBogebol dg-
Jomol dobopo (3bmzbgdol nogmgdol Fgmobgol obobogwbgb, dm3dBogzobl
9306 gdms 930l ph3oEgdob H30bhoma. dmdBozobl pbro ©ogdn30Egoaboe,
bmd Jm3abybgl, by d30dyg, 030l Hobobhod gob3zbgns dggdmm, bmd dobo
J3ggdgo0 dmbobBgmol dggmmob 206dbmgmmdsl googobglbgdos o dob

bodbobyboob gogogdol o 9g39bol 353wga dmdBagzobols dgymmmol 2063 mg-
™ol dpgmdobhgmde gogodgbos s 9dob d0dgd0 bodmzomaew dgodmgdmo,
gmgomoygm bodbobyboob dobo gogogde ©o 83dwga 33mog vy39bs, mydge
dm3abygboly 00bobdo, dmdBogzobol dgnmmal bbb ml y3bmdgdos dgbgz-
dgb@obmgol, Gmd dobo sbomo bodydoml Jgbdbymagds Jobmzgol bogmo ogm

5308039600 o7 gbodozyboo.

bodbobyboob gomozobygmgds bodwzomow dgodmgdmms, dmbobBgmol
dggmmol 206dbmgmmdol gogodbgbgdol mogoedobhzgmo godmdfzgso do-
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3580 ogm, opdEe, ©odbaddgdgmb gl swgzzonndo d0dg3-dgmgamobom-
dom oé godmyhzgzos, opgeb dmdobgby 396 godzbghos Hobobhodb, bmd
0b038bmImoly Lodbobyboweb gomogobymmagdoom 6 bbgs Jdgogdom me-
65d3bmdgmo 9390 gobrgdms ob bogmEbmal m3003833mgmmdom osbéby-

™goo.

obggg 9bebodbogos, bmd ,dnmobgo” 8é vbolb bodsbomgdbogo Hgbdobo
5 ol 9é Jm0dgdbgde Jbmdom 3mwgdbdo. gbsssdobog, badobms, dobmgol
bbgo Gm3gmodg bmédol Jobowoggds, Gmdgmog obgzg oéb godmyygbgdos
d3B030bb LokBgmol ahgbhol bmb.

dmdhogobol dogd dmgzebomo dgdmbggzgdo bobodobmmmbmgal oé vbolb
bobngdonyéo 3g305bmzgo0l (bog 9éolb bodsbmmygdbozo hgédebo) owgb-
00930306gd0bmgol bozdobobo. Fmbobhgmol dgymmals ©o dm3obybgl
8mbolb opgdgmo dbmdoma bym8gizbhymgdol mobobdow, dmbodBgmoal

883@@8[} 330(5@\036(‘0@0, (9030@86(*){\00 ,,bbSO” boaagomgbog

obg3g, 90bobodbogos, md 3mogdbo dgoEegl 03 Bmdgol, dog oboddgdnmads
3g0dmgdedoommb bodbobyéowebiobmbmo gomagobygmygdoldgdmbggzedo.
0dgoeb godmdpaboby, 30b6mbdpgdmmos 8bmdomo bgmBg3bnmgdol Jg-
Py3gmol  gobobomogl, Gmambi bmgosmpboo swogizopnd  bodgogmb,
bmIgmol 30bmbosb Jgbododobmdol goadmfdgdobsi 7dzgol bbgowabbge
bodobomgdbogo dgompgdom. dbmdomo bgmdgibnmgool Jghysgpe beo-
(300 PHOE 509335760 56 b0l 3580b, bmwgboi dobo bodgomgdom, ole-
J3gogmb gmobgds 3obowo 3bmzgbhgdol bgmIggbgommaeol gomgds o gb
3dgg30 oboddgdnml bydbb. 83 mmgogol mebobdow, dmbobBgmgl pboo
093030399060, Gm3 dm3sbybgd dobo dggmmyg 0d dodboo gosmogzobygmo
o 833093 004306 bdbobyédo, b3 8300 Jobo 2bdbmgmmdobmzgol Bosbo
dogygbgodabo.

dobobhgmg 0mbmgl Boobol obodmondgdol. Bosbol obodmonbgds Hob-
dmodmds 39806, bmpgbog obbgdmol vwpgizonyéo d08sb-dgrmgamdboga
3938060 bobgmdgibgmgdm ob 30bmbobdogbo 3omogdnmgds ©odmzggzobs
o 33306 Jgogal dmbob. 8mbadbym 85dmbzgzeda, Jggdmgdgmo ogm
dm3abygboly dbboob byoiowols sgnol gomgamolbfobgds, bowgeb gb dgmgae
06 27900 0073350700 30873-3ggamdbomdol $bomdo.
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0mbodbymo  gowohyzghomgdom, ogbgmombaol dofol bobodobomemmd
3gbgboly Joamogdol Lobedobmmmb gosfyzghomgdol bobogedo ob @os3de-

goagoms, 07339, o7dze gomabobzge.

33[5360[) bobodobmmmdo 2007 ol 6 6003863(4)[) dgz00 bobhgmo, Hmd-
momd dm3Bogbgdo (oboddgdnmgdo) dmdabybol (wedboddgdmoly) dogéh
300boly 5653mondgdsl cmbmgwbgb.

8(")88036860, 6)(")8@0606 ma&dgmob amdoqpodagéo 0(4)006, 80730[52]b3b0705 81‘]—
Bomdgb.

by 03 bohoddmdo 40-50 ssodosbo dndomdl. domgob osbmmgdoo 50 3ébm-
396M0 gEbmgmos (3gé3dsbool dmdomadgmdol 9é3gmbyg 30éo).

9bm-gbmds dmdBogobds 3gbgbol LobedsbmmmBo dgogobs boBogobo ©o
3obobos, bmd dmdabybgd Bosbo pbos ogbodmonbmlb 5.100 gzébml mog-
bmdoom, 30500@06 2006 fHemols ggoboﬁ'goboggoB amgmqpaéagpo, 80803063605
5 bodobgobgdmpsb 2-3-30 30635 Jbgbmgmdogbo fobfgbgdo ogm go-
309909 wo-

dm3obgbgd vmbadnmo fobhgbgoo gomosmgdnbs 2007 famol 83k om3o.

800[50(4)53@30)0 oodBooo, 09950'83@0 606}635)360 338(9380 Joboobbols 0yom:
,,60780330@07 UGbmgqu&m, 6030')(4)0300 odggpoB, mdgg Kanaken (boqyoBdg\)ogo
b0@83o boab&amgqpo Uebmgqpaéob 8ml>obl>36036qpog9) Uebmgqpa&m...”.

206 3093 2006 Hemob bgdpngddgéhdo o3bmdgl dmdhozbgdds poydmbgol 3
Podfgbhgdol Bgbobgd. nggdbmbds dom dobybs, Gm3d ,Bmzgo spodosbo by
030dbmdl”. dmdhozobds 2007 Hmol 0sbzob-mgdglbzomBo dgmbgo gbbgbs
736 mbl smbodymo Hobfgbgdol Jgbobgd. nagdrmbo 5339 0bgmddodbgdnmo
0y Hobfgbgdol 8gbobgd (dmdhogebol 0gdom), mmde dbmmmo 0dolb mddom
3g3m0q306hame, bmd 96 0EmE, 306 ©39mgdEd 83 Hobhglbgdl. dmdhozbgdds
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353mmd3gl 930, bmd Jm3obnbggdds dbmdomo 3megdbo yanmgogmysgh.
dom g30bbgdmpom 3omEgdnmgds, bodgdom gobgdm dggdmfhdgdobom o
gpbomgdom gmaomoyszbgb wobzbodobsgogmo dgdmbggzgdol dodebro.
obgzg, Lopyogos 3dodpgds 0dom, b3 09b5ddbmImgdol Jodobomgzol
dogbgoogom, 3om 8é gowamgdgh Hobhgbgdo.

obgzg Loggbomgdms, bmd dmdobnbgqdds dbmdomo 3megdbol 3g-12 Iyb-
oo 3om3zomobhobgdnmo dmmbmgbs odsbmzogh o 30dzgdmmdal baddmb
©0d3990900égd0d0 boBogégdol Bgnobol bobigds oé Jgddbgl.

dm3obmby pobymagl, bmd dmdBozbgdds bofobdml bgmddmgobgmb Hodb-
P96 ool gomomgdzol mbmgbom dodobmgh. dobo mgdom, dob Hobhgégdals
dqbobgd dmdhogbgool dogh 3gbgbols bobodobmmmdo dgpobommo bohogbhowab

6\)06(’) CE)O C(\Z)\)US(")8688)QI708 60@00@36060 Ol)OBO.

obgzg, dobogg mddom, Lohobdmlb godgzgmdol boddmBo obi gbhmo bobogobo
gbymo 5mbadym Fobhgbgdmeb poze330bgdom.

dm3abgbol egddom, bofobdm dogmosb moss ybmgmgdobmgob. 9. §. ,00bdgdoy
d000g033" dxbmodo ©06838bHmdmgoobmzol 3g0@gos 3om3g ,abomo” ©o
300030 Igbamod gobodmeb gooymmdgh bmébsb.

3gbgbol bobedebommd 8b Eoszdogmaoms bobBgmo o 5mbodbs, émd
bodobggadrgdmda obbgdgmo Hobfhgégdo 96 ogm obgma 0bigbbogéa bobosmoal
(3dodg  boboomol), bmd Bosbol gopobol zompgdgmgds Hoékdmgdse
dm3abygbobogob.

bobodobommmlb mddom, Hobfgbgdol dobooblbo, bmdmgdal obz og3@hmbgdas
3bmdomo ©o 83 3mb 3L g Tmo sbgbsho 3gszm, na3bm Ighow ,bymgmybo”
o ,0mmdom gozghgogmos”, 300bg doobibadobobgdgmoa. dbgsg, ghor-
gébmo  dmfdob »obobdoc, bodobgobgdmgddo 63&8063@360[) dodobrm
Inégmo ghsdgdoy ogm Hohgbomo. bofobdmBo Gmd Fubmgmgdobomgol
Ipdgmo godgdm dggdbomogm, 3ol dm3gzgdmms b gymmds ©o gEbmgmo
06033bmImgdol boBogbhgoo. o3 8gdmbggzedo 30, dbmmmp ™mbIs mo-
65d3bmdgmds dooobs ombodbymol Gobfgbgdols dgbobgd oboggmédsgos
7536 mbol gnéodg s obog - Bgsdobgmo (0o - babhgmolb nmbdom).

86 da3066-MIGNL LY3VBMBAIV IO () HIBINMHIdY



3gbgbol Jogmogdol Lobodebmmmb gopohyzghomgds gobobozbws @agbgm-
mdgol dofob bobodsdmmmda. dmbobhgmggdo ob gmobbdgdosb 3gbgbol
bobodobomml  FmboBdhgdol, &md [obhgbgool Hgdbhgdol Fobooblbo
bymgmyéos. domo mddom, bbgmose obobgmgzebhybos dmdobybol oéb-
andgbmgoo, Gmd 3ob bofobddmdo Igbmmodo 00bsddbmImgdobogol  bo-
mmEego mmobo godmygm. 93 mmbobdogdgdom, bofeébdm 3omogl dooggdwo
96533bmImygdol bgmogogd 0Egbnmdsl ©o 8bs - doo Fobhdmdogmmdal/
96 mgbgdabs.

ogbgmombaol babodsbmmmd babogobo véb poszdogmaome.

bobodobomml mddom, Jgz0hédmgds dodab 0bol ©obzébadobsiogmo, dbo-
Egbog 0bobabybzgmo Jigze 0fzg3b ob d08bo obobogl 3ol moblbgool
dgamobgol o ©odobgdom, Ihdmdom, odizobhgdom ob Bgnboibymaom Jdbols
Iidygam gobhgdmb. InzoEgdol (3o mo dmdhogebl g3obbhgos.

bobodobomm 0dedg 83dobz0mgdl yndomgdsl, bmd gobgdm sbe ghmzgbopa
dagggaboov, 06’)088{9 82]@8080 d@g&]&om 0d86860

dogbgogom 0dobs, bmd fobhgbgoo 296 zowgs 2006 fmol ©obofhyolbda
30dmBbos bodobagadgdmgodo s dmdhogobol dpzoEgdom, dob gobgédmdswa

999900 3Jmbs, smbadymo fobhgbgdo doobi 3964 Boomzmgss bobngdonyd
5 3063bhdmdsE Eodizobgdsm.

dgbodmmo, ®obsddbmdmgdo, bmdmgddog gb Hobhgbgdo d94dbgl, osmodys
37800096 bofobdmBo. 3mdBageb 30bhgdl oéb yblgbgdosm bbgs godkgdmgdgdo,
6o Ihdymo godgdml dggddbol gobdodobmdgdgmo agbgomee.

dm3dBozobgdo obgzg 396 sLddnmgogb 0dob, my “bobsobop gobodobmadgl sm-
b0d7mdo Hobfgégdds dommzgol Ihdnmo godbgdmb d9436s.

obgzg 90bobadbogos, bmd dom mEgdboom gomzgomobfobgoym zo0ol go-
0030 gb. Bogomol zomd Hobdmowpagbl 2 m3zgh dob 35dwgy, GopE dma-
hogobobomzol 3bmdomo gobo boom ogpol Jgbobgd. Hobfgbgdol Fgbobgd
doommzgol 2006 femol @obefyobdo gobos (36mdomo (dgmabgol 8gdmbggzedo,
gb 3000 vomzmgds bobhgdgho Bogzdol dmmm sghowsb, bmdgmoar msgabo
bobosmom dmabal gobginom3zbgos).
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dobomb 3. g3géogogbmbo - Jmbobhgmg
300003 3. 396gbbmbob, bLoggmbhm magobol bgmmddmzgebgmob,
3996 mgdgmo Ipopgdol bogmbam bgbgzobol - bosggbhmb Hobsomdwgy

bobhgmgdo be. 01976937, 01976938, 01976939, 01976940, 01976941
8 ogmoabo, 1998
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1997 Hemols 23 93boml, dmbobBgmgd spdbs bymo maogosmybo bobogabo,

L')OQE)OG 08660686@0, (4)(*78 Ob 08("7 QOBOdaaéogo 3306(‘06("—) @0[}5&08060600[)
dbbggédmo, oboddgdedo mobobfméo Jgbadmgdgmmagdol beggérmdo dobo
fobo boddosbmdoaly godm:

1.

88

1997 Ggmols 2 006306)[5 dobobbhgmol yoydmbds (3gdwgado ,n17) dodoboms
dobobbhgmgl dgedemmubse ©o ©adadEodgdma;

1997 Bemols 2 0063060, osbmmgdom mébo bosmo bosmal gobdozmmdsdo,
771 o200 12 qm@ob 800'3(*)503600) 80’)[50(4)?)3@0[5605 ©o 0530(4)@360)(90 dobs,
boBod FmbobBgmy sbbygmgdms mogobo dmgomgmogdl.

1997 Hemob 2 0063060, 31-3o gobbs dmbobhgmglh, md dob dobdbhyanb
ggoomgqyog)BgB 8(*)8@33600 ©mgb, doghed 1997 famols 3 006306)[), 0860)63[),
o™ Eom3zmd 90 dmbogdmpe.

1997 Pemolb 7 0063060, 30b33bowgomobomgol 36mdomo gobos ©adad-
30bgdgmo 3mdgbhodaly Jgbobgd, mdgmog bbgs goydmbds (8gdwgado
2392") gorbérs dobdg bbggob.

1996 Gemol 14 03bobl, dmbobBgmobogol bmdomo gobos ©odsdio-
©6gdgmo 3m3gbhodol Jgbobgd, mdgmos g2-do gobbs bbggdl.

1997 emol 23 0063060, dmbobBgmgd doomm Hgbomo, bmImomsy ob
©o93d0gmagommgl dobo mbmgbs dobdbynoly J5dmhdgdobmeb ©ozegdo-
bgdom.

1997 ool 22 00bg0bl, 52-do dmyghym dmbobBgmgl magoiosmybo

aobbommge;
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8. 1997 Hmob 1 ogdgézomb, dmbobBgmgl dgbgrdgbiob dbbowsob gq4dbs
1obygmagomo gobgdm, Gowgob dmbobbgmgd googm, Gmd bbzgdl dob
3gbobgd gpobgdmebgb, momdmlb dmbobBgmgd bobmgs mogol mobod-
86 m3gamb, ©md dmbobhgmol dobgobs Jodommdom bofzegom gogdebme.

030b gzgme bohogod8a, dmbobhgmyg 93h303g0©s, md gbodsdobo obzo-
©abpgdo fobdmopggbos Jg30fbmgosl, &og Jdbops dpbym Lodydom
356 gdmb. ©odopgdom, Jmbobbgmg ombmgps bodobmmagdbozo ©oE3z0b
bodgomgdols boboo 30060l 0bodmondgdol gbogdmmmgogéo Hobzgob o
gdmEogbo bpbgbobomgal, sgbgmzy, bodgoorebm ©o ogbobinols bodbzgool
0603 moybhgdal’”.

booggbnmd odEaabs, bmd Jdgrmgdgde, bmdgmdgy Jmbobbgmg ©ogmdos
1-5 30303909080, 936 gm39 dg-7 ©o 3-8 I 303909030, 9é oh39bg0@s, bmd dob
30060 goboEoms, ©owaob oé sbogbos gogzmgbol dobo oboddgdolb 3obmdgedy,
30boobldg ob 3bog0mggogody. ©odongdom, bosggbpmd woswgobs, Gwmd
(39m3g 9mgdgmo, dmbobBgmol Inz0350g00 ogm domosb odmmobgdnmo
o 0hobozdebobow bybomdymo 0dabmgal, md Jg943bs Ihdymo bodydom
3o6gdm... goboBogdbgoobol, dmbobBgmg 9dh 30390, bmd bosggbhmmad poydge
30039, bmpgbsi ghoo 9é geboboms dmbobBgmol yggmos dphioEgds dob
bbgoobbgs boBogoédo 0dob owagbobol, goggdms oy vébs Jgz0hbdmzggds
0d 309y gdobgob, hoi Jdbows dhdgm bodydom godbgdmb.

060 (B0 ©Y OHL336J60

gpobodaaéogo 07060[)6(‘0(4)0 gabodqpa&qpm&;]&ob dmaoboob “gaamopes 29 C.F.R.
§1614.107(a) 0@636b, éHmd booggB@mb gaadqpoo, ao&gmb boBo3o(4)o, 570)33@\006
396 0gom0dgdl dmmbmgboly 29 C.F.R. §1614.103 bggymopool mobobdo.
obogddgogmgdobs ©o @obogdgool dbnébggmgdobozol @obeddgdsdo omobol-
Pobo  Jgbodmgdmmdgdols  3m3dobools  dgapgmoges 29 C.F.R. §1614.103
00ggbl, bmd obpozoEgomybo s dbgzg 23y bohogbhgdo ©oboddgesda
©0b36030bs300bmob ©oz9380bgd0m, bmdgmoy 03ébdomgds 3g-7 ®mogzom
(ob3bodobozos Gobob, 3060b gggébol, bgmogools, bgbob o gbmzbydol
boggydzgmdy), obogddgdodo obozmdéago albiébodoboiool dgbobgd 306mbom
(obgébodoboios sbogol boogndzgmdy, bmegbsg ©odsbomgdymo obob
byem dgodg 40 Hamals), bgsdomopoiool dgbobgd 306mbom (ol 3éhodabszas
893 mnonmo dgbodmgdmmdal boggydzgmdy) oo mobobfimbo vbsBmagbhgdals
396mbom (ob3éh0dobsios bgmageboob ezo3dobgdom bdgbol boggydggm?dyg)
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76s 0gbgl gobbomymo  ©oboddgdsdo mobobfmébo Bgbodmgdmmdgdol
303dobool bgggmogool 1614-5 bofomol mobobdo. ©odongdom, ©3d-0b
189b0gb3s Lobedobmmmd 90badbs, bmd Eabogdgdnmo odsbomgdnmop
Boomzmgos, bmpgbsg dob gobogoms ©o0dg dobopo ©obszabhgo 96 Bosbo
©obogdgool 306Hmd53meb Joboobbomsob b 3b0g0mgz0gdmab ©o3o3d0bgd0m
(ob.Trafficante v. Metropolitan Life Insurance Co., 409 U.S. 205 (1972)). 39édme,
obogdgonmads gbos 93h30Emb o sh3gbml ,n8nsmm ©o dobowo ebszabga
300bl, boE gogmgbol obgbly dobo obogdgool 3obhmdedy, Fobosblbdg ob
3bog0mggosdg (Taylor v. USPS, EEOC Request No. 05900367 (ogbolbio 2, 1990);
Hammonds v. USPS, EEOC Request No. 05900863 (e d@mdsgéa 31, 1990)).

030l LoBo3bhgddo dmbobhgmyg ogmdms dmzmgbgdol bgbhosdy, bmdgmogs
dobo  Ipgopgdom gobbmbiogmos 1997 Hmob 2 0obzbopeb 3obggm
07396 3modeg. 3géhdm, dmnbobhgmg 83ph303g0me, Gm3d ol gobogmowos
3g30hbmgdsl, bmdgmoi Jdbows Inbnm bodydom godbgdml. odol dogogd,
bmd gl dmgmgbgdo Jggm30bgdobs, bmamébi Fg30Hbmgdol J5dewagbgma
9308mgdo, booggbhad obobo 3om-(30tm 39 goagobe. vdwgbow, B33b 30zg6,
bmd booggbhm obobhmbop dmodze, dmpgbog dmbobbhgmol boBogobda
©ygbgdgmoa bohogbhgdo obobfmbo ©ebdodpgzbmdom goboboms (Meaney v.
Department of the Treasury, EEOC RequestNo. 05940169 (bmgdogéo 3, 1994, (boog gbdymd
b gboo Paymgdgmygml  dmbobBgmol bobogbhgedo gabgohmmgdymo
»396dgmégdomaol sbdgdmo” (“pattern aspect”) o 96 ybs 9b330mb bozombgoan
Jompgboe, bmogbsg obsmmgogdho 0gds 0gé®00bgdl dogm ogol bogabl).
boddgdo ,30bobo gmbimognob Hobssmdwga™ (Harris v. Forklift Systems, Inc.,
510 U.S. 17, 21 (1993)), n8gbogbds Lobodobmmmd @ospabhnbs, omogobo
aoofyzghomgde boddgdg dgbopmbol ©obsBmagdol 65630 ,306bmbol”
Poboomdga (Meritor Savings Bank v. Vinson, 477 U.S. 57, 67 (1986)) oo o0bodbo,
bmd Jg30Hbmgdedg dgodmgds ©agol ©ofhygds, oy ol bozdebobow ddody
o6 gobdbdzomogos 0dobmgzal, Gm3d Jgizomml dmdhozobol ©obogdgdal
30bmdgon. bobodobmmmd ombodbs, Gmd mdogdpydoe  Inbymo b
dgnboEbdygmagmo badgdom goébgdm 0ddbgds, bmpgbeig gmbogbo swsdasbo

Bomgmos  dob  dpdymow o6 Bgpbopbdymaggmom o Jmbobhgmg
bmdogdhpdoo 8006633[) 3ol sbgmo (ob. 3g3mm, Jobobo, 21-22). 08@860@,

3g30hbmgd0b y3gmo dmmbmgbs b odmgge ©oz0l ©ahygool Loggydzgmb.
boBogobo ybos gbgdmogl bosggbhmb ddgogdel o6 5dmddgogdel mobsogdgdals
30’)536)3@3@ 306 ®35bmob, Jobooblbmob ob 3(‘0030@3800me6 ©30330Hgd00m.
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bbge dgdombggzedo, dgzohdmgdols Jmmbmgbs ogol bogsbo 8godmgods
aobogl dbmmme 03 Jgdmbzgzedo, oy bogobogom dgzohdmgds, Gobog
©099399g00és dmbobbgmyg, ogm bozdoboboo ddadg b gobdbizomago
0dobogol, bmd 3gg339eme JmbobBgmol abogdgdol dobmdgdo.

boBogobo ob gboo 0gbol pobygmaomo 0d boggydzmom, Gmd 3ob 396
dgdme dmmbmgbol Bodmysmoadgds, gobws 0d Jgdmbzgzobs, oy gdzob
35698y ©30bwgds, Gmd dmbabBgmyg 396 9dH303g0L ®o30l dmmbmgbsedo
obobgmagdnm ggodhgol, “og dmbobhgmgl dosbodgdos bodobommmgddbogo
©o330L  Lodnomgdsl.  qogdhgool gedmdogoobol, Fgzofhdmgdol  yzgme
bogobogom 0bgopgbho ©o 3mIgbmabo nboo odbol gomgamobfobgdymo,
g6 0®dmozo0 7030bogh dmbobBgmol bobsbggdmmo o gobabedmglbmb,
bozdodobos oy 9o gl dmmbmgbols Bodmbagsmodgdmag (Cobb v. Department of
the Treasury, EEOC Request No. 05970077 (3ségyo 13, 1997).

3obbobomggm bogdgdo dmbabhgmyg 93¢ 303900, ™I ob gd3gdwgdodgdmms
3g30hbmgdsl  bosggbhmlb bgmddmgebgmo ©0bsddbmdmgdol dbbhoob.
bogobogom dgz0hdmgds Jgoaggdmms 9dwgao i3odhgdobaob: 1-3s dodoboo
3ol dgedommybow; bobgbdmogo 3gbompol gobdogmmosdo v330bmgdmps
dob; dmphyem  mgogosmybo  gobbomazs; @, 72-ds  JgnboEbdymagmo
303gb@hodgdo googgms dob Jgbobgd. gzgmo gb 0bgowgbpo dmbos mbo
m30lb 3ob3ogmmdsda. Ehmol 03 dmzmg 3gbompol gomzgamobfobgdoom,
bmIgmBoi 0bzowgbhgoo dmbos ©o 0dol gomgamobfobgdom, bmd yzgme
gb dmddggds Bogbomo ogm gl-0b o y2-0b dogh, oy B3gb 03 bogombl
35b630bogmogm Jmbobbgmol bobobggdmmp, ozo0396m, Gmad dmbobhgmgd
Pobdmopgobs bimébo dmmbmgbs 0obsbfmbo dgbodmgdmmdgsol 3mdobool
bgagmoEegdol dobgozoom (ob. Cervantes v. United States Postal Service, EEOC Request
No. 05930303 (bmgdogérn 12,1993). dgbodedobog, booggbimb gooofyzghomagdo,
oéb gobgbomo dpzoEgogoe 1-4, sabgmgg 3g-7 ©o 33-8 03 boggydgmom, bmd
domdo 0b agm hodmysmadgdgmo dmmbmzgbs, oéb ogm bHmbo.

©obogddgosdo mobobfmbo Jgbodmgdmmaogool 3mdobool bggagmogos 29
C.F.R. §1614.107, v dggSaBd@o 00030@056‘0536[) bohoghol o6 dobo bofogmols
79 ygmazol, bmpgboig dob3o fodmibomo bozombgdo 30ébg03b odpgommasl.
0dol gobbobodmgbom, JmbobBgmol boBogaddo Hodmibomads bozombgdds

035639 oy 0bo ddhyommds, godpgdob ©odwgaghds gbos godmadbzzoml:
1. 8godmgds oy b, omdzol bozdodobo ©odozgbhgdmmdom, bmd ob

91



0bbgdmdl bogebogom Eobmzgzelb gobdgmébgool gmbogbhymo dmmmeobo;
2. (BUOQ’\OUG\)U&)O U%&UBSGQ)SWCBOL) Q)(V)B()bdoaéoa 06 G\)OGSOL') bDQUOQT)UéDa
bénmo 96 BgndEgzomem bmd 0é vmdmabzds bogebogom ol ibhodobsgaol
9939dhgdo (ob .County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979)) bmgbo
0333560 gobhgdmgdgdo oblbgdmal, Goody ©orzel Lodgomgds smod bl
bgmdobofzomdo o dbodggdol nagmgdgdols goblbodmzhol bagobmgds spmob
0bbgdmob.

3030b003 odEaabs, md booggbh™ad Pbrs 0dbzgmml Bosbol 3m3d3gbbaioal
bogombdg, bmpgbog dmbabhgmy Hobdmopagbl mdogdpn® In3oEgdnmgosl
0dobo,6mddoldooEgosobebodmonédgdgmodosboobmddosbowszsgdobgdnmo
0gm bogobogom palb3éhodoboiosboob (Jackson v. USPS, EEOC Appeal No. 01923399
(bmgdogho 12, 1992), Loddol goobobzzol owbmgbs véb ©ozdogmagomes,
EEOC Request No. 05930306 (0g3gé30mo 1, 1993)). ooy dmbobBgemy dmaggol
03 030, Boobol 0bs3moydgdol Jgbodmgdmmds oblgomal (ob. Glover v.
USPS, EEOC Appeal No. 01930696 (0g39339é0 9, 1993)). bowgsebsi dmbobhgmgd
00bm3zo B00bol 9boBmondgds, bosggbpmlb pbos gobmgs dmbobBgmobomgol
é00dg ®d0gdhnéo 3h3oEgdnmgde bogebhogomo doygbgdnmo Bosbal dgbobgs,
obgszg, mambi mdogdhndo 3(303gonmgde, bmdgmoai 9h3gbgdms 93 Bosbol
393306 gobbobomszgm bgaononéd d3gwgdgdmab (ob. Benton v. Department of
Defense, EEOC Appeal No. 01932422 (g3gddgéo 10, 1993)). 3gdmblbgbgdymol
3omzomobfobgdom, B3gb zo0396m, &md Fyomgeydds mmbolbdogdgddes
béogmo ©o JgndagzoEoE 396 smdmabgbs bogebogom Eobibodobszool
993900 ©o dgbodadobow, dg-6 3h303goelb gobymas 9é dmbos bhmbo.

©HL3360
odpgbo, bosggbpmb gowahyszgpomgds, gobgygm 14 o 6-8 dpzo3gogdo,

3539799dgm. gb Ihz03999%0 bgmobms b gobobomml bosggbhmmad, o3 go-
ohyg3g00mgdol o mobpobogma 3éhdobgdol dgbodsdoboc.
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3300 J0IW() FOVOIBNL IBABVIALA LOLVFIG ()

dgbohmbols ©obsdmggdol 39630 306bmboly Gobssmdwggy (1986)
bom. 84-1979

dmbdgbs goodobme: 25 dobo, 1986

gooohyoa: 19 03bobo, 1986

dmbodobmmy hgbiz0bnds Hobdmawgobs babodsbmmmb gowahyzghomygdes.
9L bogdg Hodmabol boobngbgle bozombgdl bodydem sgomdg badbnomybo
393006 mgdob  dmmbmzbgdmob oz03dobhgom, Gmdmgdor  smdbymos
bodmdomodm gamgdgdol 1964 Gamol odpol dg-7 g0l bogydzgmdg (78 Stat.
253, as amended, 42 U.S.C. 2000e et seq).

1974 9l 3m3obmbg dgdgem 506bmbo 8gbzoe bobo igommbl, dmbebBgmab,
dgbhonmbol ©obodmggdol d5b30lL 3039-36gB0gbnl ©o dobo gho-gbomo
qomoomol dgbgzgbl. bmogbogdmdsbybgenbhgdgbos3s63d0 aboddgdoom,
Ogomm&ds dob gobibowgool gméds dobis, bmdgmoi 30bbmbds dgogbm o
379098 ©mgb ©osdbgbs. Hgommdds dob ogdg3ze 03937 Mgl o gobbe,
“m3d bodbobyddo v0yz0bgl. Hgommbol bgmddmgebgmmdom, dm3sbybgd
©dofgm Fgdomds, bmgmb blogombds dmmebgd s dgdwgy ohobogboo
Jomobg, dmozed dmmobgo ©d gomodsmol dgbgzghol sbobhgbhoc.
ob 03 ggomoomBo 4 Hmol gobdogmmosdo Idomds @ Joozms, bmd dobo
©ofhobogbgos dbmmme dobo odbobybgds ogm. 1978 femob bgdngddgéhdo
dm3obybgd oEbmds Hgommbl, Gmd sz30dgmamdol godm 833dnmgdol
000l 83067580 gobybedmzbgmo 3000. 1978 Hmol 1-cm bmgdogdl, 306330
30960530703 ol 93 J3907mgdol goEadebdgdymo godmygbgdobomgal.

dm3obybgd bogddg omdbe hgomméol s 69630L Hobsomdmga o 93¢ 30390,
bmd d9b330 gonpobgdnmo 4 Gmol gobdogmmdsdo, ol godydgdom gdzgd-
©gdobgdmes  badbpompéd  8gz0fhbmgdel  Hgommbal dbbowob, &omog
0bpmzgmes dg-7 ®oz0. 396 dmombmgs Jgomgoygbo mmbolbdagds, bo-
30339bbogom o boadbigmm Bosbol sbodmogbgds Hgommbolbs @ 39630l
foboomdpaa o dE3mzonol bobzgdol obsdmaybgds.

dbobggdde pbhmogbmbofobsomdpgam Bzgbgdgdo dobigl Hgommbolb Jisg-
30b00b  ©oz9380bgd0m, Jm3obybol obeddgdol 3gbomedo. dm3sbybgd
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3oboboEs, Gmad bpogomb Jmmebgo godmbogogmo 30000 d7domdobab,
Ogommbo dodobogom gdgmes o dbogomabo Lgdbgomybo bobosmol
Jdggdgdo ob gobgbmbzogmgdos. odol dgdgg, domgsg, 396 ©odopozo
dm3obygby boomdy o boommdol 3bmizgbdo Jgbmageds, bmd dmngmBa
6\)[)'3@088686 bdabm&@OSO 50380(4)()[) @0508805)36@0@. 30(4)88@0(9 8(V)—
3obybgd godo mgdge, 3ogéed, Jobo mddom, bodydomb o 30bha3z0l dodom, 3@
bobdo omobds. dmdsbybol mebobda, 830l 83w Hgommbo 3odydgdom
dmombmages dobgeb bgdbyompybo bobosmol bodbobybol gofgzeb, Bgg-
79003 gomosmdogg, bodgdom bosmgddo o6 Jgdwgg. dmbobhgmol dg-
0obgd00, dmdpgzbem Gmagdol 3o6do3mmosda, Hgommbdosb Jmbos 40-psb
50—8@8 bdabmbé‘)OSO 30880(470 (9080(1:)03)00), 8m30bab0b 88868600’), G)UOQ)(—V)&)O
79 ghbgdms dob bbgs 096533 mImgdol moboabfédgdom; dogzgdmemos dob
Jomgdol hyomghdo, Gmegbai ob od dob@m ogm; Jodzmogdmes dob Fobadg
©d »odpgrghdg domol godmygbgdom goondomonds Joegi 030. 9333560
dag@gbgbo 8369@0 1977 b"aqpb, é)mgggbog 8m30b3bab 60356(90 b@oboqygé}o
dmoggbrgbeo.

dm3obgbyg ogbgmzg 03(H303g0@s, G®d Hgommbo gbgdms o gomghlbgdmps
bbgo Jogm ©0b83ddbmdmgdboi 096330 (477 U.S. 57, 61) o 3ob Lo, dmgh-
300 dmBdggoo 930l obednzoEgdmop. dobmamos, gobh339nmo mEgbmdon
31303997 g0d, ©mdgmog dabigégdos Job 3mdoiosl, @ogdzgh 3bmpgbapoel
3568y, boombymde bobodobmmmd vé dobis dob yogmygds, ,Hobkdmgogobs
dobogbo 3p303g07mgde 0d bobhgdonndo Jig30b dmmgmobs ©s 3bodnozol
3gbobgo, dmdgmop p30330bogomps bbgs Jomo 0065ddbmdmgdol do-
dobor bgdbgomyd Jigzol, 30gbsd gobdo 3ob, bmd Jggdmgdmps vdgge-
b0 IH30399nmgogool Pobdmpagbs dmbobBgmolb obgydgbngool gobo-
Jobhymgdo” (Vinson v. Taylor, 22 EPD § 30,708, p. 14,693, n. 1, 23 FEP Cases 37,
38-39, n. 1 (DC 1980). dm3obybgl 9é dmygzoebos 933060 3ph3oEgdgmgdgon
3obodobfymgdmo. dmmmb, 306 9mbodbs mogolb B3gbg0580, omd gdobmes
0900l o 930l godm sbobobml gedmyygbgdos 8sb30L bohogébol
dgdoboddo o Fgz0héomgdals Jgbobgd obz Hgommbol b mbgdmeb goby-
3bomgdos.

0903 godogm dm3obybol 30390580 bgdbyomyéd §37w0gdg0mab ozo3-
dobgdom o mogolb Bzgbgdado gobopbos, Gmd sbobmpgl gomgblbgomeoo
3o, 0bhobmpgh 3o7390g00s dobmzol dobodbgooma 3mdgbhodgdo, 5é 3dmbas
dobmob bggbo o oéb(g gobmgos dobomgzal bgdbo. ol 0dhz0EgdEs, md dmoby-
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bols 3éomEgos 139330bhgdmms bogdgbmeb ©o30380bhgdm ©agzol. 6963353
706 ygm dm3sbgbol 330398900 © goboibows, bmd 3563ds vbhoqggho oEmos
0900l dbboeab bgdbnomyéo dgzofédmgdals Bgbobgd o Hgommbl oé
3Jmbo 35630l 09bbdmds 96 Fobogmoligds o3 hodol ddgogdobogal.

600mbymds bobodobmmmd vé oszdogmagoms Fnomgondo mmbobdogdol
dommbmgbs, d03bsd ob goofhyzons ghomogbobofobssmdpgam B3gbgdgool
bogombo Bhgommblbs o Jm3sbybgl Jmbol bgdbyemnbdo gbmogbomdgool
obbgomadol Bglbobgd. 930l boggmo, Loboedsbmmmd oospgabs: oy dm-
3obybg o Hgommbo doborma 0yzbgb bgdbyomué 96 obgodyb ybhmogbh-
omdsdo dm3obybol 606380 boddosbmdol dobdomdg, gb gbhomogbomos
ogm bgdogmpmmmdomo ©o 9bsbsobo 3ogzdobo ob Jmboo 306330 dobo
dbmdomo ghomogbomdol goghdgmagdobmob ob obbionyhol Jogboo dob
@0606035)360[50006 ob 606[)3@&50006” (Id., at 14,692, 23 FEP Cases, at 42 (bqupom

393mH™m3907m0d).

bobodobommmd badmmmmo ©osbzzbs, Gmd dmdabyby 656330 Igdomdobol
ob gmgomo b bgdbgsmybo dgzofhbmgdol s obz bgdbyompdo @ob-
36080bs300l Jbbggbhdmoa (odzg 23 FEP Cases, at 43. [477 U.S. 57, 62]).

dob om0, bobodobhommd @oobizhs, bmd dmdsbybgd 39é osdpgois dg-7
o030l Eobmzgzd, dob doobiy 0dbzgms dobzol 3obybobdggommdsdg. dob
350m35mobfobs 60630l 033060 dmmogois ©obibodobsgool Hobsomwoga
o obog, Omd ob3 Fm3obybgb ©o vébi bbgs Gmdgmodg mebsdbmdgmb ob
opydbogh megbdy pgommbolb Lgdbyomybo Jgz00bhmgdol Hoboomdwgy
bohogodo. Lobodebmmmd bodmmmmo Eoobzgbs, Gmd 39633y sboggbo
03mEd ©o 3ol 3960 ©og30b&hgdmEs 3obgbobdggdmmads hgommbol bogode-
Jm Jdgegdgoobomgol (14,691, 23 FEP Cases, at 42).

3073800l Goombol bosdgmogom bobodobommmd Jgiszome gb gowohyzg-
0Oomgde (243 U.S. App. D.C. 323, 753 F.2d 141 (1985). pogybbm bho mogol
6060 aogpoﬁggg@oquéob bodagga ,,606@30 ;Udbm&)b 60600@8@36“ (Bundy v.
Jackson, 205 U.S. App. D.C. 444, 641 F.2d 934 (1981)), bm3dgmog gooahyos o3
boddgBg godobmymo 3bmEgbol 833wy, Lobodobmmmd smbodbs, bmd dg-7
930l b w3930l Hobodobmos Jgodmgds ogml méagg babol bgdbysmybo
8g30hbmgde: dgz0hémgds, bmdgmon anmolbbdmdl 3mbibgpnmo ooboddg-
3ol Loggoggdol @oze380bgdols bydbgompbo bobosmol Lodbobybol go-
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P939bmob o Jg300bmgosl, bmdgmog dobomamos, vé sbpgbl gogmgbol
930bmdognéd bozgmggddg, dogésd Jdbol dpdgmm o6 gpdordymagem body-
8om gohgdmb. Lobedosbmmmd dbobpodgbs 33mzs, v3ébgmzg, moboblmba
3qbodmgdmmogdols 3m3obool (893gado ,,3m30bools™) go0mmanbgddo, bggbols
boggydzgmdy ©obiéadoboiosbmeb ©o3ogdabgdom, Gmdgmoy godmygmal
03 b0 bobol Jmmbmgboly bgdbyompyéd Jgz30hbmgdobomob ©o30380bg800m
(29 CFR 1604.11(a) (1985)). Bosomgomos &o, bmd 30bbmbol 3bmdmgdgon
dobomopom ©30380bgo7mo ogm Ladbyomybo Fg305bmzgool dpdymo
306 gdmb Hodolb dmmbmgbobmeb (243 U.S. App. D.C., at 327, 753 F.2d, at 145)
© Om3 haombymds bobdsbommmd sé goboboms, dmbos my 9és 93 Hodob
©0bm3935,  bobodosbmmmd osbzzbs, md baddol 30bgzgm oblbgobiosda
©00h7bgos aym bogobdm.

©odohgoom  bobodobmmmd @osbzzbs, émd bsombymo bobsdsbommb
dogbgdo 03obmob ©o30830bhg80m, ™3 bgdobdogbo bgdbysmybo ybhomagh-
®mdo Jmdobygbgle s hgommbl Jmbol ogm bgosgmagmmdono, véb bbbops
boddob 7306 ©odbPbgdol bodobmgdsl. bosdgmogom bobodobommm 396
©ob)dgbos, oy Gob 608bogme dgbhop doombymo bobodsbommmb gb oo-
b3360. Lobodobommd smbodbs, bmd oy Inz03907madgdo dEabiybgdos,
bmd Hgommbds 30bbmbol dogh bgdbyomudo Jgz06bhmgool o@ebs dobo
obogddgool dobmdop odios, d080b bgdogmpmmdommds béhnmoswo dmz-
mgdnmo ogm Joboobbl Id., at 328, 753 F.2d, at 146.). dmggzoobgdoom bo-
bodobommd  035bonEs, bmd  bsombymo  Lobodebommlb  dogbgos
6g00gmnmmI00mdsbomob ©s30380bhg80m dgodmgdmms, oandbgdgmo ym-
gomoygm 3b3gm h3969008g Jm3sbybol BoEdnmmdobmeb o 3gbbmbamyd
09698090006 353806 gd0m. basdgmogom bobadebmmmb s3&om, 83z3560
B33635ol§ l)o[]&)c)mg 05)0@35}0 abodaabm@o od boao&moqpﬁo@amgbogo (ld., at
328, n. 36, 753 F.2d, at 146, n. 36.).

bog 8ggbgds 30630b  3obybolidgzgommdal, bosdgmogom bobsdobomemmd
©o0©a0bs, “Omd  ©odbagdgogmo  sdbmmynybor  3obybolbdzgdgmos  do-
bo bgmddmzebgmo ©0b5ddbmdmgdol dogd Bowgbom bgdbyemné Bg30-
Pomgdedy, dogbgoogowm 0dobs, ogm@e oy 9o, b oy gbos bzmobmos ad-
bogddgdgmb o3 Phgbmdol Bgbobgd. Lobodsbmmm ophomop ogyébobm
d9-7 9380 dmEgdym ©odbogdgomols gobdobmgosl, boi dmogaglh 08 do-
éols 6360[)803(4) 60(4)80)80@6363qpb” (42 u.S.C. ZOOOe(b)), 0[)333, (4)0)600(4)(3
©0bogddgosdo  mobobfmbdo Fgbodmgdmmdgdol 3mdobool  goomonbgdl.
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bobodobommd  @osEgobs, “md bgmddmzobgmo obol  ©edbagdgdmol
Pobhdmdowggbgmo dg-7 mozol 30B3bgdobomgol, mpbooig dob oéb gookbrgl
060386 mImgdol Eododbszgdol, gomogobyamgdol o6 ohobogdgdol noy-
mgdodmbomgds, GoEgebsi ,woboddgdobmeb ©oz9380bgdgm  gowofazg-
00303y gogmgbol dmbogbols d6083bgmmgobo bokabbol Fdbhommo
0bbgomos b mybooy dmhzgbgdomo vbbgdmds, bgdolbdogh bgmddmazobgml
odmgal Jgbodmgdmmdsl, mazobo bgds mogh dmobgoml oboddgdgmadl (243
U.S. App. D.C., at 332, 753 F.2d, at 150).

1964 Gemols bodmgomoadm gagmgdgdols sgpol dg-7 mogo g3obmbm ooboddgdol
3bhodhogom d@bowgol ©edbogddgdmoly dogh bgodolbdogbho obpogowol ©ab-
36030bs0ol ,dol 303d3g6LoEosbmab, Eabagddgdol 30ébmdgomsb, obssblbmab
96 36030m 3006006 ©o393806H 5800 93 obogowols Lobol, 3060l gggbol,
bgmmogools, bggbol ob 35000363@0 530)350@360[5 aodm” (42 U.S.C. 2000e-2(a)

(1)...

dmdobgby 93030390L o bosdgmogom bobodobommd oswgobs, GHmd
0bsbobybzgmo  bgdbgompbo  Jdgegdgon, émdgmoy  Jdbows  Fgpdos-
bdgmaggm ob by bodndom gobgdml, sbmggzos dg-7 mogb. gzl ob
0§393b ol gobhgdmgds, Gmd bmpgbog bgmddmgebgmo d39dgmadl do-
bo bggbol godm bgdbyompboe oz306bmgdl, gb bgmddmgobgmo ghgze
©0b3b0dobogosl bgbol boggydzgmdg. dmbobBgmyg b gobygmaul 3 dm-
bodégdolb. odob bogzmo, ol ogmdl, Gmd bmpgbsg 3mbglbgbo 3édo-
300 obzbodoboiosl ,aboddgdols 30335bbogosbmeb, 30bmogdmaeb, Jo-
bo0bbmob ob 3bhoz30mga0g0m0b ©o303806bg000”, dmbabBgmol s3bom, ol
d0dbo@ obobogws, g30d3mozgdmms ,g3mbmdaggdo bobosmal” ,bgmdgbobgd
b0 3063L" o 86 ,bodndom spgomol godgdmb Fdobrpowp gbodmmmgoyd
ab3gdplb”... mogobo Jmmbmzbol @obopabiybgdmo, dmbobhgmy doy-
®omgdl, Gmd dg-7 omoz0lb bozobmbdpgdmm obimboas, obgzg bmgméys

bobodobomm gowohyzghomgdgdo, ypbopmgosl sdsbgomgol bgmdgbobgod
930030376 3960965889, Hoboi 9mdobmagh obzébodobogos.

h396 ob 308006 gdm dmbobhgmol dmbedbhgdsl. dobggm Gogdo, dg-7 mazol
0adbopo ob Bgdmoggabzmgds dbmmme gzmbmdozgbo ob bgmglobgdo
©0b3b0dobogoom. gghods ,obogddgeol 3obmdgdo, Fabosblbo ob 3bo-
30mggogdo” 053363&) de&é)abob 606%{(’°b3°b’ bmd ,0gbodo 803(1_)050 Jo-
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mgdobo ©o 393900l 3030bm Pmebobhmbm Jm3ygbmdal domgm b3gdpédy
obogddgosdo” (Los Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702, 707 , n.
13 (1978) (3opobgdymos boddgdo  Sprogis v. United Air Lines, Inc., 444 F.2d 1194,
1198 (CA7 1971)). dmbobbgmg 396 obobgmgdl 396003gHbl 306mb3a, bog
680(80[1(4)860685@?0, (4)(")8 80[) 808(4) @Oboba@a&a@o 806(4)(") 6068\)&@860
60(4)80)0@836(90 5(*)68(4)35&) 30%0bl (477 U.S. 57, 65).

dgmérg, 1980 Ggmbl  30dobosd godmbzs goo@masnbgoa, bowei gobdob@pezwe,
b3 Lgdbyomybo Fgz0hdmgds Hobdmopggbl 3g-7 mozom o3bdomymo
bggbmdbogo alb3é0dobsigool gmbdeb... obeddgdedo mebobfmébo Fgbod-
™gdmmdg30b 3mdobool goommonbgdo bébgmow gdgbl dbobl 0d dmbedlbgosl,
bm3d Jgz0hbmgds, bmdgmoi of3g3l obhogizmbmdozgbo bobosmol Basbl,

bgdbgomybo Bgz06bhmgdol 3obdobhgdobol, goomsonbgda dobggm éo-
380 ophgbl, oy bo @Hodob Jigze dgodmgds gobogl ©ogol Logsbo dg-7
0030l gobgmgddo. gl dJmogogl ,0bsobobybgzgm bgdbyomnéd 43gwgogdl,
bgdbgomybo bodbobybol gofgzol mbmzboly o Lydbyomydo bobosmoals bbgs
bohyz0gbh o6 goBdoznd Jigzob® (29 CFR 1604.11(a) (1985). o3 Logdobogol
36033bgemm3z06003, ™3 gooEmsnbgool dobgwzom, bydbyomybo gfgbm Jigze
Pobdmowggbl bgdbyompéd Jgz0hédmgdsl, dogbgoogo 0dobs, 3oboodob
0ol oy 9bd o39330bgdnmo g3mbmdozndo quid pro quo-b dobodqdobomob ob
796 ygmazobmeb, bmpgbag 0333960 Jig3ob 993b 308sbo ob Bgogz0 0bogowols
bodndoml  Bgbbymgdsdo obogmbogbymo hobgzobs o6 85dedobgdgmo,
Inéymo b Jgnbordygmagmeo bodydom gobgdml dgddbobs (1604.11(a)(3)".

013360, 63 7. §.Ihdnmo godgdmb8gzofdmgds (o obsquidproquo ) sérmzgal
dgd3000g 003, 303obood Eosgyndzbe Lobodobmmm gowahyzghomgdgdal
36033bgmm306 mEgbmdedg ©o mogz0bbogy 3bg3ggbngddg, Lowor ©oe-
3gbomo ogm, Gm3d 3g-7 moz0 0m35mobhobgdl ©oboddgdymoal gogmgdsl,
0d7domb 0dgz0ébh gobgdmdo, bmdgmoy magobyaomos ©obiébadobsiogmo
©5306730b, ©o30bz0lb 86 Jgybogmayobaeb (ob. Bmgomsa, 45 Fed. Reg. 74676
(1980). ,bmzgbbo ©obogdgdol »obobfmbo dgbodmgdmmdgdol 3mdobools
Poboomdoga” (Rogers v. EEOC, 454 F.2d 234 (CAS 1971), cert. denied, 406 U.S.
957(1972), beagmébog Bobl, 30bzgmo boddgs, bmdgmdsi oogol bogydsmoew
ob3bodobsgogmo bodgdom gobgdm vmosbs. bmzgblbol bogdgdo dg-5 mam-
Job bosdgmogm bobedobmmmd oswgabs [477 U.S. 57, 66], b3 gbdsbm-
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0dgho3gm dmbobBgmgl 3dmbos nagmgds, dg-7 mogzol Eobmzgsedyg googe
0dol Ih303g00L gBom, Gm3d dobo ©odbogddgégmo Jdbowe BgndoEdymagm

306 9dmb 006533bm3mgdobozol, obzbodobsgonm dmdbobybgdsel yhgzoe
oo gbdobm-9dgbhozgm 3mogbphgdl. Lobodebmmmd gobdobds, Gmd 3g-7
00300 gomzomohobgdnmo oboddgdnmgdol wopze brmgde ©obogdgdal
dbmmm g3mbmdoznd obdgdngolb: gbods ,oboddgdol Sobmdgdoa, Jobooblo
96 34030mgz0900” 530 mm™ (369093, Hm3gmo mo30b oy baygbmdo ozl
08680(4) S&Od(‘bod\)b, (4)("76(7)(4)0600 8076052](4)0 06 (4)05(")2)(4)080 @0[55(4)080606000)
omgbomo bodydom gobgdml 8gddbe... dobpogom Hockdmbopggbos badydom
356 gdm, bmdgmo obg ddodgo 9ol adobdydgdnmo obzbodobsioom, bmd
99mEogh o gbodmmmaogd  bhodomybmdsl... (454 F.2d, at 238.).
bobodobommmgdo 83 3bobiadl Gobmdbogo Jgz0fbmgdol Hoboopmdwyg
09g6g3gb. ob. dogomomac, boddggdo (Firefighters Institute for Racial Equality v. St. Louis,
549 F.2d 506, 514-515 (CA8), cert. denied sub nom. Banta v. United States, 434 U.S. 819
(1977); Gray v. Greyhound Lines, East, 178 U.S. App. D.C. 91, 98, 545 F.2d 169, 176
(1976), religion, e. g., Compston v. Borden, Inc., 424 F. Supp. 157 (SD Ohio 1976), and
national origin, e. g., Cariddi v. Kansas City Chiefs Football Club, 568 F.2d 87, 88 (CA8 1977)).
d9-7 9380 sbhoggbo odmgzs 0dob gobogool boggydzgml, dmd dpbymo
356 gdm, bmdgmoy obzbodobsgonm bigbmdbag gz0hbmgdsl gogpdbgde,
03039b600ho@  obh  Pbo 03bhdomgdmpgb. 8dpgbow, Lobgmaddmazebgmm
360b303g00 bomsbomp vbol godmyzebomo s dgbodsedobmdsados sbbgdym
3b0dho30bomob.

350mo0bgdol godmgdob 353wya, Lobedebommgdo gbhmbdop vpagbobgb
o B39b3 ggmebbdgoom, bmd Jmbobbgmgl Jgndmos ©osdpiogml 3g-7
030b obh 3935 0d0b h3965800, ™3 bgdbol bogggdzgmdg walb3ébodabsozesd
89d3bs Indymo b Fgdmobogo Lodydom gobgdm. bmaméb dg-11 memdol
bosdgmogom  bobodsbommmd smbodbs boddgdo ,39bbmbo  Eobol  fo-
boom3dwga” (Henson v. Dundee, 682 F.2d 897, 902 (1982): [477 U.S. 57, 67]),
Wbgdbgomyéo Fgz0hbmgds, bmdgmoag d860b Iy ob dgnboEbdymagm
356gdmb gbhomo bLggbol Hobdmdowagbmadobomgal, Bnbpow obgzg Jdbob
bodndom vEaomBy 130065376 dobhoghl bgbmddbozo mobobhmbmdobmzoal,
bmgmbiz Gobmdbogo Jg30Hbmgds §3bals bolbmobogo mabobfmbdmdobogol”.
0dgbo, Jmmbmzbs Jomol 96 35doz030b dodobm, bgdbysmydo bgmymael
bobzgamo goasbhmb 0d 3bhogomggool bobsigmmo, Gm3d obhbgb bodbobyédo
o 3dmbogm mog0l &Bgbol Jgbodmgdmmos, obgmogy ©odozbobgdgmo o
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3935 nbgdgmos, bmgmb yzgmodg bobnozo Gobobhnmo gdomghgde (Katz v.
Dole, 709 F.2d 251, 254-255 (CA4 1983); Bundy v. Jackson, 205 U.S. App. D.C., at 444~
454, 641 F.2d, at 934-944; Zabkowicz v. West Bend Co., 589 F. Supp. 780 (ED Wis. 1984).
bmgmbz d3mbadobonmggods smoobgl, bmzgbbol oo 3g6bmbol boddggddo,
bodgdom  segomdy gzgmo  Jigze, “G@mdgmoi  8godmgds  dogzoBbomo
893006 mgdo, ob sbogbl gogmgbsl 8g300¢hmgdal 30bmagddyg, Joboobhldy
ob 3boz0mggosdy, dg-7 o30b goggdom (ob.Rogers v. EEOC, supra, at 238),
(,gmbognbo b &Hobmdbogo gdomgnob dbmmme Hobdmmdds, Gmdgmog
0mdgmmgdal gobrool of3g3L ©0b0d8bmdgmTo, ob obogbl gogzmgbol
Eobogdgool 306mdgedg bozdebobop 3b0dzbgmmzgobo bodbobboo 0dob-
0’)30[), ébnd q\)ooé)q;ggb 83—7 00030”) (Henson, 682 F.2d, at 904). oaobcr)gol),
bmd  Lgdbpompbo Bgzofbmgds gobobommlb bobodobhommd, ol nboo
ogml bozdobobow 3dodg ob gobdbizomozo ,0dobogol, omd (33moEgl
dbbggbh3mol olbeddgdol 30bmdgdl ob §dboogl dgydopbdymagm bodndom
306gdmb” (0g3g). dm3obgbol dbhompgdgdo od boddgde, bmdgmog dgoiosb
0bodobpem gobdbdzomoeg dgz06bhmgdol, 9bsdge yzgmoedg 3dodg bobosmoal
©obodogmadbos ddgogdobsg, Fombobo bozdebobos dpbymo gobgdmb
bgdbgomybo 3g30Hbmgdal Immbmazbol oboggbgdmeac.

03dEom, Bbpgds gombge: boombymo bobodobmmmlb bodmmmm obigbsed,
bmd dm3obgbg ob ogmb bgdbyomybo domopmdol dbbggébdmo, oy
3o9hyg300° 9539dHné o dmbobhgmol dmmbmzbols 0gwe? (22 EPD § 30,708, at
14,692-14,693, 23 FEP Cases, at 43). B3gb0 93&o0m, bosdgmeaiom bobsdsbommd
bLhmdoo ©oopgobs, md gb ©obzzhbs, bogobogomo, gundbgdmms 306mbal
9é® 0b ™ 9bsbhmb s ddol. dobzgm “ogdo, bmambz Bobl, boombymds
bobodobommmd dooBbos, bmd bgdbyempbo dgz0hbmgdol dmmbmagbs 396
006bgdgdl, oy ob vbol bobgdg Jmbobhgmol ©oboddgdedy gzmbmdogyéo
g9a9doo (477 U.S. 57, 68, ob. odzg: ,30mbgol oé 0§393L ol gobgdmgds, bmd
Jomo 96533bmdmgdol bdbnomybo Jgz0hbmgds, bompgbsi dem bobmggb
06 domgob dmombmggh Lgdbyomybo bybgomgdol Jgbdbymgdsl, bmgmérs
bodbobyéoly Jomgdols o6 Bgbobhybgool o6 ofhobogybgdol 3obmdsl, gdEgse
d9-7 ®o30l ©o30L bggbhmdo). 0dol gomzgomoabhobgdom, bmd Gboombymds
bobodobhommd olbzzbs obg goozgms, Gmd oby 30 dbzgmos Lydbyomydo
dg30hbmgdol Inbamo gobgdmb mgmbosdy, bosdgmogom bobsdsbmmaml
3505hg3900mg0s, bmd 1396 ©ogdbybgoabs baddg, ogm bHmbo.

dgmbg, Goombymo bobodsbmmmlb ©olzzbs, Gmd goboBogbhgosw Jgz0-
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Pomgdsl spgomo b 3dmbos, Jgodmagdmps ogndbgdnmo ymaomoym
dob  fobo  ©olb33608g, Gmd Loy dmdobyby o @gommbo  Joboma
0dgmx3g0mbgb 0b#Hodnd b bgdbgomyd yhmogbmmdsda, gb nbmogbomds
0gm bgdogmammdoma” (odzg 14,692, 23 FEP Cases, at 42). oydso, ob ggodgo,
b3 bgdbmob ©o30380bhgdgmo J3g3e 0ym bgdogmammdoma 0d goggooom,
b3 dmbobbgmgldyg domos oéb godmyygbgdosm, “oms Bobogmoym ©3sd0
mozo0bo bgdol Goboomdegy, 9@ godmeggos ogz0l Lodsbmmagdmep 3g-7
0030l gobamgodo spmdbymo bgdbyempbo Jgz00bhmgdol boddobogol.
bgdbgomybo Jgz0femgdaly bgdobdogbo dmmbmgbol sbbo 03530 Jpgm-
dobrgmol, bmd bLgdbyompbo J3ggdgdo obol obobobybggmo (29 CFR
1604.11(a) (1985). dobomomos, byzombo, ogm oy obs 3mbibghamo Jigze
dob oo 0bobobybzgmo Inzoagdol m3z0mbedbobom, bogm 3bmdmgdgdl
PobdmImdl ©s wophomop obol 0dsdy EsdmzoEgdgmo, oy bomgmb
3505Hg390L bobommdolb bozombl ggodngool odpagbo mébgebm. mydge, o3
8330b393080600mbymdsbobedsdmmmddgomdom gosdabzoms ggbopmgds
dm3obgbols dmbofoemgmdol bgdogmammdommosdy bowogm bgdbgompd
9303mqdda. 33amgz0l bhmbo Logobo 0dbgdmms, dm3obyby magobo Jig300
303mbo@ogEd oy 9o, bmd bgdbyomybo J3gze ogm sbobobybzgmo o obo
ob, bgdogmagmmdon dmbsfomgmds oy vbs bfgbmddog 30330&30.

dmbobhgmg 93130390L, Omd mpbosig gb bogdg ©ogdbnbogl Goombym
bobodobommml, bosdgmaegom bobodebmmmd ogdze Jgomds, Eadbybgdol
760 30bmdsbmob ©o30386hgd0m. 39bdme, bosdgmogom bobodsbmmmd
0b0dbs, bmd hzgbgdol dm3obybol Bogdymmdabs o bgdbysmpbo ogob-
0o30g80b Fgbobgd, bmdgmoi Goombymds bobodobommmd, bmgmbg habl,
©073830 3h3039dnmgdeE, o bodebmomPebhdmgdsdo vboggbo gboddgdmems.
00bodbymo ©olzzbol Logobogom bogydzgml Hobdmopagbos ob, “bmd
8@5060@30}6@0 oy 9bs dmdobyby pgommbol bgdbyomybd Jdgrgdgedo,
36033bgmmdol dmzmgdgmo ogm dobo Lgdbmomybo Jgz06bmgdols Jmor-
bm3gbobmgolb. bgdogmagmmdommds, mobbdmdol goggdom, dgodmgds ob
odmgmegl 0o30l dobmmgdol bodnomgdel vdgzzeébo dmmbmzbol Fobo-
003dpaa, m7dEe gb b bodbogl, bmd dmdBazobol bgdbyempbow gedmdfsgse
bogosdo ob Bopdymmds 300bEodol mbgdg obhobgmgzebpndos odob
3obbodm3éobol, dooBbgzme oy 96 0go 3mb3bghym bgdbysmyd Jigzeb
0b0babybzgmo. badobobdobm sbols bodsbmeng. 8dgzoéo Ih3oEgdnmgds
0830600 bHgmgzobhnhos. obogdgosdo mobobfimbo Jgbodmgdammadgdals
33daboob 600@@006360 bodl nbzodl, bm3d gogngdol @08@83680 00676060)8
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bggbyemybo gz0hémgdol sbbgdmds b osaebmlb dmgmo obipmbdaol
30m35mobfobgdom ,g39ms 03 3oégdmgdol gomzgamobhobgdom, bmambaiss
bgdbgomyébo Jdgogdol bobosmo o 3mbigdbho, dmdgmBoi obobgmgdymo
0bzo@gbho dmbas”. dm3sbybg odh 30390, Gmd 83 Ipz03gdgmgdol Jgbodmm
dzobg Ggmgaobnybhmdol goobhmbol gbodobommm Hobogebfymdol oo
3mhgbEoomo 03 (ool o3080, &g Hodedobos boombym bobsdsbommdo...
6500mbymds bobedebommd ghmbomop 7bos ohmb-ohmbml Jgbsdsdo-
bo obgndgbngoo 0dolb gowohyzgnobol, Pbos ©ondzol oy obe sdz39é0
31303997 g0s, m733e Hgbo mogobmogom 9dg30é0 3303907 gdol olbedgg-
dmdol Goboomdmgg 96 blbgdmdl.

dobmomos, boombymds bobodobmmmd @oslizbs, Gmd dm3obybgd 396
©o0d(h30E> 397 moz0b obmggzs, ©doboo dogbgoogzem, dob Fgoggobos
30630L 30bybolbdggdmmdaly bygombo. @oolbigbs &o, bmd d0b33s vboqmgho
o™ hgommbol dgbodmm Jigzolb dgbobgd o bmd @gommbobogol
Bgihymdobgds  oéb  bodbogl 00b30bomgol Fgpymdobgdsl, bobsdobmmmd
©o0l3360, Gmd 3063l 396 ©ogz0hgdmps 3obybodggdmmds Hgommmbal
bogobogom ddgpgdgdobmgal. bosdgmogom bobodobmmmd bafobssmmggzm
30803300 ©o03930 ©d ®Jze, bmd ©odbaddgdgml dbomol gobgdy 3o-
bybobdggdmmds Fboo oglzobébmlb Ihbnmo gobgdmbogol, bmdgmoi dg-
43bs dobo bgemddmzebgmol bgdbyemyéds di3g39d, dogbgoazow 0dabs, bmd
©odboddgogmds obi ogmEe © 9ébE dgodmgdmms bzmobmps bogobogom
ob 330l dgbobgd. Lobodobmmmd ©ospgabs, ©md dogbgosogzom 0dabo,
bobggdmmdl oy obo ©ododozgdol, gomezobyagmgdol ob Eofobogdbgool
UQBQ’I)O&OBO)L)OQ)BE)OO), ba@adQS\)BO@O 0360@86@\)@ UB@O OdBOb 806683@0
dobo ©adbogdgdmol Hoébdmdemggbmao dg-7 mo30l 30d3bgdobozol, bopgseb
0933000 3mb3gbgdomo agmgdedmbomygdag 30, dobgdh dob gbodmgdmmasl,

dm3obgby 0mbodbogh, Gm3d dg-7 mogzol gobdobmgdom, ©odbogdgogmo dm-
03o3b dob bgdobdogh Hobkdmdowggbgmb. ol vgbgmzg 93¢303gob, bmd oy
boddg gbgdo bedndombomob oz93d0bhgonm d0bmdgdl, - bgmddmgebgmo
0ol odboddgdgmo o Eodbogddgogmo véolb bgemddmzgeabgmo... hgommbol
0bnymbdobgds, bmd dobo Jigze ogm obobobybzgmo, 60dbogh, bmd dob
dmobobs 65630b 0bggmddadgde.
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dobobbgmyg Jogmomgdl dm3obybol ndmddgomdedy, godmgygdobs oblg-
dgmo  Lohogbol 3bmpgogbhs ob bbgogzeobowm gnhygdobs dobogol bo-
30hogom Eobmggzel Jgbobgd. dmbobBgmol 83bom, gb ogogb dob @go-
mmbol  bodobmompebmzgzgedg  3obyboldggdmmoolbgeb. dmbobhgmg
0330390, dmd bbgogzobo Hgbo gbodsbmmm 0dbgdmes, Gowgeb dphymo
306 gdmb 8g305bhmgdol boddgdo ©odboddgdgmb bdobow 396 gEmoabgds
©d dgbodedobo, b gdbgos Jgbodmgdmmos, smdmabgbol bogeboyom
396mbobmszgse.

©obogdgosdo mebobfmbo Jgbodmgdmmdgdol 3mdobos magol bobsdsbomm
3930060l Jmbodégdedo dogmomgdl, Gmd bobodobmmm, bmdgmoi dygo-
™0dg0b  ©odbogdgomol  3obgbolbdggdmmdaly §gbgdl, pboe wogyébbmlb
Pobdmdomggbmmdol hébowoonm 3é0bi30353l. 93 3bobzodgdal boggydgm?y,
3030boo doohbgsl, bmd bmpgbsy bgmddmazabgmo sbmbogmgdl ©od-

boEbze ©odboddgdmobomgol, Gowgeb bgmddmzebgmds LHmbgo dobgoeb
©gdg%0.

0933000, Lobodobmmmgdo dgbopop v30bbgombgb 3obybobdzgdmmaosl
©dbogddgomgdl bgmddmazabgmo 30bgd0l dogh ©9b65ddbmImgdol wob-
36030bd30gmo gomegzobyagmgdobmzol, dogbgoogam 0dobs, ©odbaddgdgmds
03™Ed 07 96 96 0y 7bes bzmEbm@s 96 0y dmofmbs byemddmzebgmol Jdg-
©gdg00.

303dobool Jmbodbgoom, bmogbsg bigbmdbogo Fgz0hdmgdol dmmbmgbs
993796980 gdbzmpBogbop dpbymo gobgdml mgmbosk, Hobdmpagboma
30bobmgol  3obygbolbdggdmmdol  @oz0bbhgdal  hzgymgdbogo  bogydgmo
Jégdo. 93 Logporeodo, 3mdobool 88&kom, fHobdmdogzgbmmdaly 3é0biEodgdl
303940356 0dHgbedwg, ,bmdgmosbzedl 3ombgal, bgdbnomybodgzofdbmgocl
dbbggbdmb  gmbogbymoew oy doghzogdmes bgmo 93 Jgzofhdmgdals
aoboBogbgdol dgdobodddy o oy vdgzebo 3bmEgoybe bgmdobsfhzomda
©d 30dmygbgogmo ogm, oy 3obgbmds ol gmbozbymop  ©obogdgdymol
boBogodl. oy ©odbogddgdgml odsb bomgmo dmmonozs Lydbyomydo
89300630l Hoboomdmgg ©o 993b 3bmEgonds, bmdgmoag bdgrosmyboo
39d3bogmos bgdbyompdo dgz06bhmgdols dmmbmzgbgdol goobefysgnow, oy
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dbbggbdmo o bobgzgdmmdl vdzgebo 3bmiEgoybom, ©odbogdgogml ob
7600 ©og30bbmb 3obybobdggdmmds, gob s 0d dgdmbggzolbs, bmpgboi dob
oms bgdbgomybow Inbymo gobgdmb dgbobgsd. gzgmoe bbgs 3gdmbzgzedo,
©odbogddgogmo adbgds 3obygboldggdgmo, op dob opmes bgomybop dg-
300G mgdol Bgbobgd ob oy bogddol gzgme gocgdmgdol gomzomobfobgsoom,
dbbggbdmlb gmbogbgmow b doghzogdmoms bgmo mogobo  boBogbol
booobopm  ®obsdEgdmdol 3aébgdobmzgol goEbmdol Bgbodmgdmmdsady.
bmgmbg dmdabybg dogmomgdl, gl Habo Gedwgbowdg fobosmdwpgamssda
dmol  3m3obool  goomonbgdmeb, &mdgmor ogagbl  ©edboddgdmol
30bybolbdzgdmmosl dobo Hoébrdmdopagbmgdol §3ggdgd0bomgaly, 0bgmédo-
bgdnmmdoly dogbgoegoE. m3dEoms, geomonbgdo dmombmgl obpozomal
dogé> Jgbbogmgdgmo 3mbibgphnmo badydomlb gubdiegdol o 3mbibgnymo
dbmdomo ghmogbmmdol gobkgdmgogdols 8gdmBdgosl, 0dol gobodzzgsec,
dmddgEgdEs oy 96 0brogowo bgmddmazabgmol o6 afgbgdnmgdol Hodb-
dmdoggbmol ngmgdsdmbomgdoo.

9b ©gdopo bomsbowm biebopsbpol Jgbobgd, @odbeddgdmol 3obybolidzgd-
mmdobogol bozdome sdbpbodpgmos, 83 bogdol dpgmdsbgmdol goom-
gomobfobgdom. B3gb 296 obog o9& 3z030m, Boopobs oy obo Hgommdds
bggbyomnbo bobosmlb ddgpgdgdo dmdsbybol dodobom, 0dol &md mogo
©030698mm, 0gm oy 96 gb Jdgogdgdo vbobobydzgmo, 0gzbgb oy obe obabo
bozdobobo gobddzomaoge, boms olbagdgdol dobmdsm gobzobomma, b oy
0943696 obobo obgmo gobdbizomogo ©o bobgzbdmogo, md ©adbaddgdgmb
7600 bzmebmoos dom dgbobge.

3gbododoboc, B3gb o6 39mebbdgdom dbobggdols mbmaboly, bmd gopedfhyzgno
Pabo 9boo ©o30g0bmm ©adboddgdmoal 3obybodggdmmadobomgal. dogéod
h396 330bool 3900bbdgdom 03580, md 3mbabgbl bybhos, bobodsbmmm-
90b gbgmddmzebgmom Hobdmdewagbmmmdol badobmmol 3kobiEodgdom o3
boygéh 8o g0l go3zmgzobob... 3mbaéglol gomahyzghomgds, edboddgdmol
3obdobgdodo dmgdiod odbagdgomol yzgme Hoébdmdoagbgmo, boo-
o obdmoBgbly gob8hobzol, bmd gobizggmbomon 3gg8myms mobsd-
8ébmdmgdol 0d ddgpgdgool §bg, ©mdmobmzgobsr ©odbagdgdmgdo ogbg-
3mbgb 30bybolbdggdgmbo, 3g-7 mog0l mobobdo. 5dol godm, B3gb 30z960,
bmd bosdgmogom boboedobommd Jgdpmds ogdgs, bmpgbag ©oobisbe,
b3 ©odboddgdmgdo gmzgmmzgol v3hmdopnhoo 96asb 3obybolbdggdmgdo
domo  bgmddmzobgmo  ®0603dbmdmgdols dogh  Bowgbom  bgdbyomyé
3930h6m7d03g... 03039 03300, 0bggmdsiools bogzmgdmds ©adlbogdgogml
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3730 gdmo o godmazobyagmgdl edbaddgdmol 3obyboldzgdmmaonlgeb.
dmamb, B3gb ob 30800bgdm FmbobBgmol dmbodlbgdelb, dmd dbmmme
boBogéols dgdoboddoly obbgdmos o ©obiékadoboiool Hoboomdogy dm-
mohogo, €obog mob ghomgol Jmdsbybol 7Hdmddgoagds, gedmgygbgdobs
gb  3bmEgogds, 9m030b7xmgdl  dmbobbgmgl  3sbybobdggdmmsalgeb.
dobpogos 0dob mdds, bmd gl qgodpgdo Ggmgzebapybos, opdie Bigb
Pob oblbgdnmo boddg ohgzgbgol, Gopmd ob obol obobo gowsdfhyszgo.
dmbobdBgmol Bdmgowo sbhowolébodobsgonmo dmmonoze b gbgdmpes
30636 ghgmor bydbyompéd dgzohédmgost o Jgbododobow, ob 3336md@s
006033bmImgdl  Jomo  odbogddgdmol  0bpgbghl, gedmgbfmbgdabs
©0b360d0bogool 8mbodbnmo gméds. 5doboob, dobzol goboBgodbgool
3bmEgyho, bmgmbi Bobl, ©065ddbmdmobgeb dmombmaws, d0bzgmow
ghogmo moz30b bgmddmzebgmmaeb, 83 5dmbggzedo Hgommbmob. Godwg-
bowog hgommbo ogm bogobonom ©edbmagso, oé obol gobozzobo, bmd
dmbobhgmgd ob godmoygbs gl 3bmigonds s 9é fobyogobs dob msgabo
bohogodo. dmbabhgmol obandgbpo, md dmdsbybol Hdmgdgomosd nbos
3500030bgggmmb ol 3obybobdgzgdmmdolbgeb, obbgdomop pPubm  dmo-
960 0dbgdmps, dobo 3bmpgoyhe Gmd P3gm Ygmxgemoym  FOm3mMomo
dbbggbdamgdol fobomoligdedy, gogsbowgdobom g305bmgdol dgbobgs.

\Y,

dommb, B39b 3003960, ©md dhbnm godbgdmdo bgdbyempdo olbzbodobsgos
aoboBozbgdomos 3g-7 mogzal bogydzgmBdy. doombymo bobodsbommmlb ob-
336080 0bobozdodobo ogm dmdabybol dpdymo gobgdmlb dmmbmabgdol
796 ygmazobmgol o bmd boombym bobodobmmmb b wogdzos Jgiomao,
bopgbog ©ogdze IhHz03g0nmgosm  ©m3ndghbho dmdobgbol bydbyomyboo
3930303930 Logddobs o Bogdymmdol dgbobgs. doi dggbgde edboddgdmals
30byboldgzgdmmosl, B3gb 30L33b0m, bmd bosdgmogom bobsdobmmm ob
dmogdie bhmbo, bmpgbsi domosbsw nanmgdgmym Febdmdopggbmmaonl
bodobmmol 3kabEedgdo o ©odbogddgdmgdl @oszolds v3bmmypndbo do-
bnbolbdggdmmds magobo bgmddmzebgmo ©8b833bmdmgdal J3ggdgd0l-
30, 30636 90nmo Logdob godbgdmgdgool dogbgoogec.

qbododobo, bosdgmogom bobadsbomml gowafyzgnomgdel “oombymo
bobodobomml goohyzghomadols dgbobgd zhmazgdem domaedo o boddgl
300676580 03 Jmbodégdol Bglbodsdoboo gobbogmzobomgal.

3o©ohy3ghowoo.
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LYJBI 6MB3AI¢M(O 2203290/2011

obogddgool héadnbomob gopofhyzghomyds

obobobgag: . gérgodgblss
©s 3m3sbybggdl:
UBOSG&)[}OOUG)U&)OBO Q)O 6(’)0\*783138)(*5 308806)[) 8("")(4)0b

dbobggdl goeabhysghomgool pobedymgds gogadagbsm 2013 famols 22 dobgb.

[sHINVISIVIWRIY)

1. dm3obgbyg, 3bmagbogmo 3038060, bmdgmag 3g0ddbs 2006 Hgml 5bozgéh-
bodg@hob dobhogmgdgmos sbmzosieol (3gdwgado “AUT”) o gobgbdmdsmo oo
739mmgbo 3obommgdol dobfogmadgmms gbmzbyma sbmzosiool (3gdwmgado
“NATFHE") 396§ gdol 3gmgaom. dobo §g3édgool mogbmds smgdangss 120000
0530060, bmImgdai Indomdgh gobgzbdmdsmo ©o gdommabo gobsmmgdal
boyygbmBo. Lbgo 3bmagbogmo 303d0bgdol dbgogbow, domo bogdosbmds
oé 3gdmoqgobgmgds dom dogh [obdmpagbomo 9©odosbgdol o3060bbydo
o 3bmaggbogmo  0bphgbgbgdol ©oEzob o bgmdghymdol  dodbgdoom.
bbge 99dho3mdgdmab ghomop, obobo ofobdmgdgb aobbomagdly bmgméys
gbhmzbymo, oby Logbhmodmbobm Smmopozol bbzopobbgs bozombgddy.
gbo-gbomo 60500@8@360)6&030 boygbm, bmdgmoy  bdobow  ofzgs
3B3bmo bbgopobbgomdol §53693L Bmbol, sbols boymaep Jmbogzobgdgmoa
3mbgmoagho obdogmbe o 3omgbnobol Jmbalb.

2. Jmbobhgmg ©oodops gogbhmosbgdym badgegmdo 1947 Fgml, bogebayébo
396385600006 mHmmzomms mzob8a. Jobo mzobol Hodwgbedg Hgzho oowmy-
30 3mmmzmbhob dgoggem. ob 0ozl doohbygh mobsdgobdmzg mbompmdl
7060gmo@ s bombobhow. ol obbogmomsb ddmoezd gdmizongd 303806
3 dbmdl. 2001 Hmoob, 0g0 sbHagmol domgdagogol gdemmagbo gobsommgdol
3mmgzgodo o bodyomm bimmgddo. ol dgggbos “NATFHE b 1998 Hgamb
o dmdsbygbol Hgzdo gobos 2006 Hgmb. dobo mddom, ogo ymggmomgzol b
90bbdgds obéogmol babgmdFoomb o6 dobo babgmoo Bowgbom Jdgrgdgob,
doghod, 30330630 godobmym gobbomszgoda, godnwdgdom oEogl obdbogml
Pgbommdom o bohyzoghow. 3ol dgeggem, ob ©o obbogmol bbgs dbob-
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©0d396h 900 $Hodwgbzgbhdy omdmbobgb Boddnmbo gopbobgdnm 30dsm8o
égob0Bo300lb 0d §g3¢hg0meb, 30b0 boddomagdoi domglbhobobigh obdgde.
3.3mbobhgmgl 69360 Hmob 3obdogmmdsdo gadhmzogdmos g3doygmagomgdols
3563 0dobmob Eo30380bgoam, oy bmgméb fobdsbmogps dm3obybg
393806380 0bbgdnm  ©gdopl obbdogmo-3omgbhobol Lozombdg o 03
306360 gh7m 37933mImmdgdmob ©o303806 75800, Gmdmgdog 0dbs (ob oé
0g69) domgdymo. gb gobios godmbagnmgdel 33mggol badebmompobdmgdol
730630806 bogddgdo, boog ol débaml brgdl dm3sbnbgl 0bbhonniombomyéb
0bobgdo®0dddo s dobo, bmgmbs gobagmoal, dgz0hémgosdo.

33 b3dsbosmphabdmgdal dmagstn bszomba 0dab 3ok 339359, dm3sbybal dogh @o-
babgemgdamo gdgwgdgde b 3demgddgwgdgde Pobdmspggbl oy sbs dmbsbbgmal
13960bem d730060333L 2010 fmal 0sbsbhmbdmdal sghob 57(3) s 26(1) Izbemgdals
0365b33 s 07 3179, 930067985 07 365 3m3abbgl 3sbybabdzgdmmds sdg3336é0 dgz0-
Pémgdaboga...

29. ... 2010 Gemob 00bobhmdrmdol ogpols 57-g Igbemo o3 bogdobomgol 3608369-
356 bofhomBo spagbl:
3. 3bmqgbogmds mébgobadoiosd, dobo Hgzbmdol bofomBa, ob gbos
dgo30fhbmmb -
5. magzobo Ggzbo

dohbgymos, bmd dm3obyby, bmgmby 3bmagbogmo 3038060, 306mbols dod-
bgdobmgol Hoébdmawggbl 3bmaglbogmm mbgobodaiasl.
30.2010 Gemols 5060)60[5 0obobdow dgzopomgdo 60680@@363@00 26-g 3gbem3o,
bmIgmol Jgboodsdobo dzgdnbdno vagbl:
1. 5300 930hbmgdlb d-b, oy -
5. 0 303900 0bhobobybggmo Jigzem, Gmdgmon 1303d0bhogds
3qbodedolb oy 60dobl s
3. 93939 d08bo obobogl o6 0§393L -
o=l qm&bg?)ob agq\nobgob, ob
i. 3-boxgol 853530bgdgmo, dpbymo, ©odediodbgogmo, dgnboEbdym-
R0 9b 90dodggmmgdgmo godgdml d94dbob...

4. 0dob goahyzghobob, odsb oy obs gzl 1 (8) d39306d@Hdo 90badbymo
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390930, 3om35mobhobgdymo pbos 0dbol yzgme Bodmmgmomo gobgdmgds:
5. d-b o ddo;

3. bogdol bbgs godgdmgdgdo;

3- 30b03bgmos oy 969, bmd Ji39393 godafhzomlb vdgzgebo dgwggzo.

1. bgmg30bhnéo oEnmo bodbgdos: bobs, bgmogos o6 &fdgbs ...

32. 2010 Hamolb 306mbolb hgdbpo, bym dzobg, gbhomo 3bodzbgmmgabo ob-
3gdpoo gobbbgogogde Hobs 306m63pgdmmadabaseb. 2010 Hmaedog vébbgdymo
396mb3pgdmmds dmombmgws, bmd Jigze, Omdgmbog sbobogbgdwbgb,
760s gobbméogmagdnmogm Jgboedsdobo @orgmoe 608b6ol ,bogndzgmdy”
(ob. 1976 famols bobmobogo gbhmogbommdgdol opo dgbmo 3 (o) (1)
o 2003 ool oboddgdedo mobobfmbmdol (bgmogoal ob &fdgbol)
bganmogegdo (bgagmogos 5 (1), 38dob, bomegbsig 2010 Hmolb 30bmbol
dobgzom, J3g3d o393d0bgdnmoe” pbos ogmlb bodobmob. boddgdo &
(0060bhmbo Bgbodmgdmmdgdol 3mdobos zodébomdobs o Ibghzgmmdol
bobgmadfhoggm dpagzbol Hobsomdpgg (2007] ICR 1234 HC), Bsomgoms, ébmd
bo@yzgdo ,o303806gdnmoa” (goblbbgoggdom bonyzgdobgsb ,boogndzgmdg”),
o dmombmgl d0dg3mdbago 30380bh0l 0blgdmdsl @oEnm bodobls o
3oblbobomagm Ji3g3oL Jmbob. sbmzosiogdo 3038060 bozdobaboas...

34. gb gobom 06@3(4)36)3@0(300, ogdpe dobpodobh b gogbohogzbhgdoom,
303603 0b 5ol Jgbododobmdsdo Jm3sbybol bobgmoo gedmbymoe googob
o gghhgdol gudm z0hbm 9bhandgbngomsb. dom dgbogom bogyzodoa...
0bodbgl:

07393509, 76@s 300b03beb, Gmd dsaby sypamgdgmoas sbbgdemn @s bszdsbabo
3939060 Ji393900 s EI 60dsbb debdab. 3é sbab bszdséraboe 0dab odds, Ged
baagm J3ggze 1393906093 ... 96m3b7ma babgmdhogmb Jdgegdsb 36 dmmoagazab,
60dgmosbsg 3mb3hggmoa Gbab 36 Ggz0monhe 23750b Bmgagbhoa b 39360 hz60
260l s3533067373m0. Gdpgbsosy 2010 hemab 306ebalb 33-9 dmbme spgz9blb, Ged
63bmdG030 23790 dg0dmgds 33b0dsdhob g6 m3zbnmmdab 96 gHm3bmo 370360 gdal
60360m, gb doEgmds gadmbogbsoges bgdabdoghe ghmzbyme babgmdfogml sée-
babybgam 300ho3eb ©s dghog, Somohoznba 3bohazal dg3é bsabbobgmdsb.
3335moms(, 3356039mo bagmbab 7dghgbmdsl sg3b 3038060 3d36h030b Iggbmgdym
3hohgdmsb; 07339, Goms mJds bs, 396 hsamzgmgds, 6md 33 399460l Sommadnabs s
J95070980b 360(033 ,3353806737m0s” 30 Gbsbesb. ngnggbsabsr, 39memmazmbo
933b00b sbs5w9335073600 3336 mzgmmdab 3G0h03s, b0dgmds badnamgds d94dbs
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363bbmPmm3zbgdab bygbysmmho bymgmaabs, gmbaghymse 396 hsamgmgds, bed
©339390679073m0s 0bE0z0EIMIA 3300M0397000b b gadmgds Pobdmapgzgbogl
39300609056 bgmogand bagndzgmdy...

35. B3gb oéb 308006bgdm 93 0bgndgbnb. B3gbo 93&hoom, ,o303d0bhgohmo” ve-
603bogl qobmm sbmzaszogd 393d0bl goblbobomagm Jigzobe o EoEym
60306l Bmbl. Bggbo 0B3&om, 3obmedgbinol dogh obBgnmo bonyzgdo dm-
0mbmgl ggobomm 0bighdbhgnoiosl. Bzgbo v3bom, 8356030b Jggbmgdymo
doHgdol 3mmopogzol ©o ddgogdgdol Lobhgdopnbo 3Ghomozs bodpzama
dg0dmgds, omddnm o0gdbol, bmgmb GHobobmob ©ozo380bgdnmo; oby(
390mm03y6o gimgbool dogomonl dogohbgzm bsdwzomow. B3gbo 93boom,
bokzgB0 03 goggdedos, momdml  g3mgbool ddobmzgmmdol dogomomsp
dmyzobomo 3bonozo 7bme 5393806 gdmegb 0boogonsmyéd 3ommmoazggdl.
aoboBozdgdgmo Jig3e gboo 339330bhgdmogl oy 60dsbl. h3gbo 93&oom,
bgdobdogbo bgmogogbo obbhonhnpol bobmgdopydo 3bomozs  8godmgds
3030d3om, bmambi 03 bgmogoobmeb ©oz0380ébgdnmo, bmdgmbag gb
0bbnopnpo dbobl p3ghlb o6 Hobhdmoagbl. mobsbhmbdmdol o s@odosbals
398mgdgd0l 3mdodghob oboddgdol 3ébodnozob 3mmgdbo dogmomygdl, bmd
dmbobdBgmol bgmogos 330300 dmzmgdgmo 0dbgdmms bgmgzebiybmost,
(obgzg Gmgmbs bgoolbdogho bbgs 3oébol bgmogos).

36. dogbgogem obgmo gubom gmbdymoabgoolbs, bmamboEss ,©0303-
8obgdgmo”, Jg30Hbmgdabzeb mopze dmdignmoes gmbogbym Bobhmgodo,
oo, 53360 53bom, 3%&3633@8mq3b 503056058(936@0) 806806}@360[5 bbgo
9mg35bpgdo. goblsznmdgdnmo s0badzbols moblos mébo demgobo. 3obggm
60g30, 3cmbobhgmgd gboo osdhzoEmb, md Jigze ogm oéobobybzgmea. oy
060d7bomo ooagbl, bmd dobo boggmobo bybhgomon dmbofomgmoos
Jdggdedo, bmdgmog 393wmgy goobobogde, bokogabo gobymaoma odbgds.
030b00b, B3gbo 03h0m, Moz0bmogzom 3bowas o vYEEEmgdma© 0ggmobbdgds
ob, &md bgdobdogbo digze, GmIgmboig bLobbgmo gogdbgds, gbos ogmb
0d339b0, bmImol Hoboopmdpgzer gmbozbymo 3bmmgbhol godmmdds
8godmgde. 0go gbs ogmb bgdogmagmmdoma o6 bym dgobyg obgma, ™3
dm3obgbgl Gabobo o 306mbobedgdd 8ggdmmb dobo dghgsgno.

37 88(’*)(4)8 0(4)()[) 8("’)0’7b("0860 @&O&UBO@O[} 8080(470’), (4)("')8 6000’)3\)@0[)6060’)[)
bodaob888@060&880’)860QO&OBBOSBO’)&)S&OO’)0[),0)'8 (4)08@860@6(‘0603(4)3@00,
™3 J3g3ob 3dmbogl goboboghgogmo dgogao (4 (3) wo (3) d3asnbdnado
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38080386 mbogd@g@ aoggaooaob. 0038@0, 066)30033 80500030@05606363@00
3(4)070 ba&oad@a&o Q30d®m(4)0, 53(4)dmg9, ambo{oF)quob oggdao (4 (o)) bﬁméa@

od 939mgdo 1H$00760mb, shmb-pofmbml yzgme bgmgzebhydo godbgdmgdo,
bomo bodobomosb gopofhyzgnodoyg dogogl.

38. mdogdpuado pHgbpobogolb pdmogbgbo bogzombos boddodol bszombo.
bo3obmbdgdmm oz dgz0Héhmgdol fobosmoag d08bsw obobagl 360336g-
mm30bo gobbromdol boyygbml 8qddbol. Hobdongdgmo LobBgmgdo Jg-
0dmgds o3dogmaomogl domomo Boobol sbodmeglbgdom o Hockdmdzol
bgbomdymo gEgagdo Ladobmompadbmggzgdobmgzgol. goboyzsmos, bmd
Bmg0gbhmo bobBgmo 93 bpobpobplb 396 ©oszdogmagomadl. dmbodebommy
gemoobob goofyzgnomgdomob oy dmgobogbo oo gdsl (gomofhyzgnomgds
boddgdo bogobm bggbhdo gésbiob Hobosmdwgg ([2011]ICR 1390 CA (30é. 47)):

333b0sb, 7bpsy 93 0bgem®dszaab 3obdsnhgds gmagamage sbsbsbiybzgmo s
dsb godmghzes dmbabbgmab gobgbgongmgds, 350930 336 3oHOWEIdS Pabbgdal
dg760pbgmgelb. B3zgb sby 0dab ogds dgzzedmoas sbmgdyms, Gmd dgaddbs
33d5dabgdgma, dhérma, ©sdsdzndgdgmo, 3g36s3bdgmaggmo sb smdsdgmmgdgma
3963d0. HG0d7bsmgdds sé 7bs ,z3%05gmb” 53 bohgyzgdel 6adzbgmmds. ababo
Po63ms039696 3603369mmm396 30bhGmmb 0dab 7B867bgzgmbsgmasp, Ged dzabg
3008006330l 30dm3fzg30 HGgosmbo sghgde 36 dJmbgpgl 393056 mgdab (36980
0b3gm38da. 70309, Hmd dmbsbhgmy 3696 3z0mmEs, 35363 dabo dpgmdsbrgmds
dmbb Esbhs 03 gdnmghgdabgsb, Moz dmombmzggds 3gz0hbmgdal Esbswzgbse.
hgdn 38600, oy BHeadnbsmab dbgsgbse g3 dngahbsz, Gmd dmbsbhgmg s@dmbbos
»897363bdgmggm” 33653m38n, gb 0gbgds 560l 0dzz060 Esdsbabzgds, GmIgmag
6337o300b dgnmabagl, Bemgssw ©ab3bednbsgaal badsbasmb.

51-9 35693655d0 dmbsdsbomg mmeEds Essdsds:

»39 96 30308633, ©md hoHad7bsmb 3g3b aemgds Eabzmdgmbdab 363mdh3zgz0 Ggagdses
397hommb dgyhsgbymasb.

0dol gobboBmzbhobol, 3dmbos oy véo vgama gobohoghgdow dgzofhémgdsl,
@60063609:7[5 dgodmgos obobogl gobizgss, bopogm diggelb 3dm6ggo 0y
065 03 obhmzg30L Bowgbol dodsbo (J393mo 3oé. 13). Bmgoma, 3mbpgdbo,
bmdgmBoi §3ggde dmbrgde, domomo smosmmdom, gowadhzgho 0gbgds
(0d3g, 306. 43).
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39. momogomol baddgdo B3ggb z0blgbgo, Gmd ©oboddgdol Losdgmogom
0O0dgbomb gdzo gdobgdmmos, oy Jgodmgdmes dgz0hbmgdolgzeb ©orgel
1997 Dol 306mboll 3bodpogol godmygbgos 2010 Hemol 306mbols 26-g
dgbemol gobdobhgdolbol. goopds dobogdnmaep gosdsbgoms ypbopmgos o3
93329, 303693 39393 Mo35037 9mbodbs, bmd 53 bogddol gebgzmgddo, vdedy
dbzgmmds mopgomm ogm. 1997 Hmol doBmBo 36domogl dg30hbmgosl,
bmgmd3dg30L3bhmigbl, dmdgmoaihoddmawggblbbzs 3obolidgzohdbmgdsl
5 bmdgmdgi Bodpgbds 306 ds ool 96 gbos omEgl, ©md yHmmogos bbgs
3060l 8g305bhmgdeb. 9dwgbow, Igbmo 1(2) sz gbos, émd 03 30éHds, mdmols
939393 960l bosogm, 5bos ommglb, Gmd gb Hodkdmawzgbl 3g305bmgdsl, oy
3mb0gbo 9©s300b0 03537 06030353000 00309653, b™d gl Hobhdmowagbos
893006 mgdelb. 8gz0fbmgde vbol ©ebsdogmo o gmodpo. ©ods@pgdoma
©gdnmgdgde 83 dgbamgdol 0bngbdbghoioobozol dmzgdnmos 3g-7 Igbendoa.
40. bog3dg980 ,,0>mdabo “News Group Newspapers Ltd” Goboomdwgg™ [2001] EWCA Civ
1233), mbEds gomodlbds, ghmopgbmo sbbgdomo gomohyzghomgdol
domgdobol, gobogbos (3ué. 30):

1997 femab 396mbo 36 pommdl, 3sbbadmzbmb, Gs @adab Jzgge 9gndmgds
Poédmopggbogl 3g30fbmgdel. m3ds, dg30h6hmgdsh og3b Bmgspse domgdyme
d60d3bgmmds. ab spPgbb Jzggzeb, Gmdgmag dedsboymoas 0bpagzapab Hobssmdwga
©> 3obndhobogh 39-7 IbmBn spfgbomn Bgpgagdol gedmPzgzel, ©s sbab
©3dmbg1bggmo s s6hsgmbaghamo. 5©936980b 3bogdhozs sdzgz9é0 Jigzeb gombsbs
d533m0m0s.

41.B396 goz00m35mobhobgm dophmbo goomol dogh gozgmgdgmo 3m3gbnobgdo,
dogbod 396 ©o3hhdgboom. 1997 Gmol 306mbo, bmdgmog  bosdgmeiom
bobodobhomml gobdobhgdom dmombmzos, md Jzgzelb bododby (“targeted”)
0bpogo@o gmaomogm, 396 ©og3gbdabgds B3gb 2010 fomols 30bmbol 26—
dgbemob gobdobhhgdedo, bowaob od 9333560 dJmmbmabs 8830bhow 8éb véoab.

42. ©5303806987m Jmbodbhgosdo, dohmbds goonds Jgageblbgbs, bmd 26—
dgbomo gbgos d3gogdl, Gmdmgdoi §3bosb dmbabhgmobmzgol gobymagom
306 gdmb. bozdobobo 3038060 gbos 8bbgdmdogl obo dbmmme Jigzobe oo
O3 603obL Jmbols (o godmoboggds @3(4)80600) ,©035330bgdnmoa”),
0bodgo 93bgm3g J3939be ©o 03 30blb Jmbol, bmdgmoi 93h3oEgdl,
b3 ol 030hbmgdgh. gl bogombo 9330b00 ognéodgdl dgmebbdgdymo
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bogombgdol bosdo. B3gb 3909bbdgdom do@mb goapl, 3o3éed 3owgs gbobgm
7600 0006086mb, bmd Bzgbo 93&om, gowohyzghe Iwogmdobgmdl 26—
dgbemob 4 (3) o (3) J3g30bddgool dmdbom hgdbpdo. dodmamos, oéb vbol
3730 gdgmo, J3g3d dodebmgmo ogmlb dmbabhgmol Hobsomdpyg, dogéhed
603 ©Edmbgdnmos 3obo 93 Ji3930b396, Joo gag3dom bozmgdos semdsmmd,
b3 bgomybo 30édd gobogos dobo gobymagomo gagdno 96 oy gb obgo,

é03gbo gmbogbymo ogm, Gmd Jig3ob 9333960 ga3gdho gdbgdmee.

43.  gmbozbymmdol  gomzomoblobgdol  gomegdgmgds  Jmombmal
000760mobgob, Gmd gygbm gobom obhgbgbgooi goomzgomobfobmb,
30067 Pdpommo dbobggool obngbgbgdos. sodosbol pxmgdsms o
0nbedgbhyd 0o30b70mgdome oE30L 30b39bi30s (83gado ,30b3gbE0s”)
936 ™30b boddmd bmddo, 1950 femol 4 bmgddgél doopmm. bodwpgbodg dnbmdg
aodobgomps  gpbopmgds, bmdgmmsgeb Bigbo dodbgoobogol 8gdwggo

agbquboo 8889’\‘00%0 8608868@(")8060

dgbomo 10
303mbogzob mo30byamgds

1. yggmob od3b ggmagds gedmbonzol mogobyamgoobs. gb yegmgds dmogegl
300l moz0bynmgdsl, 3dmbogh 8gbgonmgdgde, doommb ob gosgbhgmmb

0bgymbdogos oy dmbodbgdgoo bogsbm  bgmobygmgool hogbgzmop
o bobgmdhogm bedmaébgool Jopbgoozew. gb Fgbmo bgml ob 7dmob
bobgmdhoggmgol, gobobmbzogmmb Gowomdaghygdmmaal, bogpgmgzodom
06 30bgdopmadoggogm bofobhdmms moigbdobgds.

2. 53 ®o30bygmgdems gobbmbogmgds, “odpgbopoi ob gobgymaagmos
8gbododobo  gomgdnmgdobs o 3obgbolbdgzgdmmdobogeb, dgodmgds
©999399@gdobmb obgm fgbgdl, Sobmdgol, Jgd3myoagdl ob bobdiogdl,
bm3mgdosgomzomobhobgdymos 30bmbom s vgEamgdgmoes gdm3bonogm
boBdmgopmgdsdo 35)07363@0 73036 mgdoly, hgbopmbogmo dogmoobmdoly b
boBmgopmgdbogo ybogbmbmgdols 0bhgbgbgoobomgol, yhgbdogmdobs oy
©0bsdogmol vmbozzgmo, 206dbmgmmdol o6 Jmbomol oEz0b dodboo,
bbgoms bhgdnpoEool o6 gogmgdgdol obopegem, boooydmmo domgdymo
0bym&doool godzmogbgool mog0eb sbogomgdmop o6 bobsdsbomm
bgmobygmgdolb oghmbonghobs o donzghdmgdmmdal ndéhnbzgmbogmas.
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dgbomo 11
8936900bd o 3ogéh 006730l mogzobygmgde

1. y3gmob ogd3b gmygds ddz0md0sbo Jgz3égool mazobyagmadobs, sgbgmag
bb3gdmob goghmaobgdaly mo30bygmgdobs, dom Jmbol, pgmgds 3bm-

agbogmo  303d0bhgdol Fgddbolbs o dobdo gogbmosbgdolbe, bozgomoko
0bhgbhgbgdol aboisegec.

2Q0388860@006’)008083%@3@30b@063[}3600aangpU&OO)O&OEbO’)é’)BOUQ’PU&O%G,
806')@90 0[)80’)0 gaambgagobo, &)(‘088@06 600’)030[}80\3@863@00 606("’)600) Q)O

DUBO@U&O@OD @88(")5(4)0@03@ b\)%maog\)mab\)go 3(4)(7)863@0 3808(4)(")360[)
o6 LoBmgopmgdbogo gbogbmbmgdol obphgbgbgdobomaal, nhgbdogmdal
o6 @obodogmol opmbozzgmom, 2063bmgmmdobs oy dmbomol o6 bbgome
JPmgdome ©d mdz0bnggmgdoms obogozew. gb dgbmo bgml sé ndmol
bobgmdhoggmb, osfhgbml 30bmbogho dgdmywagdo 93 ggmygdoms gobbmé-
(309 gd9dg dg00bomgdnmo dogmgdol, Smmogool ob bobgmadfhoggm sdobol-
05300l Hobdmdopagbmmgdol dodobho.

44, 55300bob gagmgdoms 1998 Gamols od@ob dgbedg dgbamo swagbl:

1. bodpgbowog gb dgbodmgdgmo 0gbgds, bozobmbdpgdmm ©o 30bmb-

J393@gdebg odhgoe oby gbws 0dbgh Hozombymo s spbbymgdymo, bmd
3qbododobmdsdo ngmb 30b6396(300b nogmgdgdmsb.

d9-12 3gbmBo, bmdgmos godmbanzol mozobnogmgdobszgh 9ébolb dodsbmymo,
393930 ©qdnmgdgo0s gomzgsmobiobgdgmo:

1. gb 3gbwo 8080’)0836360, bmpgbog bobodobmmm 3brgmmdl 0dgzgebo
533300 badyamgdol godmygbgdedy, bmdgmbei oy godmoygbgdgb, 8godmgds
303 gbs dmobeobmlb 3mb3zgbzoom gomzomobfobgdym gedmbonzol mogo-
bnogemgdedy...

4. boboao&m@ma 606[}0530’)(4)863@0 83(4)0@@?860 UBQ\)O BOOdGOmb 3(")6836(3000)
600’)30@0[5606863@ 808("’)b0®80b 0)080[):’](8@860[)

5. 03 Igbem 3o, bobodobmmm bodbogl Héodnbomb...
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45. 1543930 ,boboo Hoodbo goghmosbgdymo badgamlb Hobsowmdwpgg” ((1979-
80) 2 EHRR 245) 0@08006()[) 393@3600)0 33(4)0)33@80 boboao&mqpma OQ}BO’BBO
(306.65):

»---08600b 33dmbah3zal @moz0bygmgds gdmzbopogme badmgspmgdal gbo-ghma
760356¢h 760 baggndzgmas; d9-10 dgbemab 35-2 336gdhab demmbegbgdal dabgegzeom,
bogggab ms30bgmgds dmagegh sbs dbmmme babybzgm, 3hgebsé 36 bgagbamae
»00006333090b5“ ©s 00973, 363330 abgogdbsg, Gm3mgdag gxhsibdgmagmo,
3m30bdmdzzéhgmo sb 35dsdgmmgdgmas, babgmdhogelb b dembobmgmdal Gsndy
bsfogmabergal”.

dmg30069800, 0do3g 30bogbhondo bobodobmmm s5mbodbagl:

babadsbommmb Egsb [...] gedmbadzol msgzabygmadel 3¢abizedal Habsdy, bmdgmag
793930 3530bs3emabgdb, 33603 3sdmbs3mabgde gofémp 7bps gsbadsbhmb.

790(3> dmodzgmos dmgmo bogo s3hmdopghymo Hyobmgdo, bmgmbys
96 m3b7mo,0b5930m3038060b3bodn0z0006,bmdmgdo0dagghsdnzeigdgb.

46. bodagao ,,360&060 53@0[5 60600@8@936“, gpobodagbob booSi]qpogom
Oé0ogbomds  goboboms 3bmagbogmo 39380b0l boBogobo ©oboddgdal
0&06360@(7[) 60@0688@0@360[} 60600@8@86. 60@06888@0@860 608’80(4)(7[)
D036 gdb v30bbgdos Igd3myoaol mogmghob gozdiEgmgdol godm, bmdgmogs
06g60doi0ol bbgs $936€7530bmgol BgnboEbdymagmo smdmBbs. megol
aoohyzghomgdedo, ©oboddgdol Losdgmogom  (Héodnbomds  smbodbe:
608(’)b0®30l§ 0)080[)3(8@860 U%@Ubob Odqpagb 603806')(7[) 6886’)86[), 8(")—
boghgmow  3odmbohmb magasbmn dmboBbhgdgde 3039060l das bozombgddy
83000, ©3 3396m036330b Mma3z0bgmads gmgdel sdmgsb 3939060l Fgz693b,
393365 dmsbEabmb dsma 3538060b dmmognzsbs s §d50g39883.

47. goo@3ds gghomgds gosdsbgzomo [bogdgdgl ,a30biomybo 3bmgbhmbo
mo 30gbol oo bbggdol Goboomdwgg® [D13/4553]. bymds dbomogdymao,
bmImgdoyg  Jopmeboogbo  3omgbpobol  bommopebmool 30335600l
D3 goo 0yg3bgb, Bodomgl 0gbogbomadaly bodgdasbo 330bhmghol godmbgmo
3@06636)6()[5 39bHe3zomdg 2008 fgemb, dgdwgao 3@836@06)3600): ,obobo 0ékoob
obbogmol 5édool Igbozmbgde”, ,39bmE0o 0oBado”, ,dmozmpo obbogmb!”.
dom dbomo Hogygbgl Gobmdbogzo dm@pogom ©oddodgdnm Jigzedo, “og

JO®MmEgdmEs 873056 mgdel o6 smbghbopongmop Hobhdmowggbos Gobmd-
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030 dmpogom Jmgdgogdel. o3 Logdobgseb gobbbgoggdom, dbomogdol
6obmdbog boggydzgmb fobdmomggbos 96 gdbhogmmds, sésdgr obédogmol
dmgdomogdgmds. dgbhogde gobygm dbompgds s osEaabs, dmd dbmmme
b gnmmdol godmfzgzobmgol dgodmagdmes dgboossdobo 3obgdols @obzo...
aodmbo@zol moz0bygmgoslbomeb o303806hgd0m (30éb. 46), Job 9¢badbo:

07 bagabe godmbzmabsl, Gemdgmog dedsboymes 3mb3zbghame bobgmdfogeml
©> dabo 36300l dogh bogsbogopme hspgbomo ©sbsdogmgdal gobdsndgdabs s
3bmhabhobzgb, 0dab 3080 Gmd dsem dbomb Ponggbgdgh Gsbemdbdagn dm@ogom
d0gdg9080, 3003305693 9dnboso Essbobgmemb gb bLabymdhogm, dsme d3-10
d3bmoo EIgymo Jamgdgde gobb Eszabgagh. bagsbsnomp, dso dmo3zspgdds
160 gogomagm Gobhgbgde 39603000 sbeme smdmbsgmgmal psn30b3bghadgm
bafoem3n”, 36 ,396mp30@0 sbeme 3pdmbsgmgmab ©s7306369h989m babgmdfogmb”
©s9. 3.

48. Jogbgoogom 0dobs, bmd 5339 39b335b@Hgm gb bogombo @ B3gb oé do-
30Bbg30m 1997 Bamol 306mbmob ©o30380ébgogm 3bodnogel gedmbowpgasw
26-g 3gbamoly 0bgh3bhgnoEoobmgal, dmgagbmo gowohyzgnomgds dgoiegl
0obgdnm dmbodbgogdl 5gbm gobom 3bobiodym bozombgddg. gbhoo
sbgomos dmbedebomyg (Hagbdsmol gowsofysgnomgds bogddgdg ,é0dobgada
“Associated Newspapers™ols foboomdwga” [2012] 4 All ER 717. 265-5 35603600330
ombodbymoa:

3emhom0ddn badmgspmgdab h36730b396 dmambegl, dgdfgbsbhrgdmmdnm dmgznpmb
0333560 0bgmbdsgnal ©s 0@ggdab goghpgmgdsl, Gemdmadbsy ababe sbsbimbse
36 gomds dnobbgzgh. s@sdasbgdaborgal Fgbsdmms bGayme agmb sdab gaggds,
39bba3nmhgdon 35306, GeeEgbsg bszombo 360d3bgmegsbes ©s abobo 0dpgbsp
36056 ©36(d765d7mbo m3g05bma gbgommadel bobfmbgde, Gmd deshbosm, Ged
b980bdngbra gobbbgeggdnmo s3ba bhgbgmpdal dgwgze 1bws agmb. dprybsmaeddal
dopgds 396 39dsbnmEgds Mmmgnznm, doghsd badmzgspmgdsdn, baesy sadnsbgdl
dsb0ma3 930 3600560 dgm3698m0 dgbgEmgdgdn 360d3bgmemz6 b 300bgddy,
3mhomoddn sbab 3bsghogamo bogobegds 0dabegab, bed badmgspmgds psthsl
03306783ma.

BOIJ0ION

h396 1337 39bLgbgm, b3 bobhgmo dgwagos 9305 mgoal Inzoigdobaeb 10
39630907 godndg ob dmzgmgbsdy, ob dmgmgboms bgbhosdg oybbmdoom.
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[1.2007-20116¢m5380,04 356085300l 30063693 gobobogmoeBdmgdgdmbsgzedo
doomm bgdmmyiogdo obédogmol s30mgdaol Hobdmdswggbmgdaly oz boodo
89943960l o dmogmpodgdol dbobobodghom, modol bydhmddo obbogmal
bodbgpdm  Jmddgpgdgdol @obogdmdsm, domgbhobol dbobabodgbop
o 0.8. Bmgogbhma domgobo, dmogabo oghobiol bhgzom, g3obmbmo 0dbo

doBbgnmo o ob spmbégmoo.

ll. 2006 63@[) oB@obaaoG)o%aob Qgp%aga&)b 3(4)006@380%3 l)oSoé)qpoaUBQ)m
dm33mg30 Bopob s o 0bgohodo dmdBopo, boog bbgs 3bmdmgdgdmab
96 m3@, obobgmagdnmo ogm dm3sbgbol dogb obbogmol v30mgdool Gob-
dm3o03gbmgdol dmozmpmob ©o30380bhgdgmo 8ysedmgmdmmdgdo. 3ob-
0dgb@ol 3mdo@ghol 06gocadaly dbhomwgdgdl fgbommdoma 3obgbo gobss
dm3obgbol ogbhobnde, bopsog swbodbymo ogm, bmd dbmmmp sbiobgdodnoddol
aodmygmae  dgmmemmmaonbse  d03géhdmgdngmo  dopamds ogm, bmEe
bodmgoEmgosdo bbgs 3bmdgmgdgdon 9bLgdmdms, dog. obmodmamdos.
0dobmob, dobmgdgmo o0dbgdms, Jmdsbybggdo doghzosm  3mdoggpoeb
8930é dmbdgbedy. Jomomgdnmo ogm obog, Gmd  omzgymo 3obgdo
0bobgdo®moddol  dbhommgdom  FEoMmM™dEbyb, Bogbdmo  mbgobodssaol
dogboom gdmzbomogmo 3bmEgbo o 9é dogism obbogmol babgmadfhoggmb

9399300l 36h0h030b Hogemgde.

lIl. 3m3obmbgl 3Jmbs mbmonb 303nbazsEeol gmbydo “LIST, bmdgmog mos
ogm dbmmmo §g30goobmzgol ©s dom Jggdmmor 3mdgbiedbgdool gozgmgds
bbgoobbgs mgdedy. fg3égdol 08bHgddg dmdobybg oé agm 3obgbolbdggdgmmo.
0306035300k do@Hmbo 3mEaggo ogm ©d gmbydol Jmpgbopmba, Gog
353mobopgdms 0dedo, bmd dob Jggdmm 3om3gnmo 3m3gbiodgool spmgdal
dmmbmgbs  (gbodobomm ©obibadoboiool dgdmbzgzedo) o vgzbgmag
3obbognmbgonmo obmagzel 8gdmbggzedo dobol Hgzdmanl dgbohyszgpow
06306035300L dmdsbbgmadgmo boddmbomgol dodobmgs. gmonlb Jodeboms
éodpgbody Hg3éds obbogmo-3omgbnobol bozombdg bbgs Fgzégdols dogéh
393999070, obbognmbgdom ddoggbho 30dgbhocgdol godm domo Fgzdmanl
39993900L dmmbmzbom, bo dob b ©os3dogmagame.

IV. 3bmaggbmbds 300l 30bbgbds, bmdgmoy ogm godmEmomo 3o obiobg-
do®o3dolb bozombgddyg, ddogbop goszbomozd dmdabybol 306zbgbol dogh
domgdgmo dgodegmdmmds obbogmol v300gd00b Hg36g30L dmogzmpoel
bogombdg, bmgmby obhobgdonyéo, o dmabylbgs mégobodaiool 3obybob-
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33909 0nbobnoob 8gbggods. dob bopgmop, bbgs opbobnds onblbs
3bmgggbmdl, bmd Jyodpgmdmmds ob ogm sbhobgdopndo o dmombmazmos
dbmmm dmozmdob bozombdg mgdsnol godobmzgol. 3bmggbmdl Jgmozedgl
dgbggebe, doghed dob mzgommb Jgiszoms 3gads o b Jgbzs Jmdabybol
0gbobb.

V. 2009 Hamol 5 0g3q9d560L, dmdobnbgd Bospods bogbhmedmbiobm bszez80ébm
306039636300 dmazm@polb, ©obobggbnogoobs o bobdisogdol 30335600l
dbobobodghom. 3mbaygbghbiosdg 0f3930bg6 ™&aobodo30gdl o vbo
30b73L. gbho-ghmo mdgebodsoomeb dgbmogadgl dmbgebo dobyspl ob-
Pégos, bmdgmoy v3bgmag gho-gbmo b3ozgbo nbos ymgomoym 3mb-
096gbEesdg. 3mbxgbgbiesdrog “odwgbody mom vwbyg, dmbobBgmgd
0d3bm @b gobodogool ogbabplb, Gmd Jobyszyh dzobo godmbomgzedgool
353m, bodbbgmegbozgmo gdbogmagdol Fobsommga dob bogdgl gebobomaegos
bodbébrgom 903¢030L vd0db0b ya3Egdgdol 3cmdobos. dmbadbBgmgd dmombmao,
bmd gognddgdobom dobmgol dmPsgze. 5 ©g393096b mbgebodsiesd doomm
03b9m3g 0bggm&doz0s, Omd 3mdobosd Jobyznb ©osz0bbs dmwadoly dmbos
8gbododobo 3obgdabomgzal. 3mbxghgbiesdg dobnsy godmzoms bopyzom ©o
65037 boEogm gobibomgos oéb gonigomgdos.

V1. 2007-2011 Hemgodo dm3obgbg mo@pmzggh dobds §gzégeds, mdmgdor 0ozl
90b0gmado dooBbgzmbgb, obbhogmo-3omgbinobol bozombmseb ©os33d0-
69500.2012§gmb, 300035 bobzds 1100 3036 dosmhos. 303806 osbemmgdom
1000 3030 (™30 gmzgmmgzogbow, bbgoobbzs dodgdgdol godm.

VII. 3mbobBgmyg dbomb brpgdps dmdobybgl, dmd b 0sbsddbmdmmdps
00b0bHmO™O0bS o 9Eod0sbobgamgdgool 3mdobosbmeb, boEgodhmobozow

b obhnbos.

VIII. 807[)0(4)53@3 08030636@0, éHmd oBb@o@UBOU&o 0600538000380 6‘)8”3@0’
bgool 3mymmoms 3038060l dgbzgégdBy, 30baygégbrogdlbo s 3mdodgigddo,
boog sedosbgdo goborooEbgb odiobgosl o Jgnbopbymasl doma
g0»ogmo 0Egbhmdal godm. ol dm3gogs dogomomgdo, bmEs obédogmol
dbobaddgégdl ob bombolbhgol &obobigdo ghmogh.

IX. 8(0[)0(4)83@3 @03(\05@0, ébmad 3(066(4)3[)80 2011 63@[& gaoa@amaqpmbob
domgdobol 96 go0d00bs 9bhobgdododdol badydom ggoboios, mdgmba
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dbobl y3gbs g3em3ol 30380H0l Golboddobs o Jbgbmamdool dmbagm-
é0bgob 396¢ 0.

X. bodebomomPobhdmgdol ©ofygdedwyg, dmbobbgmgd Hgbomo dofgbo
dm3obgbgl, Lowog 3gdmo smhgbomo gdodmmgdol dmdzgmogdoom 3@k 30-
3900, bmd 303d0bho ogm 0bbpopnEogbow obpobydonyéo, Jmombmzos
gbo-gboo Jpodoamdmmdol gogddgdsl, obbunonyzogbo obho-bgdo@noddol
30006 580b o Lobfogmm 3bmadsdgdol agobobbgosl vbgobgdonoddmab
©o393d0bhgoom. dm3obybgd Lobobymo godmmgzs 0dob godm, “md Jo-
3obybg 0o3b Jgz06bhmzqgdols bbggbdmoem doBbgges ©o ghbhos dob, bo-
dobmomPodmbddmgdol ©ofygosdog bgdobdogbo Jgbodmm 3ébmdmgdol
omdmboggbzbgmom dogdobhoms médgabodoiool Jows goboBozébgdol oblbgo-

OnHobozob].

70000 obobgdomo8dobo oo 0bogemo-3ocmgbhobol boz00b8y

51... gbhomo Hoboopmpgamdbogo bogomba, bog ofhogbop ©aolb o3 boddgdo,
dgmdobhgmdl 0dob gob3393080, oy ©“odwgbom dgodmgds, obdogmol
0obodgpbdmzgg bobgmdfogmlb  Jdgogdgdobs ©o dmmohogal  3bodozol
2gémzgbo 3phmomo sbhobgdohndo. ghoo Pionbgbmdopsb vdgzzebo
3600®H030  ®30bmdbozom vbhobgdophnbdow godmoygybhgds dbmmme  0dob
3odm, Omd obbogmo vbol gdbogmo bobgmdfogm. 9dobgeb yz0nbgbow
3obbbgoggogmo Jgbgonmgool dobgpzom, Lobgmdfhogmlb ddgmgdgdo o
3mmohogd magobo 9bbom 3mmonozgbos ©d Jgbodedobo, obbogmoal
d003hmdol o 0bbpopnphgdol b domo Lobgmoom gobbmbz0gmgdymo
9399300l 3b0p0ze 396 0gdbgds sb@obgdagndo. 93 g3ondgbmdgl dmbol
39360 8yomgonbo 3:mdoEoss.

39M&®O®(0) 803636360 ©Y ©HL336I0N

o@go bodbgdo
150. Bggbo 93boom, Lombobnnbo 3bmgdnol “HIgbs, gdmizonbo 30380bk0

obbogmmob o6 bgdobdogbo 83g3560 bgbpodgbpo 396 Boomgmads ooy
6036o. ol o6 Hobdmoagbl gobogmmadol gobyymagm bohomb oo obgs
bmd ogmb, ob 396 Boobogzmgol 0d bodbgdl, bmdmgdar sgbgmgg odbs
obobgmagdnmo. sbgmos &obo s bgmoagoes, 96 &fdgbs. sdwgbsw, dogbgoagaw
0dobo, bm3d Jmbobhgmyg FEomm®ol, mog0bo Jmmbmzgbs @ooggydbml 0dsb,
éobog dgodmgde ghmmlb J3g60dsbo... B3gb dogzoBbgzm, Gmd dob 30l
35399900 b Bgndmos. omgzg bogombo, bmdgmbei B3gb gobzobomogom,
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0b03005myé dmmbmzgbgomsb dodobomgdom ggmobbdmdl 0dol 3ok 339300,
boogm dmdgbmds ob dobo bmdgmody bofomo oy ogm ©o303806h79d7mo
70H0gmmdsbmab 96 dob godbonm Ggmogooboob ob &fdgbobosb.

06030HEVS0M0 3olgbolidggdemmds o dgbodg dbodol Sobnboldzgdemmds
151, 3g3mm gobgobomgo Lomobom ©gdgmgdgde o s3ph™bodghnmo
3oohy3ghomgogdo  (19-28 3obogboggdo) ©o o o0gogg dmbodbgdgol
0o 3o30dgmbgdm. B3gbo 93bo0m, 306mbol 0dgzodo fozombgs, bmdmo-
003 dmbobhgmol 83bhom, dmdobygbgl gzobégds 3obgbobdggommads 30330-
bob Pg3bgdoly (bmdmgdog ob dmddgrgdowbgb, Gmgmbi  39330b0b
Pobhdmdomggbmgdn) dpgzem gedmbzgnm 8g300bhmgdsdy, b 8nodoama-
mm®dg800, bmdmgdai domgdymo 0dbs 3mbabglol dogd, - bbgmosw gbo-
BYIZ 0.

dg30pGmgds: 0bpogzo@yomydo dmmbmzbgdo

152. 306390 dmmbmgbs (0bbogmmeb s 303806000 domgdnmo 3om 3ggmo
b g8mmyEogoe) bbgmoso dmzmgdnmoes obosbblb. hgdmmuyiogdo doomm
30bgbglds, &mdmob gomahyzghomgdgool gedm, bmgmb (s 1339 903603bgom,
dm3obybgl 396 @ogzobérgos 3obybobdgzgdmmas. domo albeddgdnmgdobs oo
3960»omybo smdsbbymgdgmo boddmlb 3gd3gmdom, obobo dmddgrogdowbgb
Pobgdol Jgbodsdobow ©gdspgdol dobmgol s Ggdmmyizogdol smbéy-
mgdol mzombodbobom, godms 0d Ggdmbggzobs, bmogbai obobo dobgpbgb
(3mbobBgmols boboggome), G©md 30bmbo 73bhdomogos doom vdz30b00
dmdig30b. ogm oy 9bo domo Jigze (o 96 domgbhobol dmdbérg oddo-
30bmo  §g3dgool digze) obobobybzgmo? Bggbo 98bom, gobobogébgosl
b g939dgdebgds gb Jdgwmgdgdo o gmbogbhgdol oobgmgddo, obogo-
0060 bodobomgdbogzo Jmmbmzbs 96 Jgodmgds oagh Jommob ©ogoz-
dobgdom. oy, bmgmbi dob Hgbomdo ogm ombodbymo, Jmbobbgmg
dmombmazEs dm3obybobgeb, ©md obobo dmdisgnmoysbgb Habogool bofobo-
003dEg3ME, P3P JOgm Y™ 3mbzlbgbol gogmgdsdmbomgds o 30330b0b
©gdmzbopogmo 3bmigbgdo, o3 dmmbmzgbsdg ol 3964 oogydbgdl bo-
dobommgdbog bobhgml. 933560 dmmbmgbol ©oygbgds Lodsbmaml ébg-
3g0oEedl  Jggmobogh. Lopyzedo ,0bobobybzgmo” ognmobbdges, émd
Jombobbgmgl, Gmdgmoi 93¢303g0L dgz00bmgosl, nbos goshbogh 4dg-
©qd0bmob @ozo3d0bgdom o903y Eobogbogbo Lomydzgmo, Gmd mege
©035bdomgdnmo 03édbmb. dmbobbgmgl sbhoggho 93poggzabo oé goohbas.
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153. gb bozdséobos dmmbmzbol Hobygmaobmzgol, 3ogbhed B3gb ozobbymgde
06 adl, 0gm g 0ho J3930 ©o393d0hgdhmmo Jmbobhgmol oEgm 608sbosb,
bmgmboEos Gobs, 9b bgmogos ob GHdgbs. dodogzo dobgbos, md dm3abybol
J3ggde ob ogm 8dgz0é0. domo Habrgdol Jgbessdabo Jigge 9bebsobsm ogm
©0393d0bhgogmo dob gdbhogmmdobmab.

154. 3dmbo oy 9és dmdabybols d3g30b dmbobBgmol moblgdol Bgmaebgol
390930 96 35043bs ooy b Jobomgol gobymagomo gobgdm? sbowos, bmd obo.

155. bmdy ©o36Hdnbgogmoygsgom, bmd dobggmo dmmbmzbs gapdbgdmpes
30636 gbob ob 0bagzoEmemybo §g3éh g0l dmddgrogdgdol boddmagzbgl, B3gb
do0b obh ©o30330gmagomgdom dob. gzgmonghl bmd mozo ©oz0bgdmm
(396dm@,03b5300bb,0lbédgmmebEssismgdogbomozmiomoboszagdobgdymoa
a3obbomggdo o goahyzghomgdgdo ,139380b@gomps” oy 8bs dmbobbgmol
g6 m3bgool, o6 bgmogool o6 &fdgbol), 306mboo dmmbmgbomo gaggdpo
doobz 0b ©ggoe. h3gb gbs gogomzamobfobmm bagobmgds, bmd mezopab
03030mmo 8930H0mgdobaob oEzol Héboz0omodgds. yoogmo, bmd dm-
bobhgmobmgol gobh33ggmo  Fgodpamdmmdgdo ©d ©gdopgdol ©bmL
3odmmddymo goé33ggmo dmbodbgdgdo 0dbgdmes vdomgmaggdgmmo. dog-
603, 0dob »dds, bmd sdom Jgomaebs dobo moblbgds, 96 Jg0ddbs obgoma
706ygmagomo gobhgdm, bmdgmoi o0dbobybgdos 306mb30 Bodmmazmoaoma
bymo 3gobobmazomsb Gmdgmodgh dobowoggdsl (ob. dgbemo 26(1)(d)(ii)),
0dbgdms dobo dgdmbggzel vbbgdomsw gopodobdgdymew Hobdmpggbs.
mo30lb 3303907 gogodo, ob bogdbmdps ,0dggobygdol’ &godiesdy.
bmgmbi bobpoddymmdol zoobmeb ©ozo380bgdom hzgbl ©obzzbgddos
ombodbymo, ob vgbgomszg 9dnz03g0s, bmd domosb ©oze3g0gmo ogm
0dobmgol, Gm3d 30330éb0l boddggedg gaodds Em@e bboo swpébg, bobsd
bodobomomPobhdmgdsl oohygoms. bmpgbog 300306900 dob godmEpomgdsl
396mboly 33036 1Hgéd0bgdmob dodobmgdom, Bggb 396 36Hdgbogdom, bmd

0boE dbmmme dobo bpdogdpndo dmddob boggdzgmdy mowgs 0dgzoko
39930, Omdgmoi dg30hdmgdel ghmmogdmps.

156. s3obomob, 0’)36@06 53360 80663505 boﬁ?oBoogpagggamg\), dembobhgmgl
Sd(Y)B(v)@o opdde, bmd bopogm Jigze ©330gmaomgdos 26-5 dgbemolb 1-mmo
39bgmob 8" 939379bdol dmmbmgbgol, B3gbmgol bozdom bomgmos, bmd gm-
bogbgmo 56 0dbgdmms 93330h0 9ol Hobkdmoggbs. sbg mébo dobomsowo
303930l godm zg30dbmdm. 3obhzggmo: bmgmby bodobomgdbhogo Hysbmgdo
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0obhndgdgh, 3mbngdbpl od3b 3boposnmo 3bodzbgmmds. dmbobhgmg
99930 30930600b; ol bydl, bmd Bobogmo ogmlb 3038060l 3mmono3zodo
obbogmol dbobrabodgbom o ogdadbobdobogl domgbnobol dbsboaddgh
odiogobpgdl. bmpgbog éogdol Jmmedsdy gomol dobpmédy, dob nbos
03™Egb, dmd dzobhg ©od0sbgdgdol msoz0l Homlb doomgsl (ob. ,z3mmmgbol
boddg”, 30é. 35, bmdgmbog dm3gogh Losdgmogom bobsdsbmmml nogbhm
dzggwo  8o©2fy3a00wgoe).  030ggboodem,  dmmopeggbo  ddhozobnos,
0ol dobo ™3mbgbpgdol dogdh godmomddymo 9B8bgdoms ob Jig3gd0m
Bgnbopbygmaaobs o gnmobipigbol Gobil (mogob dbdog, ™3mbgbhgdos
007896 Jgbonyzol Gobsb). gb bogddosbmos yzgmobmgol séb obol. 0dob
3om30mofobgdom, &md 30bHds mozoE s0bBos ©d ©obhs Bobommo
3mmoholzn® ©gdsHdo, bmdgmoi mo30bo vbbom 0f3g3L dmogh gdmizagdl,
B3gbo 0B3boom, gobbognmbgdnymo gobgdmgdgdo ogbgds bogobm  0dob
oboaqbow, bmd 83g33503ds Bobmymmdsd godmoalzos dgz0fbmgds. Bggb
od boddgdo 033306, L3ggoomyd gobhgdmgdgdl 39é sbgoogm. dgmbg, ob
760s P3gmgdgmaygmo 838 Jmmbmgzbol Jgbodmm Fgrogagdo v@sdosbol
7183mgd580bmz0l. bmgmb 339 903608bgm, 30mb396(300L dg-10 dgbemols 3g-2
376dmo 18393L godmbonzol msgobyagmgdol 3gB3myoael dbmmmo 0dwpgbor,
é03gboaE 030 9730 gogmos Egdmzbapogm bodmgopmgdedo. gbmsbymo
© g3hm303d0bol babodsbmmm 3bodhozol dbogomo Hyobm odgmbgdl,
b3 godmbopzol mogobygmgds dmoEegl ygzgmebood 0bogmddsigosl o
00990, dom mbols 0d 0ggobss, GmImadas 0§39396 dmgmo bodmgspmgool
96 dobo god 33900 bofomol smdammgdsl, mzlb ob gomodasbgosl. gb boddg
™3 53b0d36gamm ogmb (mgdEe, gb osbgomo oéb véal), B3gh ymydobol gobgdg
©o300a3bom 1998 famob odmol dg-3 o dg-12 dgbmgddg oybpbmdoom,
b®d JmbobBgmol 305bm 0bhgbglbgdl goobfmbol yubm ggabom bozsbm
0bgégbo 0dabos, md godmbo@zol mszobygmgds ogmb oggmo.

157. 3gmébg dmmbmgbs nbogggdgmme. dmdsbnbgd 3bmommonsbag, dogésd
©0d06Hdnbgdmo oaE3e moge badobmsdgbim 3mdongnob Fobsdg, dmdmoal
bodobmmoobmdss, dbndndo Gmd 3mdz0m, 3ombzgdl ohgbos. dm3sbybal
3abybgdo ogm gymphbggmo s Jobssblbosbo. bgoobdogéh Jgdmbgzgzedo, dom
3dmbpom gagmgds, by dmdrgnmoysbgh, dmamé dmagibgb. doma Jigze
396 0d536o dobmgogmop dgag0bgdnmo, bmgmby sbobobybzgmo: ob ogm
béogmop Pgbogho ©o godmbopbogos gobobogébgool “oody bogydzgmb.
dobmob ozogzdadgdom, oé Jgodmgds Hocdmadzol boodg bodobommgddbogo
8mmbm35o. o 36@0 go30dgmbmn 53850 05083836(1_)860 ,003bobybggmoly”
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0650bbmob  ©o30380bgoom, ©“oF dmgzoyzebgem  3obzgmo  dmmbmzgbol
aobbomgolob.

158. bgdoldogd dgdmbggzedo 0dob 3pzoEgos, Gmd dmdabybol dogbh mogol
(339, 763 0l gmagomogm 9 sbobyhzgmo, fobdmowmagbos dmbobBgmoal
893006 mgdol, obolb 0d30bo Pbogpdgmm. opbosg, gogedosbmoe dob
30803300, G™3 J3g39 739390bEgdomps gbho 9b &odwpgbodg ogym 6odsbl,
3ol 06 3dmbrs 3obmboo v3bhdomymo Jgpagze. Lmgmb dmmonoigbo
98500l dmbomdgdym dmbofomgd o 30380b0l 3303630 300 3mbds, dob
Joogme doomm 3dogmaiommgds 3obmadgbhol 3mdomgnol 89608365d000b.
dogbod, ob 396 0dbgos gomgogmo odom, bmd dm3obybggdl sdzzobo
6godod 3gmboom. apgs, md domds 933300 dd Ji3g30d Jgmobs mablbgdo,
ool 03bybogmo. o3 Jiagzeb ob Jgyddbos dobomzgol obgmo godgdmg,
bmIgmol dodobmo dgodmgdmps gmbogbymaoe godmazgygbgdobs 30bmbda
hodmmgmomao bmdgmodg Bgobobmagzae. dobogg mddoom, ob ogm dghnbgdgmo,
35bgb30mgdgmo ©o gnmbo@zgbo. dbmmme dob bndogdnnd owmdgdedg
EoybEbmdom, B3gb 396 doz0Bbgzm, bmd Eaobogds &oodg Jgwgro, Gog
obemb 0gbgdmms dmmbmgbom gobymagom gagdnorb.

159. 53sbmab, bgdobdogh 8gdmbggzeda, vdgzedo Fgogael opamds, 3okl
bm3E 3obgEoms 030, 96 0dbgdmos gmbozbymo. o3 dmmbmzgbol gobmm
39093990 gdbgoms: bmd dmdsbygbgl o6 Jggdmm 306mbogbhow ogiEge mogo
bodobmodgbhm 3mdodgholb 3bowoinm 3mdgbhebgddg dobmbol goigdoom. of
30303gmégd B39bl 300dgbhodgdl 3mbhmgdLhobs o vedasbol ygmgdgdol
dqbobgd, oE om3b03bgo 3obzgm boBogodmsb s 303806k gdom, mutatis mutands.
160. dgbedg dmmbmzbodo sbogggbhos dmigdnmo. bos, bmambiz bodysmygos,
0o ogm dbmmme 3038060l Hg3zbgoobmzgol, Gmdmgdbsig dobdo gohgs-
6006900 byboo. bobhgds Igdomds badobommosbow ©o dobigé gmoadal
dogéb dobo 35b69239bm0 ob 0dmygze Go0dg ogol badyomgosl. o3 Lools dgd-
3gmdom, dm3obgbol dJigge 396 o0gdbgds doBbgpmo 0bhobobybzgmo”,
o3 bogygol bmddompybo goggdom. ogbgmzy, b ©aobogds 3obmboom
3om30mobfobgdymo Jgrgani. oy dmbobbgmgl smodosbgows 360d36g-
mmgbo “o0dg, GoF ©0393d0bhgdgmo ogm 93 Loobmob, gl dobhgdh zm-
3ol dogb 6065@&603@363@0 836831836@000 30 96 ogm godmPzgymo,
0b0dgo - 3omgbhobol dbobaddgho §g36900L 3039bnmobgdols bobosmoom.
6gd0bdogéh dgdmbgzgzedo, gmbozbnmo b 0dbgdmms, odogadbaym 3obmboom
30030mobhobgdnmo Jggro. godoobybgds dobgh 3odmpoal §gzdmdol
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390939000 bogombdy o Emghmbo mdobbmboly bohogbols gobnbomggmaew
oh™m3gos bodhgbobms, oghod vbi gho Fomgobl, obi Fom-gomzy ©d
0b3 ghmoo dmgdgml, oéb Jgndmos, bogydzmor Eogrmb bohogebl, bmd
dm3obygbyg 03004 mgo@s dmbobhgmal. obobo domosb edmbgdnmbo 0g3bgb
dmbobhgmolbgob (ob. 30é. 42 3gdmm). gg3éom dmgomaw, 30dgmbgdom B3gbl
303g6@obgdl 30mbhgdbnmob o v©edosbol Pigmgdgdmeb ©o30380ébgd0m,
mutatis mutandis. gb 8(*)[50%5036360 odeagb od ammbCOgBob Uboqmdgqpm@,
ogboog obbgdnmoygm &Hoodg Lodebmmgdbozo badyomgds, bmImoms
dmbobhgmg dgdmgdms dm3sbnbobomgol @ogiobdhgdobs 3obybolbdzgdmmao,
dobo gom3gnmo §936€730b dogd go3gmgdgmo gobibowgdgdl godm.

161. 3gmmbg dmmbmgbs bgmdgbobgdom pbogndgmmes. Bzgbo 3obzgmowo
d03b73g00b mobobdo, 3bmggbma 300l 30bbgbobmzgol dxbhgo b ndigzesm.
3gbghde  gmbogbymop  gooboBoghe  Logebogpmo  9339730390gm0
3bhompgdgdn obhHobgdonoddmeb ozezdobgdom, “oE goggoms dmdabybol
Pobosmdwga. 3303907 gdgo0 86 8dysadbgol 0d 3bommgosl, bmd dm3abybgd
7960 mdzd 3bmaggbmé 300b306bgbmsb Jgbzgodsds. swgomo véb JJmboaos
06030006 0bHobobybggm o gobobohbogbgdgm Jigzol, bmdgmbey ©og-
00dbgdmes  dmmbmgbs  bo30bmbdpgdmm  gmodpoob sozo380bgdom.
ogboog, dSbgmo Jigzob 9bbgomds ©adpzoEgogmoym, dmbebBgmyg 396
8gdmgdo, obdg ogandbgdnbs 3gz06bhmgdal bobogoba. yzgmogghl bmd
930 Eo35bg3mm, bagobm nobymaomo dgogae 9é ©odpgads. dmbobhgmygd
06 030Ed ©530L EH™Bg Bgbododobo dmzmgbgool gbobgd e dmgzosbgdom,
bopgbog 306 gohygm gb ©dds30, dobo mddom, obhs ,bggosbo ©o gom-
39090’ dobogg bohyzgoom, dobo godmEEomgds domosb Fmblss 0dobgab,
&obog 3obmbol (gdbpo dmombmgl. bgoobdogd Fgdmbggzado, vé 0dbgdmees
ambozbymo 0dol Hobdmpaghbs, Gm3d o3 dmzgmgbol 0dgzzebo Jgogaol
393mb 3930 dggdamm, bmdgmdy; ggogm&aB. 30dgmégdm 53365 30’)836@06)36[)
3960dLHeob s sedosbol yumgdgdmsb ©a3o3d0éhgd00, mutatis mutandis.

162. 3g-5 LoBogobhdo dobzgmoe obol dmzgdymo bogombo, &bmdgmbog
™g30Hh0dxho 3bmdmads goundbgds. Jobmomos, 0bgmbdsiosd 33006 Jo-
00fod Fommeb, 3ogbhod dm3obgbol gowahyzghomgdol 30dmgeds 3oébhgdds
300096 gb30odg 03mEbgh, M3 odmyzomgdgmds s 3o¢ogzboirgdde
0ébgobmd “SAHRC” oszdogmaoms bobogobo dobyszgb Gobsomdwgz, bo-
dgmzomol gbobmob oze3dobhgdom. Bzgbo 93bom, bmogbog dmdsbybgd
3oofhygzono, ob 6033{1886060 3oby 3l dmhzgze, dmbobhgmoal dbboob dg-

123



300bmgool boBogbol smdzbol mzombedbobom, dob mogzo Logbobgdo
hooggbo. mog0bmogo, gb dgodmgds Lowogm ogmb 2010 Homols 306mbol
dobgo3zom Jg30bgd0bob. B3gh 3@ bobdo ozydbhnbogdom 3g-5 boBogobl.
163. dg-6 boBogobo od30bop Fbogydgmms. gogpo, Gmd Bdmgogbmds
90b0gm3ds §g30ds ohmazs 303d0bo, 53 boddol Bobogogzol bohammos, dog-
6od ob ob PHmmogds dJm3obgbol dbboob JmbobBgmol Jgzohémgdst.
0b0babybzgmo Jigze (bmgmbi hzgb g3gbdol gb hgébdobo) ob Bobl o
36mx3038060b73530m3m bgodieshgzdgdol gobamedgogbgmag b odmgge
03 boBogbol domgdol bodnomgdol. 0dobmaeb, bogobdm Jgpggo 96 ©dEgad
©d obh3 gmbozbymo 0dbgdmps 0dolb Hobdmpagbs, bmd dmbabhgmol
dogb gobohogbgdnm Jigzolb 93339600 Jgogao dgodmgos 3dmbmes. Bggb
3039 gdm 3m3gbhodgdl 3mbigdbhobe o vadosbol yamgdgdol gbobgs,
&3 3odmzmdz00 30bhzggm boBogobmsb ©o3ozdobgdoo, mutatis mutandis.

164. 0(4)8 3377 506030(4)00 3530)3[50. 63360 30(4)38@0@0 806686360b moEobaog),
060039600 EoEagbomms dm3abybgbe o mebobimbdmdol oo vEsdosbol ogmyg-
3g900L 3mdoboosl Fmbol, bmdgmdyi dgodmgds ogoaydbmem mEbag dsobs
boogm babogadbo dgzohédmgdol Jgbobgsd. sgama oéb 3dmbos sébobobybzgm
J3930b. dEgomo b 3Jmbaos gobygmagom gwgal. bgdobdogh dgdmbzgzeda

0933060 50930 396 0d690m@s gmbogbhymo.

165. sboggghos dmgdymo 3g-8 bobogoddo. 3owgs ghobgm 399ébEbmdom
B396L 3odggmaow d0gbgdgdl. dm3abybgl dbboweb Jgbggodgdobs o pgdo-
(0900l 3969239600 Pbozmm ogm o hoady dogmol ddmby 3ph303goe domo (oo
0bo 3oamgbpobol dboboddgbo sdpozobhgdol) Fbbowsb sbhobobybzgma
J3930L Bgbobgd pbogndzmms. bgoolbdogéb Jgdmbzggszedo, 3oébzgm bohogedbdy
hodmyomadgdgmo d08g3gdols godm, 306mbom v3ébdomymo dgogge oéb ©gab-
©g00 o 96 0dbgdms gmbogbymo, bmd boogm Jigzol 93zz0kho gogao
3Jmbmo.

166. 39-9 Lobogobhdo Jmbobbgmyg 3owg3 ghobgm zgéb dbgbbgol, hodmo-
gomodmlb boodg bopogm Jmmbmgbs obobobybzgm Jugzobomeb ©ogog-
8obgdoo dmobgbol Foboomdwga. Bopobhs gobbomgs, mdgmboi dm3s-
bobg Pgbogool Jgbododobow fHobdobmogos ©o bmdgmop ©obbymos
39630bgbhoom. gobbommgedyg pobyszgl g3bmzozdobols &oboddobs o Jbgbm-
0300l dmbopmbobgol 39600l bodndom gobdobpgde. 3mbgzhgbl 3gmb-
o Pumgds, 0333060 Jpodoamdmmos  gobgbome. ©dol  3obmboglbgds
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933390 gdgs. 39630bgbHol 3Jmbos domes s 8grggo Hobdmowagbos 30330é0l
©gdmzhopogmo 3bmEgbgdol bogmalb. ,0bobobybhzgmoe” Jigze Boowabgl
$93¢6g03s, bm3mgdde Hodmoygbgl oo dbobo ogdodgl 3xedmgmdmmdsl oo
30636 gbds, bmdgmdsi ghonsbsw doomm 0go. bmambi 33y gobzdebngo,
dm3obgbol dodob o 93 §3ggdgdabmzols dmmbmzbol Hoggbgos dggdmgdgmas.
dm3dobgbol  ddggds b ogm  ©o303d0bgdgmo  Jmbobbhgmol  oggm
603560056. 93 3939b FmbobBgmobomgol b dmyhebos 30bmboo s3bdomyma
390g30- 9333960 Jgogaol gedmfszgge vébs 0d6gdmms gmbogbymoa. mnboa(
dmbobhgmgl 8gdmgdms, ©ogendbgonbs mogobo bobogadbo, 3mbadglbol
3509hg3900mgosdy dogmm 8dgzebo Fnodpgmdmmds, o mpboog o3
a359hg3900mgosl dogygbgdobs dobmzgol 306mboom ©3éhdomymo goaae, oéb
0d6gdm@o gmbogbhymo, bmd gb sbg dmdboobogm. o gogodgmbgom B3gbl
3039b0obgdl 3mbngdbnosb o s@adasbol yogmadgdmeb ©oze3dobgdom,
(4)0(3 \)Q)SBO@BUO) 30(4)33@ boBogo&%a abgaqpm&obob, mutatis mutandis.

167. dg-10 LoBogobo v330bhs@ godgoms. Mutatis mutandis, gogodgmédgom Bggbl
ol 33600 dg-2 boBogobmsb ©ogogdobhgdoom.

39992000960 989900

168. ggamogbo 0dh3039000, bmd vdggzebh boddggddo dgzohdmgdol bohogodo
aobbomymo pboo 0gbgh gyzgmo bopogm bogombal 3ydnmoeponéo ggdpob
3ga30bg00l boggydzgmBg. gb 30bgo obgydgbmos. ©gmodnds Fgodmgds
doommb dgoodgdom 5dbodszbgmm ddgogdgdol ob ydmddgomagdol ggméds,
bmdmgdoy ghoo omgdymo of3g39b Boobl. gl ambozbymew Jgo-
dmgds  dogohbomo  bozobmbdpgdmm  dmmbmgbgool  Bgbodedobop o
786763gmagmm  bodobomgdbhozo ©oEz0b bodgyomgdom. o bobogmmg
03080 dgmdabgmil, “md JmbobBgmgd 3964 Jgdmm, ghzgbgoebs o3
dm3zmgbgool 9bd0dgzbmds, bmdgmboy gmbogzbymow ©ogaydbgdmoes
dm3abmboly Hoboomdegg boBogodo. B3gb oge©z0bgm, Gmd dbmmmp gbhoo
ogm 0dg306o bogombo, bmdgmbog mgaonodgbo 3bmdmgds dgodmgdmps
©oqdbgomeo. 933060 agm dobmigbogol dmfzgzol sébgeyddges 2009 Gemols
4 ©5 5 09393096 (boBogodo bemdgbo 5). o 3pdgmogonbo dgogaol bozombo
ob ©agdo.

08 gp(@mobmgob 63060 0600\"’)0806 boao gg@ga()

169. 03 @b mobmgaly, B3963ds 9bomoBds oh3g6s, ™I mamddol dmgmo bagddg
00bbgosl dmimgdnmos. ghomopgbmo dJmmbmabs, bmdgmog Bogmgomgom,
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bmd fodmdbops bopogm bozombl, gogosbomodgom 2010 Hmol 30bmbol
boggydzgmdy. d9bgohozas,dmgme bogdgdmdBoogdnmos s hobkdmoggbomos
0d &Hdgbol LoggydzgmBg, Gmd gl 3obmbo pboo ogbol godmygbgdymo.
03dEoms, ©obobhgbo 9 boBogobol dgobs s 0dolb gomzgamobfobgdoom,
™3 39-5 bohogodo ©o303806h75dgmos 2009 Hmol ©g3938éedpg dmdbook
dmgmgbgomab, 3boas, bmd 2010 fmodwpg dmddgmo ©gdnmgdgdo nboo
3odm3z0ggbmom. 2010 Gmol 30bmbol dopgbosmybo bofomgdo domaedo
393000 2010 femols T-gm mdpmddgbl (bmogbog §dgogos, Gmdgmo 539bmbm
ogm fobo 3060768@36@0)60[5 boggndzgmdy, géhdgmegdmes 2010 ool
396mboly dogmado Fgbgmol mebomol 833gzoE © P3obmbms ©d  30bmbab

boggndzgmdgs, ob gdzgdegdsdgds gobbzel 2010 amol 30bmbol booydzgm3y
(ob. 2010 Pemol 0obobfmbmaonl 5060)60, 2010 Hemolbs &@doEgéo, dgbwo 7).

dogbod, of 933306 8gdmbggzobmeb b gzodzl bogdg. dmbgobo dobysnb
3gdmbggze o6 goghdgmagdnme 2009 fmol 5 g3938é0lb 393waa.

170. B3gb gogoblbgbgem 3g30hémgdol fobsomdwga dodobomymo ©gdnmgdgon
1976 Hamols 306mboab @s 2003 femol bgagmoiogoomsb (bobbgbgdos 89dmom,
306, 32). bmgmbrz 3g3mm 5¢3b603bgm, gébomo Boboobbmdboga gobbbgoggds
dpgmdobhgmdl 03580, bmd 2010 fmodpg obbgdgmo 306mbIpgdmmds
dmombmzy, bmd Jgz0hbmgds gobbmbzogmagdnmoym bobal, bgmoagool
ob &)68360[) Wboggndggmdg”. 2010 femob 3060060 30 °@886b 756® bybao
3933060l dmmbmgbal, boi godmobangds bohyzom ,o30380ébgdnmo”. B3gbo
33bom, gb gobbbgeggds 3Gohmozymos. dobmomoas, bogebagom ©ogol bogeba
8godmgde obbgdymoym dg-5 boBogbol dobgogzom 2010 Hmol 306mbols
boggndzgamdy, h3gb ©o3dhdgbpom, Gmd vdgzzebho Jmmbmazbs pbogydzmm
0dbgdmes 2010 femedpg obbgdgmo 3obmbogdmmdol dobgogom. dob-
®ooo, dobyzglb dmfzgzol obaogddges dgodmgds Bogmzommom, bmd wo-
3938067987mos  93bogmmdsbmob, gdbogm 0wgbhmdobmeb ob gdbogm
bob[dnbmgdsbmob, 3ogdksd b vbbgdmdl bomydzgmo 0dob obswggboc,
bm3 ol ogm dmpozobgdymo ogm ob dobdy oblbgdomo gogmgbs 3mboo
6g00bdogéh BgdmmBodmmzmomb, Hoboig dmombmgl bohyzgdo ,bogydzgmdy”
(ob. Nagarajan-v-London Regional Transport [1999] IRLR 572 HL). ol ggodpo, b3 do-
by3nd Logobogome govggms sbpobgdogpgbo 3m3gbhahgda, Hockdmowagbl
30bhgdbpb, Loog dobyzgl dmbzggol gbodmm  gonddgool  bozombo
Podmodbo. doghed, gb bogebogom 3mdgbiabgdo oé fobdmawagbos gbho-
gbho b ghmopgbo 3033l 03 gowohzghomgdobs, Gmd Jmbofzgzo ob
399993980600 Imbobhgmol Golbe 06 bgmogos oé gmaoms 8dgzeéo dodgdo.
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B396 Lozdomp ©obhdnbgdnmbo g0bm, bmd 303d0bol bgdobdogbho bbge
bypdado, bmdgmbag 0gogg goégdmgdgddo 3boml obogdwbgb bgdobdogho
bbgo bobmdbago ob bgmogogbo 23naobigh ob bgdolbdogho bbgs worgmo
60dbol3gb6 dodobogm Lodymgomol gbs8o, dybiew obgmozy dm3gbmdsl
doomgds, bmgmby dobyzy. 303806b gbos dogmm dopagzomybo dmds ©o
7396 godmgbdm dmbofzg30n3060b369mm hnomgddo domosb bowagm dbompgdol
boggndzgmdy. odgEeb godmdEobabhgmdl, dmd bmpgbsi Jgzo030bgdm b
2010 Pawmols 3obmbols boondzgmdy, 9edgE 03 Ebdmlb dmddgoo 30bmbol
boggydzgmdy, 3g-5 boBogodo abgmagg gbogndmmes, bmgmb obsbBgbgdo.
171. dgmébyg dgogao 03580 dpgmdodgmdl, bmd dg-5 boBogobo sgbgmag
boboddymoo.

172. 3gbodg dgggo 3o ob obob, bmd bbzs Lobogbgdoy bgogos 1976 Famols
396mboly o 2003 Hemols bganmogogdol dmddgogdol byygbmBo o obo -
2010 fgmols 3060)60[5 qgobgmgddo. myds, gb 9éb dmombmgzlb 63360 0bogmoBol
930000 ©afhggdsl. 2010 Gmol 30bmbo gagbm bgmbogbgmos dmbabhgmols
d0dob o, 30006 g 0dodwg 9bbgoymo 30bmbdgdmmas. bgoobdogébo dmmbmsby,
bmdgmog ob ozdogmagomogds 2010 famol 306mbol bogndzgmdg dg-
0oL g30bob, mogobmego oé 0dbgos obszdogmaomgdgmo dobsdeg oblg-
3o 306mbdpgdmmdol dobgogzoom.
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LOBEOOB3IMOL LO3VLOBNM LOHLOBVEG AT ()

LOIBOOIG LOIBIMY VWOV

3oohy3ghomgos N 2245
2009 Hawols 10 beogddgéro

boggdobggmol bogobogom bobodsbmmml (dgdogmddo - bobodobmmm)
dodobmo sbmEosgosgosd “Salon Vacances Loisirs” (dgdgmddo - obmzosgas/
©0dbogdgogmo o6 3obonmbo) ©o dmombmgs d. gbgbmdmol basdgmaiom
bobodobomml (Jgdmgmd8o - Losdgmogom bobodsbmmm) 2007 Hmolb 8
0 dh™33é0b gooohyzghomgdol 3obogos.

bobodobommd bozobogom bokogebo goboboms 2009 fmol 10 bmgddgbl
(bogdg Ne2245).

LOIFNL BOIOMOH N30 3VGHIABMISGIBN

3-60 X (dgdogddo - @obogdgogmo) 1989 famals 10 006360006 Igdomds my-
mo-36no-mbob obobigbgdgm 3gb¢édo, mozmadabzgmao oohgbgdnmgdal
Eobnagmaggool oggbnol, ok ool s ddmmmob, bemem 85damddo, @gdbo-
3960 obgdhmbol 3mdoizoody.

2001 6@0[& 0360bog906 @063[)363@360[) baqpadQ)SQBUQ)m&o @0350&4)0 oboqp
30b6g6omubd obgdnmdl, 6-bo Y-b (dgdogmddo - odgghm®o ob byon-
ddm3z069em0).

obogddgogmds 2003 fomals 29 ogz0bpmb  sbmEosgool 3ébgdopgbhosb
Pogbommdom godmmdge 3bghgbBos mobgdhmbdol dobmgzal dgomogdmeb
©0393806g00m, bmdgmos gpggeesy dob bogmo badgdem dobmdgon
093658 s. dsbmEosgool 3bgdawgb@ds fgbommdomay gdsbybs ooboddgdy-
b ©d Ead0bh s, Hma gErgdmos 3hmdmgdol dmgzabgdsl.

0)3860, 2004 Gemol 30 og30bamb, @obodagéaqpao obgs dodobmo Ea&oqpm&om
abmgoogool 36 gdowgbpl o obgg godmbone 3ébghgbdos abgdphmbol dok-
»30b dgomEydmeb o30380bgoam, &oi, dobo gobibopgdom, Bgz0fhbmyg-
3ol Gobdmomygbos. dbmEosool 3bgdowgbnds Hgbommdomzg gdobygbo
obogddgogmb o segmdze, ©md dg30héhmgocl ggadpgdol semdmboggbzbgmow
439 mbgl obdobo.
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ombodbymo  ggogpgdol  bobsdpzomyg  EoEILEehgdgmos  dobggmo o
dgmbg 0bbiobiool bobsdobommmgsda. ggodhgoe dwgmdadgmal dgdmggdo:

©0bhgdhméo obogdgdnmmsb 3mdgbozorasl sbpgbos ©aggal badnomgdom
- ol Ygbobbymgogm ©ogomgdgdl  oboddgdnmb oggedy Febhgbom
o3bmdgdmo. dbgzg, PIpomme  obogddgegmlb  odzgdogdebgdgmo  mo-
60386 mImgdobmzol ogomgdol dogdol dobodad, ©oboddgdgmoal ob-
q@bdobgdol gobgdy sbmbzogmgdms. ©obogdgdgmobmzol smbodbymo
93933900 dobo bodbobybgmdbagzo boddggdomob hodmzomgdol dogmmdsc,
dob 9d7how vg3mgdsE © Y3033 dgmmdom smaddgdmpe.

smbodbymo Logyogoom godmbzggmo bogmo gbodmmmgogbo dogmde-
bgmdol godm, @oboddgdnmo, 2003 Hemol 21 oggob@mgoB 2003 Hemols 27
begddéedg, 99damd 30 2004 Famol 10 dsoboaeb, ogm b mdobygbobm, bog
boogoEdgmam gudEmon Esbiybhogos s 9éb opomos badbabybhdo. 2004
Dol Bogobdgdgmo bodgoorebm godm3zzmgzol obizbodo, 3bmdol gdodal
dogéb domomgdymos, bmd obagddgdnmobomgal ,bsdnmedme Jgydmagdgmos
d73omds  y-mo-3bno-mpol  Eobobzgbgogm 396h®do obgom 3mBoiosdy,
bmdgmoi dob dbmobpgm ©obhgdnmbmeb 3mbihodnl omgomoablobgol”.
olb336080 sbgzg domomgdymos, bmd ,oboddgongmb odslb nbodo, ody-
domb 0dogg ©ohgbgdgmgosdo obgom 3mBoiosdg, Gob sbgm mbapadpl ob
390030mob{obgdl”.

gom3zgmoszg ©dob 8gdgmd, 2005 Hemols 9 doobl sbmzosiosd ©obogdgdymoa
bodbobyboob gosmsgobyagme, i3odoznéo Ibmdobynbobmdol dmpogzom.

LOIBNLBEOGNAIMISV LOLOBOGHIMB(N

odboddgogmds bobBgmo dgonebs dobzgmo obbEobiool bobedsbommmda

(3600mdd0)" sbmzosiool Hobsomdoagg o dmombmge:

v  gboo 3bbog, dob bodydom spgomdg Jgddbomm boggoiosl dobrgdmes
dobomybo dgz0hbmgdol 330moqgozopes, dgboossdobo dob gome-
30bmmgdsl - Ggomp®o o bgdom8yemo do8g80l go®gdy goomozo-
byogemgdol 3300m0q3035(300, Do ©adboddgdgml 8glbodsdobo mobbol go-
©obEol @osz0bébgoms;

v dgmbrg dbbog - dodompto 8oobol vbs8mogndgds, mdgmoai dob doswgs
3érmdobygbodmdols godm, &og 3obodad ogm godmfzggmo bodydom
30bmdgoal gogobgbgdoom.

T 3bgomdo - Bbmdom ©o3gd8y Logghobzgm8o dobggmo 0bbhobiaol b3gzosmodobgdnmo
bobodobromm
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30b39mo 0bbHobEool bobedsbommmd Eoboddgdgml babhgmo ob ©ayzde-
gogomo. ©obogdgogmds gomohyzghomgds d. 3égbmdmol bosdgmaiom
bobodobommdo  gosbobogbs, Gmdgmdsy 2007 Hmol 8 mdhmddébolb go-
©ohyzghomgdom  Eoszdogmaams  ©obogdgdgmol  bosdgmogom  boBo-
3060, bodydom saomdy 834360 dogmdobgmdsl dobie dmbsgayée
d930pbmgdab 330m0g03s300 o Ggompdo o bgdom8ymo do8g8ol godrg-
dg gomogobyomgdobozob, sbmEoszosl ©os30bbs Jgboossdobo omobbols?
3oEobs @oboddgdgmobomgzgol, mpdie ob @ogz0bbgdas somag goobobooo
dmbomydo Boobol obobsdmogbgdmac.

boodgmogom bobodsbmmmb smbodbymo gowohyzghomgds bozobsgom §g-
boo gooboBogds @odboddgdgamds sbmzosEosd.

30LOOMGMAOL O3IBIBOIBN

3obopmbo (sbmEosigos) doohbgzl, Gmd boggbhobzgmol 3bmdol 3mmgdbol
®0bobdo, dmbomubo Jg30hbmgds 0mzemoblobgdl obgmo Lobol Jdgwg-
3900l bganmodgmo gobbmbogmgdel, bmdgmms dodsbo oo dgogae oéab
bodgdom 3obmdgdol 0dgzzebo ©gabomsEes, o dosbl dosygbgdl Sobol
783mgdq3bo o moblbgdol, gogmgbol dmabogbl dob g3oBosnd oy glbodosnéd
20636 0gmmd8dg o bogbmbob §393 ooyggbgdl dob 3bmazgbogmm dmdsgamb.
SbmEosEos dookbygl, bmd 3mbibgpnm dgdmbzgzedo, sbgma bobol §dgwgogdl
06 3dmbos bganmobnmo bobosmo.

3obopmbo obgzg dookbgsb, ™3 30bs0Eeb ©dbogdgdgmds doomm Jglbe-
d0dobo Bdmdgoo 0d gdgegogdol ombozzgmow, Gmdgmoi gobodobmogdos
obogddgdgmol dmbomyd dg30hbmgdsl, oé dgodmgds, dob ogzobédml do-
bnbolbidggdmmde Eobogdgdgmol 83g3960 dg305éhmgdal godm.

LOV3IWBBNM ©Y BLO3OLOVGBNM LOLOFVGMOIT(MABNL
J®0)33060H(M3060 3MBOBNY

bozobogom bobodobmmm 0d0sbgdl bosdgmaogom bobodobommml dmdozosl
o doohbgsl, bmd bodydom sgomdg dmbomyd dg30hbmgdam Boomzmgds
0gbobdogmoe 393amdo dobol dobmzgol dgmmpgdo, bmImadoy ©obad-
dgogmol dodobm godmabomgds obgma bobol gobdgmbgdom Jdgrgogddo,

2 obmEosiosl gzl oboddgdgmobomgal 25 000 gzébmb gomaobs, sbgzg 2 000 gzébmb gomaboo
bobadobmmmbe o sEzmasnolb bodzgdol sbobsBmonbgdmo.
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bmIgmms 30dsbo s Jgwggo 9ol badndom 3obmdgdal 0dgzedo ggzbhos-
(309, 63 300bb dooggbgdl vmbodbymo obogddgdgmol moblgssl, gogmgbol
dmobpgblb dob 3oBognéd oy gbodognéd 2063bmgmmosdg o bogbmbol §399
©o0ygbgol dob 3bmagbonmm dmdogomb.

bogobogom bobodsbmmm ombodbogl, Gmd bosdgmogom bobsdobommmd
Eooabhns, bmd afhgbgdnmgdob obgdhmbo obeddgdnmgdl ogqgbgdos
d7003030 3ghmmob 4393, 3ogmo39dmo boyzgondmdos dom, bedgydem zgnanel
oygmayol 30860, dom sdmgzs 0bbhbydEogol o 3mbhé-0bbnbndiogdl,
30630g0gmo  d-bo X-obb dodobo 3gmbps dobo  Lodbobybgmdbogzo
boddggdoEab Bodmamgdol dzogmmds, sbggg, dob dodeb o spzomo 3jmbos
3339060 dg3080bgdgm ddghow vgEgdol, @osmmaol 8bhoblbgdmdol s
domomgdgool dogdol ogedg fobhgbgool dgdzgmdom, G©odoy godmofzos
3-bo X-0bb wédo ©gdbgbogmo dpgmdabgmds.

gbododobo, bogobogom bobsdsbomm sobhpbgdl, ©md bosdgmozom
bobodobommd dobmgdgmoo dooBbos, Gmd smbodbymo gobdgmbgdoma
Jdggdgdo Boobl oygbgdms ©obogddgdnmol Fgmgdgobs ©o mablbgdsb,
393mgboly obegbos dob 206dbmgmmdsdy, ©o Jogbgpoge 0dobs, émd
©odboddgogmds doomm gob33ggmo dmdgdo dom smdmbogbzbgmaew, sbgoma
Jdggdgd0 gbs 0gbol JoBbgnmo dmbomyé Jgz0hdmgdoc.

0dg@0b 3odm3Eabadrg, sbmzosiaol bogobogom boBogebo oé po3dogmaomms.
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LOBGOB3IMOL LOH3VLOBNM LOHLOBVG AT ()

LOIBCOOIE LOIBIMY VWOV

aoofyzghomade N 22463
2009 Hemols 10 bmgddgbo

boggdobggmol bogobogom bobodsbmmmlb (Jdgdogmddo - bobodsbmmm) Jo-
dobos g-b EX-3s (dgdgmddo - 3oboghmbo b oboddgdnmo) oo dmombmgs
996-06-36m30bbols bosdgmogom bobodsbmmmb (dgdogmddo - bosdgmogom
bobododorgmer) 2007 Hamol 17 0g3933&0b gowafyszgnomgdol 3oboios.

bobodobhommd bogobogom boBogobo goboboms 2009 Hemolb 10 bmgddgbl
(bogdg Ne2246).

LOIFNL BOIOMOGH N30 3VGIB(MOIGN ©Y LOLVBOH N[
LOIFNLESOGNB(MIAdY

J-6 E.X 0y HSBC France-ob 006038 mdgemo 1965 fmoab® oo dmmmb 0303g0@s
35630L ggomosmol obgdnméol dmopgomol 3mBoioslb. 2002 Gmol 16
®dp®ddboob 2005 Hamolb 16 mdhmddébsdeg, §-bo E.X ogm dbmdobygbobrm

obogddgogmads dodobms 3obgzgmo 0bbiebiool bobedsbmmmlb Fbmdoma
bgm3g3égmgdol dghyzgphol dmmbmabom, &obo bogydzgmoi bodydom
030emBg dob Jododm gobbmb30gmgdymo dmbomybo Jgz0Hbmgds ogm.

(N.B - boo36)06630)0l> b mdob Smgggdbo 0(36m6b 08680(4) 83d060%3b, bHo-
dgembo Résiliation Judiciaire /Eng: Judicial Resiliation ghmmgds. 3gédmeo, wobod-
39070, bmdgmo d00hbggl, bmd ©sdbogdgdmol dbbowsb spgoma ogsb

bobgmdggdymgdem  gomwegogmwgdgool  bybomdym  obmzgzeb, pawg-
6080’)[50@00, 80806’)0)(*)[5 bObOBOé)O’)qp(")L) 86’)0’)800)0 baqpaad((oaqu&ob 886—

3 bogobogom bobodobomml v0bodbymo gomofyzgnomgos 3gggde méo bofomobogab. dobzgm
bofogmdo bogdodos obgom bodsbzm/egebablyd bogzombgddg, bmdmygdag oé oébab 30390630 bodydom
>©30mdg dmbomyb Jg3066mgoobmab. 33ébdm, dmbobBgmg, Gmdgmo 30630l 00bsddbmdgman
©o 93oboobogg dmbofomgmdal mgdgmmols PEE-3o, bmdgmog boggéobggool 306mbdogdmmaonls
®0b0bdo 0bhol bofabdmb/30dbgbol gabamgodo sbbgdnmo ghmzzabo 3mmgdhogéo obodmgol
bob@)gao, 3@03360 6065[) 60&5333@ obbol 60530[) doBo@ogpob 3(080@360[) '33@360@, (470(3 PEE—QQB
domgdgm babgagogmdys gboo sbobgymoagm.

Jgbododobog, bogdol dmzmg Jobooblbo gozgmgdgmos dbmmmp gowahyzghomgdol dgmbg bofo-
39 agbbmdom, bmdgmag gdgomme dmnbamyd 3gzofbmgdel gbgoo.

403 (g&)mobmgol), 03039 gpoﬁgba&aqpa&ob 060')(9360')(90 ,,lboogémBaamob dm&a&)@oa@o d&a@n@o”
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939hob dmmbmgbom. bgmdgzbymadols vdzzebow d9hyzghe gumgdsl od-
73b oboddgdyml, doommb ©odbogddgemolbzeb anmoma 3033gbboios).

2006 quob 28 805)0[) HSBC France-do d—6 E.X l)oSbobaéooggoB aoomogobagqpo
35)0780[53360(4)0)60[5 dmpogzom.

30z 0bbhHobEosbe o basdgmaiom bobsdobommmdo obagdgogmo soo-
mmds 0d §dgegogdobmgol, boboi bodydom spgomdg dob dodobm 3gmbos
\)@60@0, 80860 8(")(4)\)@8(4)0 883066‘)(")060[} 580@0%050600, 0)2]86\), OQ)BOQBU@O
dmmbmgbs boodgmaiom bobedsbmmmad oéb @oszdogmaomo.

LOV3ILBBNM LOLOBOGHOIML 3MBNBOV

bosdgmogom bobodobmmm doohbgsl, Gmd s3gmobpds 396 osbodyme,
bmd ob gobdgmébgdomo J3ggdgdo, Gobog dob Fodobo 3jmbos spzgomo,
Pobdmowggbl dmbomud Bgz06bhmgdol o obo - hzgnmgodbosz Jdgogogdl,
&Hobog ©odbogdgdgmo boggmabo 3dobmzgmmdol inbdiEogdol ggobgamgdda
obmbEogmaob.

bosdgmaogom bobedebommmb dmbedébgoom, s3gmabio sbgzg 396 obodymgdl,
b3 0pbodbymo J3ggdgdo ogm d0dobdadobomgmo bobosmol ©o dodbow
obobogoe dobdg gogmgboly dmbrgbob.

LO3VLOBNM LOLOBOGH I ML 3MBNBNV

bogobogom bobodebmmm oéb 0800k gdl bosdgmogom bobodebmmml dbzg-
™ol o doohbgzl, émd 83s oy 0d gobdgmégdomo Jdgrgdgdol dmbamyb
893006 mgdom 330m0a30306980bm30l, 5éh 9éal bogomgdgmm dobo gobdbob
©d d0dsbdodobogmop howgbs. bozdebobos, sbgem ddgogogdl 3dmbogl
3obdgmbgdomo bobosmo o Jgrggem dm3yzgh obogdgdnmol dbmdol So-
b™d980b  ©gadoEsoEes, dobo moblbgdol dgmobzs, dob 20b6dbomgmmdsdy
393mgbol Jmbgbs s dobo 3bmagbogmo dmdagmob bogbombol d398 o-

ggbgde, 0dobEs ©dmyzoegdmem, 3Jmbos oy obs smbodbymo gogagool
30dmf3g39 d0dbo @obobymo §dgrmgogdol Bodwgbl.

bogobogom bobodobomm sbggg dooBbgal, md badydom sgomdg oboddg-
3ol d0dob o dmbomybo 8gz0hébmgdol Jgdmbzgszado, dpzoigoalb @zoboma

06 o6 3L obeddgdnmb.

gbododobo, bogobogom bLobodobomm o3dsgmaomgdl  obeddgdnmol
bozobogom bobogobl.
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LOIBOOIG LOIBI0Y 3OOV

bogobogom bobogobo N08-44.019
2010 Gemols 3 ;gogbgomo

LOIFNL BOIOMOGH N30 3VGIBMIBGIBN ©Y LOLVAVGHONT ()
LOIFNLEOGNB(MIAdY

J-60 X (d9dgmddo - @obogdgdnemo) 2002 Gemols 17 ©0g3998b0psb @obod-
8353@00 5(*)830600 Stratorg-do (838@5078% - @03603’3060@0 ob dm330600).
2005 §emol 31 dobhl, 306 Jghgzone Ibmdoma bgmBg3bhymgds 03 dmpogzom,
bmd odboddgdgmds 303d3sbosd 9é doomm Fgbodedobo Bmdgda, boms o-
963% ob dsbmEobhgdgmo abgdhmbol - d-bo Y-obs dbboweb (dgdmgmddo -
©0&99H™®0) dob dodob o gobbmbdzogmgdgm 296 dmbomuybo, dgdogmddo
bggbyemyébo Bgz0fhbmgdalbzgab.

©0bogddg07mob Ibbowsb dmbomybo s bgdbyompdo 3gz0hdbmgdol Jgbobgd
0bggmédogooly domgdol 8gdga, 33306003 Joomm gobzzgymo Bdmdgdo
0b0dbymol vmbozzgmom, ®ydEs, obhgdhmbobomzol b onzobhgdos
obodmobobymo 3obgbolbdzgdmmds, bmgmb odol bogdobggooal débmdal
3009dbo 0035mobHobgdl. 30330600l dogd domgdymo Bdmdgdol 853wz,
©obgdhmbol Ibbopeb obogdgoymols dgz0hbhmgds  ob  Fghyzgpome.
07339, domy3g, obhgdhm©ds mazabogg obogoshogzom dghygzone 3bmdomo

bgm38g3ogmgde o odmas badbobybo.

obogddgogmds Lobhgmo Jgopobs 3obzgmo 0bbiobiool bobsdobommmdo,
o0 30330600l oz0bbgdmms  3obybolbdggdmmas, badydom sgzomdy
3oy gobbméb30gmgdgmo dmbdomybo s bgdbnomybo dgz0hbmgdols godm.
8gbododobo, g-bo X-ob Ibbhowob Fbmdomo bgm8gibhymgdol 8ghyzgnob
3dmboo 0gogg Lodsbmmgdbogo dgogao, o gooBbos Ggomado oo bg-
®om8yamo do8g8ol v®o®bgdmdoom obogddgdnmol gomogobyagmgdol o
8gbod0d0bo 30339bboE0ol go@obos o30béh gdmos adbogdgdgmm 3md3sbasl.

boodgmogom bobedobmmmd ob Eoszdogmaoms obogdgogmol bosdgme-

30 Lohogoda. 90badbymo gowahyzghomgds obogddgdymads bozobsgom §g-
boor gooboBogbe.
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LOO3ITHBNM BLOLOBOGHOIT ML 3MBNGBNY

boodgmogom bobodsbommm doohbysh, G©md ©odbogdgdgml odsb wobog-
dgonmol d0dobo gboggbrobm badndom gobgdml 354dbobs oo @olbeddgdymol

2063bmgmmdol oEz0l gomgdnmgos, GoE 9bgzg gnmobbdmdl gmggm-
33960 39300hmg30bogeb moz0byaomo godgdmb sbbgdmdsl.

30600006 ©o3boddgdgmds doomm 3mdgdo sbgmo gobgdml ndéhybggmbogm-
0o, 0bg39, 30600006 50bodbymo §3ggdgde odbogdgomol dbhommgymm-
doom ob ogm godmbzgnmo, ol 396 ©og30bbgde 3obybolbdgzgdmmds od
3g30hbmgdol godm, bmdgmbog wobgdpmbo sbmbogmgoms badboby-
bgmdbhozo@ ©od3gdogdebgdnm 30bdy.

LO3OLOBNM LOLOIGOIML 3MBNBNY

bogzobogom bobodobmmm b 0Boobgdl  bosdgmogom  bobodsbomml
3mBo3osl o doohbgzl, Dmd ©sdbogdgdmol gomgdnmgds gbogbmbm
bodgdom ok gdmb 8gddbobe o obeddgdnmol 2063k omgmmdaly Eoggabs,
éo(30bg39 3xmobbdmal gmzgmazodo 8g30Hdhmgdobzgeb mogzobygem badydom
3obhgdmb, obol dgogaol 3omegdgmgds (o obo dbmmme dmddgrogdol

3o EYOYMYO).

3qbododobo, ©odbogdgogmo 396 obbymgdl o3 3omEgdymagdsl, dodob,
bmpgbogoobogdgoymobadydemopgomdgbogosdmbamybopsbdbyemybo
dg30homgdol Jbbzghdmo, odmyzemgdmow 0dobo, gedmbzggmo ogm oy
05 50bodbymo ddgrgdgdo Eodbagddgdmol dbomggmmdon s dogbgoagow
0dobo, doopmm oy obs ©odbogdgogmds Bmdgdo sbgmo Jgz0fbmgdol
opdmboggbzbgmoc.

3qbododoboc, bogobogom babedsbmmem o33sgmagomagdl pobogdgonmols bogo-
bogom boBogedlb o 9¢mbodbymBg o30bégdl 3obybobdggdmmadsl 3m33obosly’.

5

03 bogdgdg Logobagom bobadsbommm gandbgde bmgmb boghabgzgmols 3émdol 3mogdLl,
obgzg 936™30330bhol  ©obgdnozol Lodgdom swgomdy gboghmbmgdobs ©o Eobogdgdgmms
20630 gmmoals gogdzmdgbgdol dgbobgo (1989 Hmols 12 0360bol otbgdogs EC 89/391)
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2009 Gemols 10 dobodyols bogobm bbomds
N.: 07-44092

2004 Hemols 20 005305)13, 6?]67836@(’0[5 (4)3600)50[5 Jomog @ogmBgo, 60@0)60
X Lodbobyébdo v0yg30bgL 2am030lb mo@gbol 3mBaiosdg. 2004 Homols 5 doobl
obogdgogmds bokogboom dodobms ©adboddgdgml sbogbomo ,7306mbm
43ggdal”, o0 Jmbrals, oboddgdol sgomosb [...] 3gdmgmdo 3oéoal dbébrowab
gbodmmmgogbo dgz00bmgool ggogdpgdol godm. @odbogddgdmoborzols o3
Pgbomols 30380360l J9dwga, dohmbo X 2004 Gemol 3 ogbobol Hgbomom
goomoz0byggmgl badbobybowob, bgbhomdymo gosoromdol d0dgdom. wo-
bogddgdgmds bodbobybhoweb gomozobygmgdol dgbobgd goofyzghomgdals
73960bmdobs ©o 303d3gbboiool dmmbmgboo dodobos Jbmdomo ©azgdals
bobodobommb.

boggbobggmol Lodmdomadm bodbmigbm 3mEgdbol 1015-g Igbemdy -
gbbmdom, 3obdbowgdmol bobBgmo dogmomgdws boggébsbzgmol bmdal
3m©gdbob L. 1152(2) oo L. 1152(3) dgbammgddy.

00bodbymo  ©gdnmgdgool mobobdow, woydzgdgmos ©oboddgdpmoal do-
dobo ©o0dg Hodob bowadbzgmm 3mdol godmyghbgds, goblboigmégdom, dabo
bodbobyboobgemagobynmgossbdolbdodebmdobpodobomygobodoboadobo
0l 3b0dobsgool gobbméogmgds, gobloggmégdom vbsdmogdgdol, 3bmag-
bogmo  goEeddogdol, ©ohobogbgdol, bgmdgizbgmgdol  gobobmgdobos
oy 3oEdbgezol boygbmgddo, 0dol godm, bmd véb bybos gmgomoym dg-
305 b mgdol dbbzgddma, ob 0dol godm bmd dob hzgbgds dobie ob bobogbhoom
dodob oo 3obgbolbdggogm 3obb sbgomoe dgdmbzgzgdol dgbobgs.

boodgmogom bobodobommmd doohbos, Gmd dopmbo X-ob bodbobybowob
300030b73mgds g3ndbgdmms bodwzom o bgbomBym dodgB3gol [...] o o3
dmhogom, gobo gobbs dob bgmB8g3bhnmagdol 9éo30bmbogbo dghysgnob
353m 30339bbogool Jomgdedy. bosdgmaogom bobsdobmmmd doohbos, bmd
dophmbo X-0b 3bboob Jbmdal 0bldgdEoobozgol bgbomdymo obmazgzgdol
8gbobgd 0bggmédozooly dofmmgds 93 abmggzgdol obodymgdol godbgdy,
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obgzg ©odbogddgomol opabadanmgds Jgz0hbmgdol dbompgdom, 83z3560
893006 mgdol  Fgbobgd  ymzgmazodo  3ph303gdgmgdgdol  Hodkdmmggbols
306939, Hob3moagbl godmbanzol mogobynmgdol dmbmpow godmygbgdsl
©d gbos Bomgmomogm bodbobnbowsb gomezobyogmgdol 6sdpzom o
bgbomdym bogggdzmoc.

bogobagom babedobmmml 3mBooom, basdgmaiom babedsbommd Bomgomes
o, bmd sbozgmomboboobogbo 3ob8&obgols sblbgdmdols 30bmogddo,
©0dbogdgomol  dbbhowob dmbompbo Jgzohbmgdol agodndg LoBogbol
dmdBogds mogobomoge dgodmads ogml badbobybowob szpmdsnybop
aomogobnagmadoly bozdobobo Logydggmo, bosdgmogom bobedsbmmmd

800@(‘0 60@06888@0@860, 6’)(")88@06 360600@8@88860 %88(")0) 8("788060@
©gomgogob.

Y Y 3
N N AN

gmazagmogsg %aammdaaqpob 800’)80@0[}606860@, [bdebOGO("’) boboaoémqpm]

dogmoEo3ohanmom  d3bogdl bosdgmogom  Lobodobommlb 2006 Fmol
28 bgdpgddbol goofhyzghomagdsl; sdbogem, dbobggdo dbybogdosh od
bodobormgdbosg dogmdabgmdedo, bopg bosdgmogom bobodebmmmlb go

ohy3g0homgdedog 0bbgdmdms; o bagdgh bgmaobme gobbobomggmaw na-
35360l 3580bbmbol bosdgmaigom bobsdsbommmb.

Y Y 3
N N AN

00©HBY3IONIBOL OBOOB0O
608md3386360b 0)0(4)0@0: 2009 6@0[5 0660(4)030, V, N. 66

3bmdob 3megdbol L. 1152(2) o L. 1152(3) dgbamgdol mobsbdo, ©ondsg-
dgmos obeddgdnmol dodsbm &oodg Hodol bLopodbzgmm Bmdol godm-
ggbgdo, gobboggmbgdom, dobo bodbobyboweb gomogobyommgds ob dob
d0dob o 3obodobo my bsdobpodobo obzbodoboiool gobbmbzogmygos,
3obbognmbgoom 9bsdmanbhgdol, 3bmagbogmo goEoddowgdol, ofoboy-
é900b, bgm8g3bhgmgdol gobobmgdobs oy gowobgozol bogbhmgddo, odab
godm, bmd ob bybos, gmgomoygm 8g30hbmgdol dbbggébdmo, o6 0dob
3odm, bmd dob B3gbgos dobio, ob LoBogbom Jodoboms 3obybolbdzggdgm
30blb sbgmo 8gdmbzgzgdaly gbobgd. Ibmdol 3mmgdbol L. 1152(3) dgbmols
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®0bobdo, domomoE 0mzmgos Jbmdomo bgmdgzbymagdol bgoolbdogbo
3obmdo b Jdgegds, bmdgmoi Hoboomdmgamdsdo dmeol 3mogdbol L.
1152(1) o L. 1152(2) agbq\ngémo& 0db0g0w, ©o7d3g0gmos obaddgdnmoal
bodbobyboob gomogobygmgos 0dob godm, Gmd dob  adbagdgdmol
Ibboob dmbomybo dgz0hdmgdaly godngddg bobogodbo 3modBos, gob s
0d 39dmbgg3900bs, bmpgbog 033060 bobgdgs dmbmpo gob3hobgs; sbgmo
30634 0obzol 0bbgdmdobomgol bozdobobop 396 Bsomgmgds ob ggodpo, bmd
dmbomybo dgz0hbmgdol Jgbobgd gobirbowgds Iniorgdnmgdgoom b vbol

3odgobgdnmo.

bogobogom bobadebmmm doohbgzl, bmd bosdgmogom bobsdebommd bog-
6706630)0[5 3bm3dob 3m@gdbob L. 1152(2) o L. 1152(3) dgbmgdol pobdmzgzoom,
0bodobmgdnmop doohbos, Gmd obogdgogmol dbbowsb gobibowgool
dmdBogds dmbomybo dg30hbmgdol dgdmbggzgedy, dmdgmms bodwgo-
mmdol oEagbog 396 dmbgbbs, fobdmowggbos godmbodzol magabyo-
mgdol 9bhabomsbopm godmygbgdal, o dgbossdobow, dobo Lodbobybowab

3omo30bnogmagdol 6odpzom ©o bogdobol boggydzgmb.
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606030J60MI 30CVEI3IONTJ60 BOHAMOO3IBL
0®O6OJB6OIMBOL 306OL IGMABNMN
©33360L 3063bNMZI() LOLOFIGITML

80 ©@OBY3300JOVVD,
036 @NBOL LOLOFIGMOIML 3VPVBEI3IONTIBNL
033 VBBNBLOIOE ©B3V3800HIdN0)

18.06.2010

bobodobommmd dmdhozobol 03gmoEas 96 o 33dgmazams o 9é goEosgBagbs
bodag 30(4)889'\’7 06[)@06(500’80 60@0[5063(80[50)80[5.

1964 §gomb ©odopgogm dmbobBgmal, 1992 fmowob dmygmmgdymo, og3b
bogddoobo Phmogbmmds dmdsobybgbomeb. dob ygdmbo 30mbbymnobol Sm-

30300 739300.

2001 Pemob 14 doobol dgmobbdgool boggydzgmdy, dmbabBgmy hgmgzmdyg-
bogoEogool badydomgdol 3033ghmgbiool 23po0l bgmddmazebgmo gobee.
2002 o 2003 Hamgddo, dmbobhgmol médds ggdmbds bym bodzgh LEoos
ombodymo Jgomobbdgool gonddgos. 2002 o 2003 Gmgddo, @hgmg3zmdgbo-
3930900l bodbbybol odhozmdgdol gogddgmgds gomofhyws. odogzg 9g-
0’)05b8360b %’06’8@36?30’ 80’)8503050 3omEgogmo gobs, 2004 ol 15
dobhoob dmygmmgdymo, 3306080 2 ©mg 3o0biy goghohgoabs maolbdo
(Hgg3mdgbozoEagdol  Lodbobybo bogbhiom Bgdmyozobosob ob  obob

QO&OSQO&)U&U@O)

2007 Gemolb mdhmddbol dmmmosb, dmdBogobol badbobybhdo godmyisbo-
©gdmmdol d5dmbiggzgdo gedmgmobes. 2009 fmolb 9 @gdgbhzmopsb dm-
gomgdymo, 2063bomgmmdoly dpgmdabgmdol gogabgbgdol godm, ob gody-
©3gd00 Fbmdobypbobme.

dmdhogobol mddom, Lodbobybddo dob dogh gogwgbomo ©mggdo 3mbe-
@(4)0383@0 b@&)gbggpo orgqpoqpmbob (PTSD) 6(470@00, 6)06 dobo 303(4)0)[5360[)
3gmobgomss godmfzggmo, 2002 oo 2003 Hemgdda. 2002 Hemowsb 2006 femedwg,
Jmbobhgmgl obi bgmagobo dmdoggdos, obi 3bgdos ogmos 3m3d3sboal
Pobdopgdol dgdmbzgzgedo o obg - 3gbbos (obsdopo ogbhmazgdom 3gb-
booBg). obgzg, 33306003 gowagbogmo Eo@mzgs dobo gdodol vbgabodo.

3ghmobol Lobodobmmmd bobBgmo Boobol 9633moybhgosbmeb wozozdo-
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bgdom ob Eoo3ddogmagoms. odol bogggdzgmo ol sbol, bmd sb vbob
0gbhoggogobgdoo, “md dmbobBamob ygbmbgsds bobgmdgibymgdm
3bygbzol  30mEgdgmgogdo  (considerate duties) @oobmzes. 2001 Hamol
dmmmb, badndomb gmgdbodompbdo biomo (bobgmopab dxdomds) gzgme
06033 mImobmgzol  gogddes. 2002 ol 00bzbol  Hgbommmdomo
bogzgopéo, md dmdhozobds ©g3gddghdo mzol vbgobodo vé Hobowgabo,
aoboggdo gobgdmgdgdol gomzgomobfobgdom, dobpogzom wmobowggbos ©o
0é Jg0dmgds, mozEobbdo Boomzgommb. sbgzg, o ygmgoms bymdgiby-
™gd0m gogmzomobfobgdgmo ©o 730bmbm, gggbmbgdol dbboweb @Hgmg-
3037b035(30980L Fgoobbdgdols goyddgdol dzmgmmds. dgmobbdgdol goyd-
dgd0b gb Izegmmdgon gi3bm dghow dmdhogzebol Lodbobyddo gogrgbom
hmbmob ogm ©o3z9330bgdnmo. dgmobbdgdol mobobdew, 3bmgdno nbos
393hdgmgdnmoygm dmdhozebol, bmaméiz 237930l bgmaddmgabgmal godgdy,
oydEo 99 95dmbggzedo dmadgdbs 3md3bmdobo. sbgzg, 30330600l nogdrmbols
30962009 Hmob30bgdhgdoom pomabomgdymogagdegbomo gmgdhédmbyma
qobe, bopsg Lopdobo ogm ,Lodmdsgmm gomsgobygmgdsdg”, gbgdmoes
dm3dBo3z0bobogzol 23130l bgemddmgabgmol ggnbdiool BodmBmbrgosl e véo
-, bodbobyboEob gomogzobygmgdel” o gb gogggddmss dgomol gogdozbol
b3 8200330

dmdhogobol ©3gmoEool mobobdow, 30bzgmo abbhobiEool bobsdsbommmd
BoJH00b ©o3gbol @hmb Jgsemds ogdze @ gowagyw dgdmbagagdl
bobgdndow oé dogogo. dbgzg,dobod@zoEgdom,dm3obybgboé b dmyoggbos
dgobo gobdobrhgde, oy Gophmd 3ommd@s dgmsebbdgool gonddgdel oo bmd
9b 3o 89303006 mgdgem” boboomlb badl ybgedl.

bobodobommd gobo mdzs babBgmol ©szdegmaomgssds 0d dodgd0m, bmd
dmbobdBgmgd 396 dmobgbbs dxmobgol ednzoigde.

ob 3phgoaegde ob, Gmd 3md30bool 396g239bnho 3mbibgHnmo© dmdhozebols
893006 m3900L  3ommdEy, &opaob bodgdom  dobmdgdal godzeEhgos
(w3030 godmpbomgdol gomEgdnmgds) gbgdmee yzgms ©obogdgdymb.
ob ggogpo, 43 dmdhozobo gomegdnmo goboo, mozolb J3goebogmadyg
(38080L §036g38), “GmIgmmog bygmddmgobgmmob) gb 3edgeptgdgeo
Pabgdo gog3dgmadobs, 39é gobobomgds, bmami dobo 3mmggzgoobazob
03mmobhgdol Jgmmos, “Dopaeb 3mmgggdobmgol goboggoe ogm, émd
smbodnmo godzoEhgogmo Hgbgdol obogospmbo 39bg2dgbmo ogm o b -
dmdhogsbo.
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abggg, 2002 Gemols 7 00b3ébol boyzgogdo oéb gmagoms gbodobmmm, Ho-
356 d30mol og30dgmamds dmdBogebobogol dgydmgdgml ob bros,
bodgdoml dgbbmmgds gobgaddm. bmbgo dedo ogm hgmgzmdybogsiogdol
bodbobybols 3mBomogbo dbobg, ob b ogm 393806 g07mo mayolbdo 0godo-
39600 ymaggbobmab.

0odho, Gm3d Jmdhozebl bodydom dobomes gogggddmdol godm gmbiom ob
80380@0, 80[}88 '36(90 888(‘)80’)60686060 88683‘886@0[}@)80[5

obg3g 90bobodbogos, bmd ybedobmmm 83603365805 ymzgmmzgol oé bodbagl
30boo bogbolb Jgmobgelb oo bobgmdgzbymgdm 3ébnbzel 3omogdgmgdol
©obm3g30b.

3q3mombodymo ggodngoomeb godmdpabody, hgmgizmdnbogogogdol 3bm-
99hob goobbgdol gonddgelb degmmds ogm dodsbmymeo 8ébs dmdhozebols
333069806396, 965350 -3md30b600l Igdomdals gg3gddoobmdol gedéboaly3gb.
0dob godmofizos ob, bmd sbomo Fgmebbdgool mobobdow, bmm 3diokg,
dm3hozobl 3306080 2 ey bodbobyhdo ggedoznbom gmabs oggome.

bmgmbiz bobodobhommd 0pbodbs, dmdBozobol dogd smbodyma dm3sbybol
J3ggdgd0 396 9m0gdgde bobhgdonyé o 0dol godm, bm3d dom femgdo odmbgdl
g6 3obgoly o obgzg, obE ob 9ol mzomboBobm, bmd 3 Jdgogdgdom
dm3obgbggdo dmdhogobol moblbgdol Fgmobgoel, odiobhgosl o6 dobomgal
Inogmo gobhgdmb 543bsl 3pommdebgb (sbhowol3ébodobsonmo 30bmbaols
®0b65b3o@, mbo 3obmds ghomop: dpbymo gobgdml dgddbs o ©adiobgds/
moblbgool  Jgmobgs, obol  opgomagdgmo  3obmds  olbibodobszool

©obeIH30EgomoR- gb ©b33] 3EEIEIdS dgmobaol gd=bazgzgsdy()-

©obogddgogmol (3mdBogoboly) mrobnéd dpamdsbgmdsl (Jobhmbgms gos)
@\) 806080@’36‘)0@ U%QUQ\)OS@BGB bob@oq\)og 838\)(")60[} gabod@(’]&@m&ol},
3903ghod 3phégm gobgdmdy bogdada. odol gdodgds obog, ©md dmdBagabols
808(4) @Oboba@a&a@o 8880’)b883860 @6)(")80 dOQZ)OOB 80€8@0Q’0 08("') ($Q’\Y7060
0dmbgdpe gh®dobgmlb) gbhmdobgmolgeb ©o dom bbgopobbgs 8gdbdy-
@300 393w

00gigdo, bmd dm3obybgl 2002 o 2006 Gmgddo obobsobo qobobbyda
Pobogmoligds b onmos, dob doghgg ©obobymos, bmgmb gobsbbybo
3560mo ©d 9hd bmgmbs - dgmobgol 853503960 bofomo.
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30MOLO “FORKLIFT SYSTEMS, INC.,”- QL 60600Q0©J38

1993 fgmo
bom. 92-1168

dmbodobmmyg ™ 3mbmébds  bobodebommlb dogh gbobdow domgdymo
3509hg3900mgod fobdmomgobs. dmbodobmmy biomosd o dmbadsbmmy
3063076 3ds 0obdbzgodo Jmbedlbgdgdo ofhgbgl.

dmbodobomyg ™' 3mbmbols dogh fobdmpagbommo bobodsbmmmlb gowshysg-
(HOTgod.

od bogddgdo B3gb 3dbzgmmom ©obzbodobogogmo ,dgybopbdygmagmo be-
dgdom gobgdmb” (sgégmzg 3bmdomo, bmgmbis ,dphégmo bodgdom gobgdm”)
606805)@350%3 1964 Gemols boameondm 7Bmgdoms doghob 30b3@3om, 78
Stat. 253 b m3gmBoy gbhmdgds dgzos 8ggbmgdnmo 3pomgool 3mogdbol
83309a0 Igbamgdoom: 42 U.S.C. 2000e et seq. (1988 ed., Supp. IlI).

096980 3obobo dgbgzgbo ogm sm3ndzommdal goddoboggdgm 3md3sbosdo
“Forklift Systems, Inc.” [893gado , @& 3moaggpo’], 1985 femolb s3bomoapab 1987
Pamol odnmddéedpg. Bobm?d 3oéb o ,g3mdzmogghob” 3Ggdoogbho ogm.

dogobhbopms boboedebommd osgebs, Gmd gmbimoaoggndo 3obobol
dgdomdol 3gbhomedo, dobeo bdobow oggbgdos dob Jggbopbgmagols do-
bo bdgbol godm o 3oéabo bdobow bogdmos dobal véobobybhzgmo bgd-
byomyéo bobol 3003gb¢oégdal bodadby. 3oéhad sébogbmbgm gobds 3oéabl
bbgo ©06033bmdmgdoly mobeobfibgdom: ,Jomo bobh o bo goggagde’;
13930 33306780 Jodozbmdol dgbgzgbon”; o bym digady, gbmbgm doob(
IPmo dob ,bymgmo Jogma” (App. to Pet. for Cert. A-13). ©odopgdoom, bbzgdol
00bobHdgdom, dob gobopbows, ©md ol o 3obobo pbos Fobymoysbgb
“Holiday Inn"-30 [3oé0bob] mofhoboybgdsdy bobogobme”. 0dszg, 33. A-14. 3obwad
60dgbzgédy bobmgs 3obobl o bbgo Jom 096033bmdmgdl, dmbgigdo
0dmgmmo dobo Jobgmol Hobs 2000@sb. ol 0oh33g ybos bogbgdl 3oékabol

o bbgo Jomgdol §0bs8g oo Jommgol oo o3bhga3ol v30magds (0d3zg, 33- A-14
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-A-15). obs 53909305 bggbyomybo Jobosbbol 303gbnobgdl Jsbobol oo bbgs
Jomgdol Bodymmosds (od3g, 33- A-15).

1987 Hemols g0 vg30bH™o, JobHolids obogmo Jobol Ji3g30bmob ©ogez-
806g300. 36603 3033063700 godmbad, b3 3oébobo Jgybosbymagomo ogm,
6)0@606 ol dbmemme bpdbmdps s dmwodo dmobows (0d3g, 33- A-16). dob
30bmdd o@m, bmd dghyzghos 933306 J3g3oL o ©d 3obmdob bogndzgmdy,
3obobo  bodbobydhdo ©obhs (odzg). doghed, bgdwngddbol ©obofhyoldo,
3obod dzgmgdgbop googbdgme; Gmizd 3obobo vdBo@gds goboggosl
Qobimoghob ghom-ghbo 3mogbhmeb, 30bw©ad bbzgs ©b3ddbmdmgdals
00bEobHdhgdom Jzombo dob: oo goszgmg, 93 3o3b... go@pomogbo bgdbo
©330b 0 Jodom bomodmb?” (odzg, 3. A-17). 3obzgm mdhmddgbl, 3aébobds
doomm moz0bo 3nmgbomo 9653mondgds e bodbabybopab fogome.

30bobde ghogme gmbzmonpb oo 93¢ 303g0©s, ©md 3ob ol Jigze 7ddbos
3ol Fgnbobdymaggem badndom godkgdmlb dobo bgbol gedm. Bggbmgdymoa
3noHgdolb 1mgbgbol Bno boombols bobodsbmmmd, goodosbhs bo dogobibol
06306080 o bg3mdgbooiogdo, gb bogdg mobybhymow godmogbows (ob. g3.
A-31), 935 b, EdsEg0bs, dmd 3obal Jigze vé gdbows Jggboibdymagm
306 gdmb. bobodobmmmd ombodbs, Gmd 3sbeob Bmgogbma 3mdgbiodo
L0003mEgoEs 30bobl o spedgmmgdos bgdobdogh gmbogh  Joml”
(0d3g, 3. A-33). dogbad, gb 3(*)836@0(4)360 W& ogm obgmoe ddedg, bmd
dobommpbgmo gmaomoym 3obobol gbodmmmgongd 3gmomomgmdsdy
bgbomdymo gogmgbol dmbpgbs. gmbogbo Jomo dgbgrgbo, ogogg Sobm-
39030, obBgdmes Jgybosbymaomo Jobpal 3mdgbiobgdom, dogésd dob
J3939L 96 dogmhgzoe 03 pmbobogzoly, &md gogmgbs dmgbrobs 3oéol dogh
bodgdoml gbbymagdsdg”. ,3g obi ol 3zghs, bmd Jobobo bydogdnnbow
0dgbow JggboEbymaomo ogm, bmd dob Bosbo doswgs. dsbmamos, 3oboad
dbogz0mz9é bodwgomop dooggbs dgybopbymas 3oébobl, dogéed oéb 3z9by,
é™3d 356 Jgg3bo 0dgbo ognobgme bodgdom godgdm, bmd dgdedobgdgma ob
3gpéoEbdymagmo gmagomogm 3obhobobmgol” (od3g, a3. A-34 - A-35).

©0bogddgo7mol ggbogmmmgond 3gmomomgmdsdg bodgobdabol, boombymads
bobodobhommmd go0daobs bommdm babedsdmmmb 3bgiEgogbdo (ob. bgdowoy
“Osceola Refining”-ol 60600@8{938 (Co., 805 F.2d 611, 620 (CA6 1986), bgbhgbgbo
o goo@o, 481 U.S. 1041 (1987).  3dggbogdgmo dnomgoob dggdsby mammdol
bosdgmogom bobsdobmmmd dmzmg, 3odmyd3gybgdgmoe gowafyszghomgdon
dogmado o@mzge Goombymo bobodobmmmlb gowahyszghomgds.

B396 dogomgom bobhgemo 507 U.S. _ (1993), boomos gowsogsghysode 3mbgmoadpo
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mdgob Jmbol, 0doboob ©o3o3dobgdom, oy Godrgbow Lodobmes, 39399
ddodg gogmgbs dmobpobmlb  obogdgogmol  glbodmmmaonb  3gmam-
EM™8dg 86 3obod0bmdml JmbobBgmol sBosbgos 0dobmgol, bmd Lolbs-
dobommo goboBogbhogl, bmambys ,8gybhsEbdymagmo badgdom gobkgdmlb”
3g30hbmgds. (quid pro quo 8gz0fémgdsl of sgomo 9é 3dmbos).

Il

1964 Hemols boamdoqpodm 3@@363605 od(i)o gpoabodagégqpb 355)d0gp03b ,0b-
0300006 Hoboomdoga obibadoboiosl dob 3033gbLooolosb, abogdgdals
305)(06360’)05 b Joboobmob ob 3(‘0030@380360')06 ©30330Hgd00m, o3 0b-
o300l &Hobob, 3060l gggébol, bgmogaol, bdgbol 86 gbhmzbymo 3nmzbo-
mgdol godm (42 U.S.C. 2000e-2(a)(1)). bmgmbi gobzdabngom, bagdgdo “Meritor
Savings Bank” 30bbmbol fobosmdwgg® 477 U.S. 57 (1986), gb gdpmgds ob
393m030b3mgds dbmmm g3mbmdoznéo obbgmdgbobgdo ol zbedobsozooom.
0088 ,obogdgool 30bmdgdo, Jobosblio ob 3bogzomagagde”, Hobdmabgbl
30636 gbol 20b3&obgal, ,o30bhobdobgdmms domgoobs ©o 3odozo3g0l
700bobhmbdm dm3ybmdol domgm b3gdndl” ©oboddgesda, Gog dmoragl
03hgm3g 9©5d00bg30b 0dymgdsl, 0dndomb alb3bhodobozogmom dpdym
ob gga&ogbagmqmqp 606)380080 (odga, 33- 64), 60@0&)363@00 bodag Nadels
0bzgamglboly Hgmolb o gbgdgool gdob@odgbpo dob3obiol foboomdwga”,
435 5.8.3702,707 , 6. 13 (1978). bomgbog bodndom spgomo godbdzsmymos
,,QOB&&OSOBOBOHQ@O 8330636000, @0@06300) ©o @08@05)3600)”. 477 5.9.9,
33. 65, bmdgmoi ,bozdobobow ddodg ob gmazmobdmdizgmos 0dobmgal,
bmd Jgazommb dbbggbhdmol ©olbogdgdol dobmdgdo o Jg4dbob Igy-
éo3bdgmaggmo badgdem gobgdm”, (0d3g, 83 67 (3ohobgoolb 8ogbom nébhbo-

mgdo s dbdgomagdo gadmnmagdnmos), dg-7 mog0 0bmzg3oe.

gL beobpobmo, Gmdgmbsg 3owgs gbhobgm 3o00bandhgde mgl, Bob-
dmo396Lb dgomgoné 3mBaioslb 0d bgdobdogébo Jigzolb goboBogébgdsl mbol,
bmdgmoi dbmmm 90dsdgmmgdgmoes o 0dol dmmbmzgboly dmbol, bmd
930393 godmoafzoml bgmdgbobgdo gbogmmmgogbho ©oBosbgds. bmgméys
dgho@médo vm36086gm, ,dbmmmp gdomgpol Hobdmmdds, bmdgmoi om-
830530l 3édbmdgol vpmdéogl obogdgongmdo” (Jows Fodobhgdol bodbgda
30dmH™3907m00), bo3dobobo b sbogbl gogmgbol obogddgool Sobhmdgedy
0dobogol, md boddgdo Bogbhmml dg-7 mogo. Jigze, dmdgmoy 9éb vbob
bozdobobo 3dodg o6 gobdbdzomago 0dobomgol, bmd 8gddbols mdogdnnéow
Inédgmo ob Jgpbopbdygmagmo bodgdom gobgdem - gobgdm, bmdgmbeg
ambogbho  spsdosbo Bomgmops Ipbymow b Jgybopbdygmaugmoee, -
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3ogde dg-7 o930l dmgdgrgdol boygbmlb. ogoggbsobs, oy dbbzgbdmo

bndogdhpéo 96 smodzedl gobkgdmb dgybosbdymagmen, J3g3s Ggomybop
06 (33mol dbbggd3mol Eologdgool 30bmdgdl. dgbsssdobog, dg-7 mago b

0(4)@8880

dogéod, dg-7 mo30 3mddgrgdel ofggol debod, bobed dgdogofdbmgdgmo Jdigzo
30dmof3g3Lb bgbznm 93mommdsl. ol zbodobogogmaeo JdgybhoEbdgmagmo
bodndom gobgdm, obgmoi 3o, Gmdgmoi 360336gmm3z06 gogmgbols ob
obegbl  oboddgdgmol  gbogmmmgogdh  3gmomomgmdedy,  8gdmgdl,
bgmo dgn8ommb o bdobhow Bgndmol 30mgi bgmb ©06s33bmdmoal dogéh
bodgdoml dgbbmmgdsl, oé fosbomoaligdl dob, obhglb Ladbobyddo @ bgmb
3gn3mol dob 30bogbym Hoblbgmaeda. dghoi: o3 bgmdgbobgd go3gd@gdl émd
0930 ©3060mm, mozobmago ol godho, Gm3d Eobzodobsgonmo Jigze
0gm 0dgbo ddodg ob gobdlbdzomaego, bmd dob 593bs olbieddgdnmobiogol
dgnboEbdygmagmo bodndom gobgdm dobo Mobol, bdgbol, bgmogools b
96mzbymo 3ym3bomagdols gedm, ghobsomdmgggos dgdzomg mezol noybm
obom  Hgbl bodndom sEgzomdy mebobfmbmosbmeb  ©sz380ékgd00m.
8530dbHnbgdgmo 339, Gm3gmos ombgbomo ogm 3géonhméd8o o domomgds
033356 gobgdmdy, bmdgmo ,03gbor dmfhedmymos ©obidbadobsgooom,
bmd  bbhgmop  obopgghgol pdiodgbmdol Hobdmdowggbgmo  dydgdals
383603(4) ©o q;bodmgpmgogé) b@oéoqpa@m(’)ob”, (%380)07, 33 66 (Rogers v.
EEOC, 454 F.2d 234, 238 (CA5 1971), bgbhgbobo ob googs, 406 6.3.3 957 (1972).
70bdsmmE  Hobdmowggbl Fg30Hbmgdol n3007bgbow  vmdsdgmmgdgm
dogomomb. sbgmo dogomomgdo b 93mgol Bpmazabl 0dabs, oy &o gbos ogmb
bobodobommdo goboBogbgdswo.

3qbododobo, B396 3329600, Hm3 boombymds bobodebmmmd seydge dgomas,
bmpgbog odiabho googgme 0dob 3o 3393939, 939393 ,bgbomBdnmo gogmgbs
dmobobs oy 0bo JmbobBgmol gbodmmmaond 3gmomomgmdsdy” ob
1303006300 7 565 Fobm3z0L EB0bgds”. sbgma Jombzgs vbobogobm odigbdb
039098 ©o godhgdol godmddogdmol gpdopmgds gowosdsb 3mb3ibgnym
gbogmmmgogd 30sb3g. 93 gemgdgbpl 30 dg-7 moz0 96 Fmambmgl. bo mdds
16009, dg-7 mo30 3bdomogl digzob, Gog bgbomdym gogmgbols dmobogbl
a™b0géo 930060l gbodmmmgond 3gmomomgmdsdg, 39ékged 3obmbo vé
893m0q30bhgmgds ©dg3960 Jigzom. oy gobkgdm gmbogbymon Jgodmgds
0gdbob o ddymo o 9mogddgde 3omgs Gmgmbs Inbymo ob BgnboEdymaggmo,
(ob. dgbohmbo, 333mm, 33.67) o 5bbgomdl bagobmgos, bmd ol s3bgmay
Rbodmmmgogbo ©sdsdosbgdgmo ogmb.
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gb b b0l o mogobo dpbgdom obz 8godmgds ogml domgdonoznbow
3bno Habaoe. emgb B3 o9& 3g030600m bagdobmgdol Fobsdy, dobnbo gog3gm
g3gmo dgbodmm  goombgol, bog dob 330380bpgds, o6 3mbibgpymo
30dbzgmmom ©obogdgosdo mobobfméo Jgbadmgdmmagool 3mdobooly sbogm
é9anmoE0gddg 03 bogombmob ©o30330bgd0m (58 Fed.Reg. 51266 (1993)
(proposed 29 CFR 1609.1,1609.2); sgégogg ob. 29 CFR1604.11 (1993). 303603, B396
89330dmoo 30d30m, b3 gobgdm ,dpdgmo” ob ,3gnboEbdygmagma” sébol
oy 0bo, gobobodmzhgds dbmmm yzgme gobgdmgdol gomzgamobhobgdom.
ol dmoEogh ©obibodobogogmo Jigzol bobdobglh; dobs boddadgl; ool
356339350, 93939 b0l goBdoznho boggbmbob 533390, JggboEbdgmagmo,
oy ob bmmme JgnbsEbdymagmo gbodol fobdmmddoly dmoiagh, oo
0dol 30339390, J3g30 9bogmbozbgmop oy 03bgds pobogdgogmols dogh
bodgdoml 8gbbymgdsdo. Eobogddgdgmol ggbodmmmaonéd 3gmommgmdsdy
393mgbs, G mdds 3bws, ©gmg36@H7éos 0dob goblodmzbobomzgal, dobmmo
dooBbos oy obo ImbobBgmgd 30bgdm Jgpborbdymagmop. dogéed,
dobmomos  qgbodmmmgogbo Bosbo, yzgmo ©obobhgbo bgmazebhydo
RoJhmbol  dbgegbo, gemzomobhobgdnmo gbos 0dbol, bmdgmodg gbhooa
30JHm®ol 0bbgdmds ogEemgdgmo oé vbob.

QOOImoggh3d 900bs, md agbadgmgdgmos 0dol dmmbmgbs, &™d Jigzo
bgbhomBym gogmgbol Pbos vbrgbrgl gbogjmmmgond 3gmomomgmdsdy.
odobs  dogbgoogo, ob 83p303gol, Gmd boombymds bLobedsbommmd
bLPmbop godmaygbs Igbhopmbols bpobpobd@po. Bggh ob 39mebbdgdom.
bo0mbymds bobodobmmmd dobomaoig doohbos, bmd badydom gobgdm
b ogm ,893080bgdgmo 96 ©odadiedbgogmo”  3obobobogolb. Fogéed,
bobodobommmad gb ol zzbs oomndbs dogbgdedy, bmad Jig3s 96 ogm 0dpgbow
ddodg, “md Jmbommpbymo gmgomoym JmbobBgmol ggbodmmmgogbo
3990mEmgmdobm3zal 30sbol doggbgds, o 3obobo oéb agm bydogdhpdow
0dpgbop  smdgmmgdnmo, bm3d  gobgpoms  ©odoobgde.  boombymo
bobodobhomml dogh 03 0bobfimbo bipoboobngdol godmygbgdel dggdme,
303mgbs dmgbobs dob bodmmmm goofyzghomgdedy, gobboggmbgdoma
0dob gomgomobfobgdom, bmd b boddy obybygmo godmopbows (0dag, 33-
A-31).

3qbododoboc, B3gb 333000 bosdgmaogom bobadsbomml gopofhyzghomgdal
©d  300bpbgde  Loddgh  bodsbmombebdmgdol gobogbhdgmagdmaw, o3
dmbodbgdol Jgbodsdoboc.

obg goohywe.
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1. INTRODUCTION

The present research explores the law of harassment in different countries,
history of the concept and relevant standards of EU and the Council of Europe
with regards to harassment. This research aims to provide critical analysis of
the respective Georgian legislation or mostly the lack of it and to identify the
issues, which should be considered in the process of drafting of legal regula-
tion of harassment.

The history of development of the concept of harassment shows that it
emerged within the law of non-discrimination in the United States, while it was
the psychological studies related to mobbing which triggered the attention to
the phenomenon in the European countries and led to the focus on violation
of dignity. Despite the different paradigms developed in the US and Europe,
the concept of harassment has first emerged as part of the labour law in both
places.

The EU Directives broadened the scope of prohibition of harassment and as
a form of discrimination it is also prohibited in the sphere of access to and
supply of goods and services in public and private sectors. The members of
EU, which were bound to transpose these Directives into the national law, had
adopted the respective legislation. Now they prohibit harassment, which is
related to the grounds of discrimination enlisted in the Directives and involves
unwanted conduct, with the purpose or effect of violating the dignity of a per-
son and of creating an intimidating, hostile, degrading, humiliating or offensive
environment.

The comparative analysis of legislation of other countries, demonstrates that
the harassment regulation may conflict with the constitutional interests in the
protection of freedom of expression and principle of legality of punishment.
The risk of such conflict calls for particular attention in the process of law-mak-
ing on harassment in Georgia. If the scope of the legal regulation will be clear
and balance will be stricken with the conflicting interest of freedom of expres-
sion, the prohibition of harassment will clearly play an important role for the
protection of groups undergoing discrimination on different grounds from the
violation of their dignity.
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2. HISTORY OF HARASSMENT REGULATION
AND ALTERNATIVE PARADIGMS OF ITS
CONCEPTUALIZATION

Harassment, as legal phenomenon, has first emerged in the case law related
to prohibition of discrimination under the Civil Rights Act of 1964 of the United
states. “In the American conception, “harassment” is a form of discrimination,
a way of tormenting members of minority and other disadvantaged groups
seeking upward social mobility through work.”* The Civil Rights Act, which
obligates private employers not to discriminate on the ground of race, skin
color and other characteristics, was adopted to end the discrimination against
African Americans. First it was harassment on ground of race which was ad-
dressed under this Law, however at present the cases of sexual harassment
are the most wide-spread and they are considered as cases of discrimination
on the ground of sex in the US.?

The idea to address the problem of harassment in law traveled from US to the
continental Europe and despite the fact that the European Law also consid-
ers harassment as part of the anti-discrimination law, in contrast to American
counterpart, it clearly emphasizes the protection of individual dignity:® In ef-
fect, there are now two paradigms for harassment law in the western world:
the American anti-discrimination paradigm and the continental dignity para-
digm. In principle these two paradigms should not be mutually exclusive.”

The emphasis on dignity in Europe is due to the popular studies in psychology
related to psycho-terror, so called “mobbing”. The main achievement of these
studies was to show that the implied wrong in harassment endangers not
only minorities and marginalized groups, but any person, regardless of their
characteristics, may become the victim. Konrad Lorenz coined term “mob-
bing” in 1958, when he was observing behavior of herd animals towards the
newcomers. In 70s of the 20" Century, Swedish psychologist, Heinemann
used this term while observing the behavior of children playing in schoolyards
to describe the group behavior, which took the form of ridicule, humiliation,
ostracism and occasional violence.

1G. S. Friedman, J. Q. Whitman, The European Transformation of Harassment Law: Discrimina-
tion Versus Dignity, 9 Colum. J. Eur. L. 241, 2002-2003, at 241

% |d. at 266
*Id. at 246.
41d. at 243
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Industrial psychologist, Heinz Leymann applied the same concept to adults,
when he started to study the frequency and effects of humiliation at work-
place. Leymann categorized the psycho-terror at the workplace in five groups:
a. attack on communicative ability (limiting opportunity to express oneself,
interruption, screaming or loud criticism); b. attack on social relationships (not
responding to the discussion initiated by victim, prohibiting other employees to
talk to the victim, placing victim away from others); c. attacks on social image
(spreading rumors, ridiculing, making vulgar or other demeaning statements
or sexual offers to victim); d. attacks on quality of workplace (not assigning
any work to victim, assigning senseless tasks or insulting tasks); e. attacks on
health (assigning health endangering tasks, committing minor acts of abuse,
such as slap or sexual assault).

The problem gained particular momentum in France and later in the whole
Europe after publication of the book “Moral Harassment” by Marie-France
Hirigoyen in 1998. This book was followed by multiple publications on the
topic. According to Hirigoyen, moral harassment at the workplace involves
“any abuse, particularly behavior, words, acts, gestures or writings, which are
capable to infringe on personal rights, dignity or physical or psychological
integrity, to endanger persons employment or worsen its working conditions.”
The scholarship on moral harassment mainly identifies three categories of
behavior: a. abusive communications (screaming, shouting, telephone ter-
ror, unjustified criticism, violence); b. destroying the victim’s status at work
(through public insults, spreading rumors, sabotage and physical isolation); c.
demeaning tasks (assigning senseless tasks, no tasks at all or tasks, which
the person is not qualified for).

These studies have transformed the American doctrine in two significant ways.
On one hand, the theorists of mobbing took painstaking efforts to demon-
strate, that this type of behaviour happens not only in the relationship of su-
pervisor towards its employees, but among employees as well and this is a
process, which can continue for years. On the other hand, choice of Hirigoyen
to entitle the problem as “moral harassment” aimed to underscore, that this
was an universal problem and was not circumscribed to employees of one
sex. However, Hirigoyen herself observed, that women most often fell victim
to this kind of behaviour.

> Heinz Leymann, MOBBING, 2002 at. 24, in G. S. Friedman, J. Q. Whitman, The European
Transformation of Harassment Law: Discrimination Versus Dignity, 9 Colum. J. Eur. L. 241, 2002-
2003, at. 249
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In line with these developments in psychology, it was Sweden, which first ad-
opted regulations with regards to mobbing: it took form of a regulation of the
National Council of Occupational Health and Security. In Germany, scholars
developed the harassment doctrine within the labor law through extending the
“obligation of care” of employers and through interpretation of the constitution-
al personality rights. In France, amendments were adopted to the Labor code
to prohibit moral harassment in 2001.

It is noteworthy, that in the same period, the European Parliament adopted the
Resolution on Harassment at the Workplace 2001/2339(INI)°, where it stated
that different forms of harassment at the workplace, including bulling, was
wide-spread, but less explored phenomenon, which affected the workplace
safety. Therefore it invited other authorities of EU to take measures for regu-
lation and prevention of the problem.

However, turning point for widespread regulation of harassment, as a form of
discrimination was adoption of two EU Directives in 2000. The Directives re-
quired from the member states to prohibit harassment, when it was related to
legally protected grounds. Despite the fact that harassment is recognized as
a form of discrimination under the EU law, its definition shows, that the main
elements are violation of dignity and creating humiliating environment. Once
again, it demonstrates that European regulation of harassment emphasizes
the protection of dignity.

Summary of Key Points:

v  Legal regulation of harassment presents part of anti-discrimination law
in the US, while European counterpart of the regulation emphasizes the
protection of dignity, despite the fact that EU Directives also consider
harassment as a form of discrimination.

v Regulation of moral harassment in Europe followed the psychological
studies, related to abuse and humiliation of individuals at the workplace,
which may take different forms (humiliating communications, destroying
the victim’s reputation, giving demeaning assignments). Hence, the doc-
trine primarily and mostly was developed within the labour law.

¢ Available at: http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+RE-
PORT+A5-2001-0283+0+DOC+PDF+V0//EN
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3. STANDARDS OF THE COUNCIL OF EUROPE

APPLICABLE TO HARASSMENT

A. EUROPEAN SOCIAL CHARTER AND CONCLUSIONS OF THE
EUROPEAN COMMITTEE OF SOCIAL RIGHTS ON HARASSMENT
IN THE WORKPLACE

Article 26 of the European Social Charter, which Georgia is a contracting party
to, provides for protection of right to dignity at work. Paragraph 1 of this Article
addresses sexual harassment, while Paragraph 2 deals with moral harass-
ment, as the Committee names it:

Article 26 — The right to dignity at work

“With a view to ensuring the effective exercise of the right of all workers to
protection of their dignity at work, the Parties undertake, in consultation with
employers’ and workers’ organizations:

2. to promote awareness, information and prevention of recurrent repre-
hensible or distinctly negative and offensive actions directed against
individual workers in the workplace or in relation to work and to take all
appropriate measures to protect workers from such conduct.”

The Conclusions of the European Committee of Social Rights shows that ha-
rassment is not explicitly considered as a form of discrimination.”. For exam-
ple, in its Conclusion of 2010 for Andorra, it is stated: “The Committee recalls
that, irrespective of admitted or perceived grounds, harassment creating a
hostile working environment characterized by the adoption towards one or
more persons of persistent behaviours which may undermine their dignity or
harm their career shall be prohibited and repressed in the same way as acts
of discrimination. And this independently from the fact that not all harassment
behaviours are acts of discrimination, except when this is presumed by law."®
Thus, according to the established approach, harassment is a form of unequal
treatment, which can be fought by the states as discrimination, despite the
fact that not all forms of harassment are discrimination.

Digest of the Case Law of the European Committee of Social Rights states the
following with regards to Article 26§2: “Article 26§2 of the Charter establish-
es a right to protection of human dignity against harassment creating a hos-
tile working environment related to a specific characteristic of a person. The
states party are required to take all necessary preventive and compensatory

7 S. Besson, Evolustions in Non-Discrimination Law within the ECHR and the ESC Systems: It
Takes Two Tango in the Council of Europe, 60 Am. J. Comp. L. 147 2012, g3. 178

8 Available at: http://hudoc.esc.coe.int/eng?i=2010/def/AND/26/2/EN
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measures to protect individual workers against recurrent reprehensible or dis-
tinctly negative and offensive actions directed against them at the workplace
or in relation to their work, since these acts constitute humiliating behaviour.
This protection must include the right to appeal to an independent body in the
event of harassment, the right to obtain adequate compensation and the right
not to be discriminated against for upholding these rights.”

It is noteworthy, that in 2014 based on the report of Georgia with regards to
Article 26.2 of the Social Charter, the European Committee of Social Rights
stated, that it could not receive sufficient information on whether the provided
Georgian legislation (Articles of the Criminal Code on crimes of torture, co-
ercion and intimidation, as well as Article of the Labour Code on prohibition
of harassment as discrimination) ensured effective protection against moral
harassment at the workplace, provided for liability of employers, shifting of the
burden of proof to employer and compensation for pecuniary and non-pecuni-
ary damages in practice. Hence, it was concluded, that the situation in Geor-
gia in this respect was not in conformity with the requirements of Article 26.2.1°
The same issue was considered again by the Committee in 2016."" It is stated
in the Conclusions: “victims of harassment must have effective judicial reme-
dies to seek reparation for pecuniary and non-pecuniary damage. These rem-
edies must, in particular, allow for appropriate compensation of a sufficient
amount to make good the victim’s pecuniary and non-pecuniary damage and
act as a deterrent to the employer. In addition, the persons concerned must
have a right to be reinstated in their post when they have been unfairly dis-
missed or pressured to resign for reasons linked to harassment...”"?

As the Committee did not receive information on the issues of its concern,
it was concluded once again, that Georgia did not fulfill the requirements of
article 26.2 of the Charter and it was not established that employees ... “were
given appropriate and effective protection against moral (psychological) ha-
rassment in the workplace or in relation to work”."3

° European Commitee of Social Rights, Digest of the Case Law of the European Committee of
Social Rights, at 158, available at: https://rm.coe.int/168049159f

10 Available at: http://hudoc.esc.coe.int/eng?i=2014/def/GEO/26/2/EN
1 Available at: http://hudoc.esc.coe.int/eng?i=2016/def/GEO/26/2/EN
12 bid.
13 bid.
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Summary of Key Points:

v  Article 26.2 of the European Social Charter prohibits moral harassment at
the workplace, which involves obligation on the part of its member states,
to take all necessary preventive measures, to protect the employees from
recurrent, reprehensible or remarkably negative and offensive actions di-
rected against individual workers in the workplace or in relation to work.
There should be an available remedy for compensation of pecuniary and
non-pecuniary damages and burden of proof should shift to the employer
once the fact of harassment is prima facie proved.

v  The European Committee of Social Rights underscores, that irrespective
of admitted or perceived grounds of harassment, when it creates hostile
working environment against one or more individuals through a persistent
behavior and which may violate their dignity or harm their career, these acts
should be prohibited and repressed in the same way as acts of discrimi-
nation. This means that moral harassment may take place in relation to or
without any relation to the grounds of discrimination and thus it may not
present discrimination. In spite of this, effective fight against it is required.
It is noteworthy that Article 26.2 of the European Social Charter does not
mention the grounds of discrimination as well.

v  ltis obligation of Georgia under Article 26 of the European Social Charter to
ensure the effective mechanism against moral harassment in workplace, to
provide for liability of employers, compensation of pecuniary and non-pe-
cuniary damages, reinstatement of persons dismissed for the reasons re-
lated to harassment and sharing of the burden of proof between the alleged
victim and alleged perpetrator of harassment.

b. Harassment under the Case Law of the European Court of Human
Rights

The European Convention of Human Rights does not explicitly prohibit ha-
rassment and harassment doctrine was not developed in the Court’s case
law either."* However, the material problem, which the law addresses through
prohibition of harassment, that is creating of a degrading environment on the
ground of a characteristic of an individual, falls under the scope of different
Articles of the Convention. The closest concept to harassment is degrading
treatment under Article 3 of the Convention. The European Commission of the
Human Rights declared in the Case of East-African Asians, that discriminatory
treatment, per se, can amount to degrading treatment: “a special importance
should be attached to discrimination based on race; to publicly to single out a
group of persons for differential treatment on the basis of race might, in certain

43S, Besson, supra note 1, at. 178. See also European Union Agency for Fundamental Rights,
Handbook on European Non-Discrimination Law, 2010, at. 34, available: http://fra.europa.eu/en/
publication/2011/handbook-european-non-discrimination-law
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circumstances, constitute a special form of affront to human dignity...”"®* Case
law of the court on when the discriminatory treatment amounts to degrading
treatment and is thus prohibited under Article 3 of the Convention is summa-
rized in the case of Identoba and Others v. Georgia.'®

In this case, the applicants alleged, that violence against them was motivated
by homophobia and transphobia and the State failed to protect them and to
investigate the hate violence against them. The Court assessed the claims
under Article 3 of the Convention in conjunction with Article 14 (Prohibition of
Discrimination) and declared: “Article 3 cannot be limited to acts of physical
ill-treatment; it also covers the infliction of psychological suffering. Hence, the
treatment can be qualified as degrading when it arouses in its victims feel-
ings of fear, anguish and inferiority capable of humiliating and debasing them
(see Géfgen v. Germany [GC], no. 22978/05, § 103, 1 June 2010, and Eremia
v. the Republic of Moldova, no. 3564/11, § 54, 28 May 2013). The Court fur-
ther reiterates that discriminatory treatment as such can in principle amount
to degrading treatment within the meaning of Article 3 where it attains a level
of severity such as to constitute an affront to human dignity. More specifi-
cally, treatment which is grounded upon a predisposed bias on the part of a
heterosexual majority against a homosexual minority may, in principle, fall
within the scope of Article 3 (see Smith and Grady v. the United Kingdom,
nos.33985/96 and 33986/96, § 121, ECHR 1999VI). Discriminatory remarks
and insults must in any event be considered as an aggravating factor when
considering a given instance of ill-treatment in the light of Article 3 ...”

The Court did not find it important whether all the applicants were physically
injured. The Court found violation of Article 3 in conjunction with Article 14
in case of all the applicants, as the fact that all of them were targets of hate
speech and aggression was not disputed. They were surrounded by people,
who threatened them and occasionally resorted to physical violence. The goal
was to “frighten the applicants so that they would desist from their public ex-
pression of support for the LGBT community”. In view of this, “the Court con-
cludes that the treatment of the applicants must necessarily have aroused in
them feelings of fear, anguish and insecurity ... which were not compatible
with respect for their human dignity and reached the threshold of severity
within the meaning of Article 3 taken in conjunction with Article 14 of the Con-
vention.”

15 P Leach, Taking a Case to the European Court of Human Rights, 2012, at. 230
16 Appl. no. 73235/12, 12 May 2015, available at: http://hudoc.echr.coe.int/eng?i=001-154400
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When infliction of emotional suffering motivated by discrimination reaches the
minimum level of severity, it constitutes degrading treatment for the purposes
of Article 3 of the Convention. Furthermore, as it was already mentioned, dis-
crimination on certain grounds (such as race or sexual orientation) may per
se reach this minimum level or severity and amount to degrading treatment.
Thus part of the situations considered as harassment, will fall under the scope
of degrading treatment prohibited under Article 3 when suffering, pain and
humiliation reach the above-mentioned threshold level.

On the other hand, the European Court of Human Rights has case law relat-
ed to Article 8 (Respect of Private and Family Life), according to which the
contracting states have obligation to protect individuals from offensive state-
ments, which are directed against specific persons or groups and constitute
attack on their identity.’” This line in jurisprudence is discussed in the case of
Aksu v. Turkey.®

The applicant was a Roma man, citizen of Turkey alleging, that a book and
two dictionaries partially funded by the government, contained the statements,
which expressed the anti-Roma sentiments and presented attack on their
identity. For example, the book stated that some Roma people made living
through illegal activities (stealing, drug dealing). According to the dictionaries,
word “gypsy” had the second, “metaphoric” meaning of “miserly”.

The European Court of Human Rights decided that no differential treatment on
ethnic ground was present in the case — the applicant could not demonstrate
that the disputed publications had discriminatory intent or effect. However,
the Court assessed the claims with regards to Article 8 and underscored that,
Article 8 protects various aspects of individual’s physical and social identity,
including ethnic identity. “...[A]ny negative stereotyping of a group, when it
reaches a certain level, is capable of impacting on the group’s sense of identi-
ty and the feelings of self-worth and self-confidence of members of the group.
It is in this sense that it can be seen as affecting the private life of members
of the group.”® In addition, the Court noted, that Article 8 not only obliges
states not to interfere in private life, but also binds them to take appropriate
measures for effective protection of private life in the relationships between

17" European Commission against Racism and Intolerance, General Policy Recommendation no.
15: On Combating Hate Speecha, 8 December 2015, at. 25, available: https://www.coe.int/t/dghl/
monitoring/ecri/activities/GPR/EN/Recommendation_N15/REC-15-2016-015-ENG.pdf

18 Applications 4149/04 and 41029/04, 15 March, 2012, available at: http://hudoc.echr.coe.int/
eng?i=001-109577

9 |d. par. 58
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private persons. In the present case, the Court considered it was necessary
to examine the refusal of the national courts to compensate the applicant and
to prohibit the book, allegedly offensive to Roma people, in the light of state’s
positive obligations.

The European Court decided, that the national courts had task to strike the
balance between the right to privacy and right to freedom of expression, which
is of essential importance for a society and also ensures spreading of infor-
mation which offends, shocks or disturbs. In this regard, the Court decided
that the national courts duly handled the task in the light of the principles of
Strasbourg case law:

“The applicant claimed that the book, and in particular the chapter providing
information about the living conditions of Roma in different cities of Turkey,
constituted an insult towards the Roma community. In dismissing this claim at
two levels of jurisdiction the Turkish courts relied, inter alia, on a report pre-
pared by seven university professors which found that the book in dispute was
an academic study based on scientific research ... They considered that the
remarks and expressions were not insulting, were of a general nature, did not
concern all Roma and did not constitute an attack on the applicant’s identity...
70. [The European Court of Human Rights shared the findings of the national
courts.]... [Wlhile the author pointed to certain illegal activities on the part of
some members of the Roma community living in particular areas, nowhere in
the book did he make negative remarks about the Roma population in general
or claim that all members of the Roma community were engaged in illegal
activities. Furthermore, in different parts of the book, namely in the preface,
introduction and conclusion, the author emphasized in clear terms that his
intention was to shed light on the unknown world of the Roma community
in Turkey, who had been ostracized and targeted by vilifying remarks based
mainly on prejudice... In view of the foregoing..., it was not unreasonable for
the domestic courts to hold that he had put effort into his work and had not
been driven by racist intentions...”

This case and the Court’s approach are relevant for regulation of harassment

in the part, which states that in case of attack on the various aspects of individ-
ual’s identity, regardless of whether the attack is carried out against a group or
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individual, states have positive obligation to take measures and to remedy the
inflicted wrong. The grounds of harassment, such as sex, race, color, origin,
sexual orientation and so forth are fundamental aspects of human identity
and hence, there is a link to the right to respect for identity protected under
Article 8. When the hostile and degrading environment is created due to these
characteristics, in view of its gravity and nature, positive obligation of the state
may be entailed, to provide effective legal remedy to fight against such an in-
terference. However, it is necessary that fair balance be struck in the process
with the freedom of expression.

Summary of Key Points:

v

When infliction of emotional suffering on the ground of discrimination
reaches the minimum level of severity it presents degrading treatment
for the purposes of Article 3 of the Convention. Moreover, differential
treatment on certain grounds (for example, on the ground of race) may,
per se, reach this minimal level and amount to degrading treatment.
Thus part of the situations, which can be given assessment of harass-
ment, and when pain, suffering and humiliation reaches the minimum
level of suffering, will fall within the scope of prohibition of degrading
treatment under Article 3.

Humiliating statements, which present attack on individual’s identity
constitute interference with the privacy protected under Article 8 of the
Convention. Despite the fact, whether attack is against a single person
or group, state has positive obligation to take measures to prevent the
attack and to remedy the inflicted wrong. Grounds related to which peo-
ple may be harassed, such as sex, race, color, origin, sexual orientation
are indispensable aspects of human identity and hence the link to the
right of respect of identity protected under Article 8 is clear. When the
hostile and degrading environment is created due to these character-
istics, in view of its gravity and nature, positive obligation of the state
may be entailed, to provide effective legal remedy to fight against such
an interference.
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4. HARASSMENT UNDER THE EU LAW

In 2000, the EU adopted two Directives of fundamental importance for prohibi-
tion of discrimination: Racial Equality Directive (2000/43/EC) and Employment
Equality Directive (2000/78/EC). Both of them prohibit harassment along with
the other forms of discrimination (direct discrimination, indirect discrimina-
tion, instruction to discrimination). Each EU Member State was legally bound
to transpose these directives into their national legislation and the state of
national law is annually examined through preparation of reports on gender
equality and non-discrimination.

Council Directive 2000/43/EC of 29 June 2000 Implementing the Principle
of Equal Treatment Between Persons Irrespective of Racial or Ethnic Origin
(hereinafter “Racial Equality Directive”)?° obligates the Member States to pro-
hibit certain forms of discrimination, namely direct and indirect discrimination,
harassment and instruction to discrimination on the ground of racial or ethnic
origin. Its scope covers the following areas: employment, self-employment
and occupation, vocational training, social protections, including social secu-
rity and health care, social allowances, education and access to public goods
and services, including housing. Under Article 2, Paragraph 3:

Harassment shall be deemed to be discrimination within the meaning of
paragraph 1, when an unwanted conduct related to racial or ethnic origin
takes place with the purpose or effect of violating the dignity of a person
and of creating an intimidating, hostile, degrading, humiliating or offen-
sive environment...

Council Directive 2000/78/EC Establishing a General Framework for Equal
Treatment in Employment and Occupation of 27 November, 2000 (hereinafter
“Employment Equality Directive”)?' covers the areas of employment, occupa-
tion and vocational training and prohibits direct and indirect discrimination, as
well as harassment and instruction to discrimination on the ground of religion
or belief, disability, age or sexual orientation. Same as in the Race Equality
Directive, Article 2, Paragraph 3 of this Directive states:

20 Available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX-
:32000L0043:en:HTML

21 Available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX-
:32000L0078:en:HTML
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“Harassment shall be deemed to be a form of discrimination within the
meaning of paragraph 1, when unwanted conduct related to any of the
grounds referred to in Article 1 takes place with the purpose or effect of
violating the dignity of a person and of creating an intimidating, hostile,
degrading, humiliating or offensive environment...”

After adoption of the Employment Equality Directive, the amendments were
made to the EU Council Directive 76/207/EEC?? on the Implementation of
the Principle of Equal Treatment for Men and Women as regards Access to
Employment, Vocational Training and Promotion and Working Conditions in
20022, In the amendment Directive of 2002, Paragraph 8 of the Preamble
states, that the harassment on the ground of sex and sexual harassment pres-
ent violation of the equal treatment principle and form of discrimination, which
are prohibited under this Directive. However, this Directive, in view of its scope
only covers harassment on the ground of sex in employment.

Council Directive 2004/113/EC of 13 December 2004 Implementing the Princi-
ple of Equal Treatment between Men and Women in the Access to and Supply
of Goods and Services? broadened the scope of prohibition of discrimination,
including harassment and sexual harassment beyond the labor market. The
prohibition under the Directive was declared binding for every private and pub-
lic person, including public authorities, which provide goods and services to
the public and which are offered outside the area of private and family life and
the transactions carried out in this context (Article 3.1.). In 2006 one more Di-
rective was adopted, which recast the previous legal acts related to the equal-
ity of men and women in employment and occupation (Recast Directive).?
This Directive emphasizes once again, that harassment on the ground of sex
and sexual harassment present violation of the principle of equal treatment of
men and women and sexual discrimination; that these forms of discrimination
are wide-spread not only at workplace, but also in the ares of employment,
vocational training and access to promotion and that this behaviour should be
prohibited and subjected to effective, proportionate and dissuasive sanctions.

2 Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31976L.0207&-
from=EN

23 Directive of European Parliament and of the Council of 23 September, 2002, available at: http:/
eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2002:269:0015:0020:EN:PDF

24 Available: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=O-
J:L:2004:373:0037:0043:en:PDF

% Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the
implementation of the principle of equal opportunities and equal treatment of men and women in
matters of employment and occupation (recast)
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As in the previous Directives, Article 2, Paragraphs “c” and “d” of the Recast
Directive provides definition of harassment and sexual harassment, which al-
lows to compare the two:

“(c) “harassment”: where unwanted conduct related to the sex of a person
occurs with the

purpose or effect of violating the dignity of a person, and of creating an
intimidating,

hostile, degrading, humiliating or offensive environment;

(d) “sexual harassment”: where any form of unwanted verbal, non-verbal
or physical

conduct of a sexual nature occurs, with the purpose or effect of violating
the dignity of a

person, in particular when creating an intimidating, hostile, degrading,
humiliating or

offensive environment...”

Thus, under the Recast Directive harassment and sexual harassment, both
are forms of sex-based discrimination, with the identical possible purpose or
effect. The only difference is the “sexual nature” of a prohibited behaviour —
this is what transforms harassment into sexual harassment.

The European Court of Justice (hereinafter “the ECJ”) elaborated on the con-
cept of harassment while interpreting the Employment Equality Directive in
the case of Coleman.?® The Employment Tribunal in London referred to the
ECJ for the preliminary ruling on interpretation of the Employment Equality
Directive in the case where the employee — Ms. Coleman sued her former
employer — law firm and its partner.

The claimant, who was a secretary in the law firm, had a son suffering from
several chronic diseases and needing special care. After her maternity leave,
the claimant was not given the opportunity to return to her previous position,
nor was she given the same flexibility with regards to the working hours, that
her colleagues with non-disabled children enjoyed. She was called “lazy”,
when she requested time off to care for her child, whereas other parents were
allowed time off. “Abusive and insulting” comments were made in reference
to the claimant and her child. When she was coming late due to the complica-
tions of her child’s health, she was told, she would be dismissed the next time

% Case no. C-303/06 S. Coleman v. Attridge Law and Steve Law, 17 July, 2008 (Grand Cham-
ber), available at: http://curia.europa.euljuris/liste.jsf?language=en&num=C-303/06
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she would come late to work again. She tried to use the complaints mecha-
nism available in the firm, but her complaint was not considered, so she had
to withdraw it.

In 2005, Ms. Coleman was dismissed from her job and applied to the Employ-
ment Tribunal alleging, that she was placed in the disadvantageous situation
compared to her colleagues, because she was caring for a disabled child,
which led to her dismissal.

One of the issues before the ECJ was to ascertain whether the Employment
Equality Directive is violated when the ground for unfavorable treatment and
harassment of an employee, is not her, but other person’s disability, who is
related to her.

The Court declared in the first place, that the equal treatment principle is not
circumscribed to the people, who themselves have disability; the opposite is
the case. With regards to employment and occupation, the objective of the Di-
rective is to fight all forms of discrimination based on disability. Within it scope,
the Directive applies not to a certain category of people, but to certain grounds
enlisted in Article 1, including the ground of disability. Thus, despite the fact,
that Ms. Colemen herself had no disability, what mattered was that the ground
of alleged unfavorable treatment against her was disability.

In the same vein, the Court decided, that when the harassment as a form of
discrimination, prohibited under the Directive is related to the disability of a
victim’s son — this behavior breaches the Directive. Scope of Article 2, Para-
graph 3 of the Directive is not limited to the prohibition of harassment of peo-
ple who are themselves disabled: “Here it is established that the unwanted
conduct amounting to harassment which is suffered by an employee who is
not himself disabled is related to the disability of his child, whose care is pro-
vided primarily by that employee, such conduct is contrary to the prohibition of
harassment laid down by Article 2(3).”"

The Court also interpreted the rule for allocation of burden of proof in harass-
ment disputes under the Directive: “the rules on the burden of proof must be
adapted when there is a prima facie case of discrimination. In the event that
Ms Coleman establishes facts from which it may be presumed that there has
been harassment, the effective application of the principle of equal treatment
then requires that the burden of proof should fall on the respondents, who
must prove that there has been no harassment in the circumstances of the
present case.”?®

7 1d. 63
% 1d. 62
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As it was already mentioned, each EU member state is obliged to trans-
pose these directives in their legislation and state of transposition is checked
through annual reporting by the states. Based on these reports, regulation of
harassment in a number of EU states will be provided in the next section.

Summary of Key Points:

v

The main sources of prohibition of harassment as a form of discrimina-
tion are EU Racial Equality Directive (2000/43/EC), Employment Equality Di-
rective (2000/78/EC), Directive on Implementation of the Principle of Equal
Treatment of Men and Women in the Access to and Supply of Goods and
Services (2004/113/EC), Directive on the Implementation of the Principle of
Equal Opportunities and Equal Treatment of Men and Women in Matters
of Employment and Occupation (Recast) (2006/54/EC). The scope of these
Directives (Public and private persons, employment, supply of goods and
services, etc.), as well as prohibited grounds of discrimination differ. How-
ever, overall the following grounds are enlisted in the Directives: racial and
ethnic origin, sex, religion or belief, disability, age, sexual orientation. All
the Directives contain exhaustive list of grounds.

Harassment is defined as unwanted behaviour, which is related to the
ground/s of discrimination enlisted in the respective Directive, with the pur-
pose or effect of violating the dignity of a person, and of creating an intimi-
dating, hostile, degrading, humiliating or offensive environment.
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5. HARASSMENT UNDER THE NATIONAL
LEGISLATION OF COUNTRIES

This section of research reviews the harassment regulation in the countries of
the EU, UK and US. Analysis of legislation of the EU member States and the
UK is based on the reports of these countries on the transposition of equal
treatment directives to their national legislation, which are available at the
web-site on the European Equality Law Network.?®

a. Austria®

In Austria, harassment is explicitly recognized as a form of discrimination at
the workplace, as well as other areas covered by the scope of the Racial
Equality Directive (see above the section on the EU legislation on harass-
ment). The definition and prohibition of harassment is provided in the number
of laws — the Law on Equal Treatment, Federal Law on Equal Treatment, Law
on Employment of People with Disability and Federal Disability Equality Law.
Law on Equal Treatment is the central part of the equality legislation, which
covers the labor relationship, education, supply of goods and services. It pro-
hibits discrimination on the following grounds: gender, ethnic origin, religion,
belief, age and sexual orientation. Under Article 21, paragraph 2 of this Law:
““‘Harassment is unwanted conduct related to one of the grounds listed in §17
with the purpose or effect of infringing a person’s dignity, is unacceptable, un-
desirable and offensive (indecent) to the person affected and with the purpose
or effect of creating an intimidating, hostile or humiliating environment for the
person affected.” The legislation related to disability, as well as relevant legis-
lation of the federal provinces set forth the same definition.

In 2012, the Supreme Court of Austria did not find harassment in a case con-
cerning the insulting letter sent by the former employer to the cleaning work-
er¥'. The letter contained negative comments related to the ethnic origin of
the employee. The letter was sent in the context of written communication
between the employee and the employer with regards to the payment that
should be paid to the worker after the end of employment. After sending the
letter, there was no more communication between the parties.

» http://www.equalitylaw.eu
30 Austria - Country Report Non-Discrimination, 2016, at 40, available at: http://www.equalitylaw.
eu/downloads/3700-2016-at-country-report-nd

31 Judgement of the Supreme Court of Austria no. 90bA21/12, 27 February, 2012, summary cited
in A Comparative Analysis of Non-Discrimination Law in Europe 2016, at 55 Available at: http:/
www.equalitylaw.eu/downloads/3987-a-comparative-analyses-of-non-discrimination-law-in-eu-
rope-2016-pdf-1-2-mb
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The Supreme Court decided, that the respondent’s (employer) behavior was
indeed undesirable and indecent and was related to ethnic origin for the pur-
poses of harassment elements. The Court also found that the incident took
place in the context of dismissal and thus it fell within the scope of workplace
discrimination. In spite of this, the Court found is decisive, that after sending
the letter there was no more contact between the respondent and the plaintiff.
This led to conclusion, that the respondent would not be capable to create
intimidating, hostile, humiliating, degrading or offensive environment as the
parties did not share any environment any more.*?

Individual, who commits discrimination or harassment, will be liable for his/
her action in any case. An employer or service provider is liable for acts com-
mitted by their employees under the general Civil Law. If employer culpably
fails to protect its employees from harassment of third persons (colleagues or
clients), it will constitute discrimination, per se. The employer is always liable
for acts of superiors towards their subordinates.

b. Germany?

On 18 August, 2006. Germany adopted the anti-discrimination law - the Law
Implementing European Directives Putting into Effect the Principle of Equal
Treatment (Gesetz zur Umsetzung Europaischer Richtlinien zur Verwirkli-
chung des Grundsatzes der Gleichbehandlung). This act encompasses the
General Law on Equal Treatment (Allgemeines Gleichbehandlungsgesetz
(AGGQ)), the Law on Equal Treatment of Soldiers (Soldatinnen und Soldaten-
gleichbehandlungsgesetz (SoldGG)) and amendments to various legal reg-
ulations. General Law on Equal Treatment includes all the grounds listed in
the Directives; only the words “sexual orientation” is substituted by the words
“sexual identity”, which does not cause any difference in practice.

It is noteworthy, that through its strong guarantees of protection of dignity,
German law is clear, that every human being is equally worthy, and it is pro-
hibited to make distinctions among them on any ground. The legislation on
prohibition of discrimination includes labor law, law of social protection and
allowances, education, general civil law, including insurance contracts; it al-
most copies the text of Directives in this regard. In case of unfair dismissal the
Law against Unfair Dismissal will apply and it will prevail over the legislation
on non-discrimination. However, courts interpreted the relevant provisions in

32 |bid.

3 Germany - Country Report Non-discrimination, 2016, at 50, available at: http://www.equalityl-
aw.eu/downloads/3706-2016-de-country-report-nd
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a way to fully extend the prohibition of discrimination to the cases of dismiss-
al. In Civil Law, prohibition of discrimination on the ground of race and ethnic
origin applies to all the transactions, including the public offer of goods and
services.

Prohibition of discrimination on other grounds, except for belief, also applies
to all the transactions, “which are typically concluded in a multitude of cas-
es under comparable conditions without regard to the person, so-called bulk
business (Massengeschafte) or to such legal transactions, where the charac-
teristics of the person have only secondary importance™*. Furthermore, the
prohibition of discrimination extends to private insurance.

The prohibition of discrimination does not apply to legal relations of a per-
sonal nature or if there is a special relationship of trust between the parties
concerned or their relatives. In the case of housing this is supposed to be the
case if the parties or their relatives live at the same premises. The prohibition
of discrimination is not supposed to apply in principle (although exceptions are
deemed possible) if the landlord does not let out more than 50 dwellings.”?®

Harassment is defined in the General Law on Equal Treatment, under Article
3, paragraph 3, as discrimination, when unwanted conduct related to any of
the grounds covered by the Law intend or cause the dignity of a person to
be violated and an intimidating, hostile, degrading, humiliating or offensive
environment to be created. According to the case law of German courts on ha-
rassment, such an “environment” is “generally not created by one-off but only
by continuous behaviour of certain severity, beyond mere onerousness.”®
For example, Court of Schleswig—Holstein decided, that no harassment on
the ground of ethnic origin took place, when the employer persistently asked
from the employee to take German language course (Landesarbeitsgericht
Schleswig-Holstein, LAG Schleswig-Holstein, 23.12.2009, 6 Sa 158/09). Fur-
thermore, Berlin-Brandenburg Labour Court found no harassment in a case,
where there was significant time-lapse between the incidents and there was
no link between them (Landesarbeitsgericht Berlin-Brandenburg, LAG Ber-
lin-Brandenburg), 18.06.2010, 6 Sa 271/10). Dusseldorf Labor Cout decided,
that graffiti in the toilet was not sufficient to create hostile environment (Lande-
sarbeitsgericht Disseldorf, LAG Disseldorf, 18.06.2008, 7 Sa 383/08).>"

* 1d. 50
*1d. 10
% 1d. 50
7 Ibid.
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It is noteworthy here, that the above criteria were developed in the disputes
of labor law and the criterion of repeated behavior may be meaningless in
the sphere of supply of goods and services for example, where relationships
have typically one-time nature and harassment may also happen as a single
incident.

In addition to legislation, which explicitly prohibits discrimination, there are
also general legal provisions, which apply against harassment. For example,
under the private law, harassment on the ground of ethnic origin presents vi-
olation of personality rights, which is addressed by the tort law. Furthermore,
criminal law prohibition of insult covers certain part of harassment incidents.
When an employee commits harassment, the employee and the employer are
both liable, and it is considered, that violation of prohibition of discrimination
presents violation of contractual obligation. In addition, General Law on Equal
Treatment sets forth obligation of an employer to take necessary measures for
prevention of and protection from discrimination, to raise awareness about the
Law among the employees and to protect employees from discrimination of
the third parties. An employer is liable for acts of its representatives, including
acts of discrimination and pecuniary and non-pecuniary damages caused by
them.

c. France?®

In the French legislation there are two legal regimes applicable to harassment:
general legal regime, which is not related to the protected grounds of discrim-
ination and applied to the employment area under certain circumstances and
the legal regime, which is related to prohibition of discrimination.

On 17 January, 2002, following the popularization of psychological/moral ha-
rassment conception in France, it adopted the Law on Social Modernization.
This Law amended the Criminal Code (Article 122-46), as well as the Labor
Code (Article 1152-1) to add the prohibition of moral harassment there. Ac-
cording the amendment to the Labor Code, “Employees shall not be subjected
to repeated actions constituting moral harassment, which intentionally or un-
intentionally deteriorate their working conditions and are likely to violate their
rights and dignity, impair their physical or mental health, or jeopardize their
professional future.”®

3 France - Country Report Non-Discrimination, 2016, at 47, available: http://www.equalitylaw.eu/
downloads/3707-2016-fr-country-report-nd

% Lofc Lerouget, Moral Harassment in the Workplace: French Law and European Perspective, 32
Comp. Lab. L. & Pol'y J. 109 2010-2011, 33. 112
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This definition makes it clear, that one act, no matter how grave it is, is not suf-
ficient to amount to psychological harassment. Normally, courts require that
there be present a certain pattern of behaviour for a certain period of time.
In addition to the repeated nature, the elements set forth in the definition are:
violation of rights and dignity of a persons and deterioration of working condi-
tions, which is the issue of subjective perception. The fourth element is pres-
ence of one of the three alternative conditions, listed in the definition: a. im-
pairment of physical or b. mental health or c. jeopardizing professional future.
As to the mens rea of the behaviour, the Cassation Court of France explained
in the judgement of 10 November, 2010, that the intent is not necessary for a
disputed behaviour to be considered as harassment.*°

In 2008, there was adopted the Law no. 2008-496 on Implementing the Com-
munity Law In Relation to the Fight Against Discrimination. The grounds of
discrimination enlisted there are as following: sex, race, ethnic origin, religion,
belief, age, disability, loss of autonomy, sexual orientation, sexual identity
and place of residence. The scope of this Law extends to public and private
spheres of employment, access to goods and services (including housing),
social protection, social allowances and education.

Under Article 1, Paragraph 3 of the above-mentioned law, harassment is a
form of discrimination and under the provided definition repeated nature of an
act is not required: “any behaviour related to one of the grounds mentioned in
paragraph 1 and any behaviour of a sexual nature to which a person is sub-
jected, with the purpose or effect of violating his or her dignity or of creating
an intimidating, hostile, degrading, humiliating or offensive environment”. It
is noteworthy, in addition to this definition, there still stays definition of moral
harassment in the Labor Code, which was not amended and which still re-
quires that the acts should be of systematic nature. Moral harassment under
the Labor Code is not related to grounds of discrimination. “There is a legal
advantage to invoking harassment in relation to a prohibited ground of dis-
crimination, since remedies relating to discrimination include annulment of the
measure, greater compensation and the possibility of reintegration.” 4’

As to the general regime of prohibition of discrimination, it is provided by the
Criminal Code (Articles 222-33 and 222-33-2) and Labor Code (Articles 1152-
1 and 1153-1 of Labor Code and Article 6 of the Law No. 83-634 of Civil Ser-
vants). This legislation applies to both public and private sectors and definition

40 1d. 126-127
41 1d. 48
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of harassment covers the acts committed by supervisors, as well as by the
colleagues. The Labor Code explicitly stipulates that no employee should be
subjected to this type of behavior and should not be penalized for testifying
or complaining about such behaviour (Article 1152-2LC). In addition, Labour
Code provides for shifting the burden of proof to the respondent exactly the
same way, as it is stipulated by Directives 2000/43/EC and 2000/78/EC.

Under the Labor Code, employers have obligation to ensure working environ-
ment which is safe and free of harassment, including the obligation to take
necessary measures to prevent harassment. The same principle applies to
civil service.

In 2012, in response to the referral of the Cassation Court, the Constitutional
Council of France reviewed constitutionality of Article 222-33 of the Criminal
Code of France, which provides for crime of sexual harassment.*? Although
the present research is concerned with harassment per se, not sexual harass-
ment, the present case will be discussed here to illustrate the problem with
the constitutional principle of legality, which harassment law poses as much
as sexual harassment law does.

Crime of sexual harassment was added to the Criminal Code in 1992, which
was defined as “harassing another person by means of orders, threat and/or
coercion in order to obtain favor of sexual nature, which is committed through
the abuse of power.” In 1999, the means of commission of crime was amend-
ed to add “pressure”. In 2002, the disputed norm was amended again and
in order to expand the scope of crime, most the elements were revoked, in-
cluding the requirement of abuse of power. Under the disputed norm “Ha-
rassing another person in order to obtain favor of sexual nature is punished
by imprisonment for 1 year or fine up to 15 000 Euro.” The Constitutional
Council referred to its case-law related to the principle, which prohibits pun-
ishment without proper legal basis. This principle is based on Article 8 of the
Declaration of Rights of Man and the Citizen and it requires the legislature to
define the offenses sufficiently clearly and precisely. In the case under review,
the Court decided that the Criminal Code allowed punishment for sexual ha-
rassment without the adequate definition of the constituent elements of the
crime. Hence, it was decided that the disputed norm was incompatible with

42 The summary of the judgement in English is available at:: http://www.codices.coe.int/NXT/gate-
way.dll/CODICES/precis/eng/eur/fra/fra-2012-1-006?f=templates$fn=document-frameset.ht-
m$q=%5Bfield,E_Alphabetical%20index%3A%5Borderedprox,0%3AHarassment%5D%5D %20
$x=server$3.0#LPHit1
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the principle, as penalty for sexual harassment had no adequate legal basis
and violated the Constitution.

At present, the Criminal Code provides the following definition of the sexual
harassment crime in Article 222-33:

“l. - Sexual harassment is the act of repeatedly requiring through words or
conduct favors of sexual nature of another person which undermines his
or her dignity by virtue of their degrading or humiliating nature, or create
an intimidating, hostile or offensive situation.

Il. - Sexual harassment is an act even if not repeated, of any form of
severe pressure for the real or apparent purpose of obtaining favor of a
sexual nature, whether it is sought for the benefit of the perpetrator or for
the benefit of a third party.”?

d. ltaly*

In 2003 Italy adopted two Legislative Decrees 215/2003 and 216/2003 in or-
der to transpose the EU Directives 2000/43/EC and 2000/78/EC into national
law. Both Decrees repeat respective EU Directive, their scope and prohibited
grounds of discrimination. Both decrees define harassment in line with the
definition provided in the Directives — under Article 2, Paragraph 3 of the De-
crees, harassment is “unwanted behaviour, which should result in creating
intimidating, hostile, degrading, humiliating, or offensive environment”.

When harassment is committed by an employee, the liability is imposed on
both an employer and employee. As the legislative decree does not state any-
thing about the limits of liability for discrimination, anyone, other than perpe-
trators, themselves, will be liable under the general principles of contract law
and tort law. If there is a contractual relationship between an employer and
employee, the first is liable for acts of the latter, as employer is obligated to
protect working environment. As to the professional unions and associations,
they are not liable for acts of their members, unless they actively contributed
to discrimination (for example, through instructions to discriminate).

In 2012, the Court of Milan found a legal person — bank culpable for the ha-
rassment committed by its managers. The Court decided, that harassment

43 Criminal Code of France, Article 222-33 (as of 2016), available at: http://www.legislationline.
org/documents/section/criminal-codes/country/30

# Jtaly - Country Report Non-Discrimination, 2016, at 38, available at: http://www.equalitylaw.eu/
downloads/3736-2016-it-country-report-nd
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was committed by the most high-ranking managers of the Bank and thus it
could affect the majority of the employees, for which Bank was declared liable.
The managers did not carry personal liability, however, legally it was possible
to impose simultaneously liability for the same act on a legal person and phys-
ical person, who committed harassment.

e. Spain®

EU Directives 2000/43/EC and 2000/78/EC were transposed to the national
law of Spain through adoption of the Law on Fiscal, Administrative and Social
Measures. It lists the following grounds of discrimination: racial and ethnic or-
igin, religion or belief, disability, age, sexual orientation. The scope of the law
covers employment, social protection, social allowances, education, access
to goods and services. In addition, there is a general law on disabled people
and their social involvement (RDL 1/2013, 29 November, 2013), which prohib-
its discrimination on the ground of disability in all the areas listed above.

The Law 62/2003 defines harassment as follows: “Any unwanted behaviour,
which is related to racial or ethnic origin, religion or belief, disability, age or
sexual orientation and which has effect or result of violation of dignity of a per-
son and creating intimidating, degrading or offensive environment.” This Law
also amended the Law of Employees and it is stated in Article 4, Paragraph 2,
that employees have right “to respect of their private life and due respect for
their dignity, which includes protection from verbal or physical abuse of sexual
nature.” This norm was mostly applied by courts for protection of employees
from sexual harassment, however recently it has been used against other
forms of harassment, as well. In addition, Article 54, Paragraph 3 of the Law of
Employees states, that harassment of employees in the organization on any
of the protected grounds is violation, which deserves dismissal from work, as
disciplinary sanction. The words present in the definition of the Directives —
“hostile” and “humiliating” are not in the Spanish text of definition.

Under the legislation of Spain, when harassment is committed by the em-
ployer, employer does not carry liability. Both criminal, as well as civil liability
for discrimination is of personal nature and only those persons or organiza-
tions will carry it, who will commit act of discrimination. Therefore, hospitals,
schools or professional unions are not liable for the acts of their employees,
members or third parties.

45 Spain - Country Report Non-Discrimination, 2016, at 39, available at: http://www.equalitylaw.
eu/downloads/3682-2016-es-country-report-nd
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f. Belgium#*®

In the Federal Act of 4 August 1996 on the Welfare of Workers “moral harass-
ment at work” is defined as “several unwanted conducts, of the same kind or
not, external or internal to the company or the institution, which last over a cer-
tain period of time, with the purpose or the effect of violating the personality,
the dignity or the physical or psychological integrity of a worker (...), during the
time of work, of putting in jeopardy his/her work or of creating an intimidating,
hostile, degrading, humiliating or offensive environment and which manifest
themselves notably through words, intimidations, acts, gestures or unilateral
writings.” These acts may be related to religion or belief, disability, age, sexual
orientation, sex, racial or ethnic origin. In addition, Article 4422 of the Criminal
Code sets forth general prohibition of harassment and defines the crime as
follows, “Anyone who has harassed another when he/she knew, or should
have known, that he/she would seriously affect the peace of mind of the per-
son concerned by this behavior.”

Federal Law of Racial Equality (Article 12) and General Anti-Discrimination
Federal Law (Article 14) prohibit harassment, as a form of discrimination and
repeat word-by-word the text of EU Directives 2000/43/EC and 2000/78/EC.
In order to avoid, that harassment at the workplace falls simultaneously within
the scope of one of these laws, as well as of the Law of 1996 on Welfare of
Workers, Racial Equality Federal Law and General Anti-Discrimination Feder-
al Law state that Law of 4 August, 1996 should be applied in case of employ-
ment relationships. The rational for this approach is that Law of 1996 contains
detailed procedures for protection of victims and is particularly well-adjusted
to the problem of harassment at the workplace.

In 2006, the Constitutional Court adopted judgement with regards to quality
and clarity of the criminal law defining harassment crime.*” The Court de-
clared, that the General Anti-Discrimination Federal Law and Racial Equality
Federal Law, which set forth definition of harassment, allow for penalization of
the behaviour, in case it leads to creating of intimidating, hostile, degrading,
humiliating and offensive environment, even if the perpetrator had no intent to
create such an environment. This argument led to declaration of the criminal
norm unconstitutional. It can be presumed from the case, that the Court re-
quired presence of intent even in civil law cases. However, this interpretation

46 Belgium - Country Report Non-Discrimination, 2016, at 50, available at: http://www.equalitylaw.
eu/downloads/3676-2016-be-country-report-nd

47" Summary of the judgement in English is available at: http://www.codices.coe.int/NXT/gateway.
diI?”f=templates&fn=default.htm
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may lead to problems for compatibility with the requirements of the EU Law.
If a behaviour has the effect of creating hostile environment, the EU Law and
national law does not require for a specific intent. Therefore, in order to stay in
line with the EU Law, the judicial interpretation in the above case, should only
be used in criminal cases and not in civil cases.

When harassment is committed by an employee, both employer and employ-
ee carry the responsibility. According to the general principles of civil liability,
employer is liable for violations committed by an employee in the suit where
victim is trying to obtain compensation for damages. According to this rule,
employer will be held liable for discrimination committed by an employee, as
there is relationship of hierarchy between them and despite the fact that em-
ployer may not be culpable. The rationale for this approach is to ensure that
victims will be able to obtain compensation. Employers normally have insur-
ance against risks for such liability. However, if an employer proves that an
employee acted intentionally or with gross negligence, the employee will be
personally liable.

d. The Netherlands*

The Law of General Equal Treatment of 1994, which was amended in 2004
for harmonization with the EU Law, prohibits discrimination on the ground of
race, ethnic origin, religion and belief, sexual orientation, political opinion, sex,
citizenship and civil status. Under Article 1 of this Law:

“1. The prohibition of distinction as laid down in this Act shall also include
a prohibition of harassment.

2. Harassment as referred to in the first subsection shall mean conduct
related to the characteristics or behaviour as referred to in Article 1(b)
[i.e. the grounds covered by the Act, including race, religion, sexual ori-
entation] and which has the purpose or effect of violating the dignity of
a person and creating an intimidating, hostile, degrading, humiliating or
offensive environment.”

Identical article with regards to harassment is also provided in the Law on
Equal Treatment on the Ground of Age in Employment (1 May, 2004) and Law
on Equal Treatment on the Ground of Disability or Chronic lliness (1 Decem-
ber, 2003). In view of the approach taken by the Equal Treatment Commis-
sion, harassment is an aggravated form of discriminatory treatment, which

48 The Netherlands - Country Report Non-Discrimination, 2016, at 42, available at: http://www.
equalitylaw.eu/downloads/3740-2016-nl-country-report-nd
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cannot be justified. One incident of discriminatory treatment is not sufficient
for harassment, however it can be considered as direct discrimination.

Prohibition of harassment is directed against employer or all those persons,
who act on behalf of an employer, which means that if harassment takes place
between the colleagues, victim cannot act against perpetrator, but should ap-
ply to the employer. Victim may sue the employer for failure to take enough
preventive and protective measures and for violation of its obligation, to create
working conditions free from discrimination and harassment. In addition vic-
tims can hold liable their colleagues or third persons for harassment under the
general tort law in the Civil Code.

h. Sweden*

Several laws of Sweden, which prohibited discrimination in different fields
were unified in the Law on Discrimination in 2008. The scope of the Law cov-
ers the following fields: 1. work life; 2. education; 3. political activities and
employment based on a non-public contract in the labor market; 4. starting
of business, entrepreneurship and professional recognition; 5. membership
in certain organizations; 6. supply of goods, services and housing, meetings
or public events; 7. health, medical and social services; 8. social insurance,
unemployment insurance and financial aid for education; 9. national military
and civil service; 10. public service.

Under the Law on Discrimination, harassment is one of the forms of discrimi-
nation. Title 1, Paragraph 4 of the Law provides the following definition:

“Harassment: behaviour which violates the dignity of a person and is related
to one of the grounds of discrimination, sex, transgender identity or expres-
sion, ethnicity, religion or belief, disability, sexual orientation or age.”

When the harassment is committed by a colleague, colleague is almost never
held liable and employer is not always liable. In working life prohibition of ha-
rassment applies to an employer. Under the Law on Discrimination, employer
will be liable for acts committed by those persons, who are allowed to take
decisions on behalf of an employer. Thus a person cannot sue his or her col-
league, who has not such authorization, for discrimination under the Law on
Discrimination.

49 Sweden - Country Report Non-Discrimination, 2016, at 40, available at: http://www.equalitylaw.
eu/downloads/3684-2016-se-country-report-In-final
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In case of harassment, employer has an obligation to investigate and take
measures for prevention of discrimination among its employees. Thus the em-
ployer will be responsible for damages, if it fails to undertake investigation
and take reasonable measures for prevention of harassment committed by
its other employees. Furthermore, as an employer is responsible for working
environment, including psycho-social environment, it may be obligated to take
measures and carry appropriate responsibility in case of harassment by cli-
ents.

i. Finland®®

Finland’s Anti-Discrimination Law, which was adopted on 30 December, 2014,
prohibits discrimination on the following grounds: origin, age, disability, reli-
gion, belief, sexual orientation, citizenship, language, opinion, political activi-
ties, trade union activity, family relationships, state of health or other personal
characteristic. It covers both public and private spheres, except for private and
family life and practice of religion. Article 8 of the Law prohibits harassment, as
a form of discrimination, while Article 14 provides the definition:

‘The deliberate or de facto infringement of the dignity of a person is harass-
ment if the infringing behaviour relates to a reason referred to in section 8(1),
and as a result of the reason, a degrading or humiliating, intimidating, hostile
or offensive environment towards the person is created by the behaviour.”

When harassment occurs in the employment, both the perpetrator of harass-
ment, as well as employer are liable. Once the victim informs the employer
about his/her harassment, if employer will fail to take necessary measures, it
will be considered that the employer discriminates. It is still unclear, whether
the same standard of liability applies to educational institutions.

Before entry into force of the current Anti-Discrimination Law (in 2015), there
was a Law on Prohibition of Discrimination, which was discussed by the Su-
preme Administrative Court of Finland in its judgement of 9 May, 2011.5" The
case concerned the TV show of one of the Finnish broadcasters “Romano
— TV”, which allegedly contained harassment and thus violated the Law on

%0 Finlad - Country Report Non-Discrimination 2016, at 36, available at: http://www.equalitylaw.
eu/downloads/3874-2016-finland-country-report-nd

51 Summary of the Judgement of the Supreme Administrative Court of Finland is available at:
http://www.codices.coe.int/NXT/gateway.dll/CODICES/precis/eng/eur/fin/fin-2011-2-001?f=tem-
plates$fn=document-frameset.htm$q=%5Bfield,E_Alphabetical%20index%3A%5Borderedprox-
,0%3AHarassment%5D%5D%20$x=server$3.0#LPHit1
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Prohibition of Discrimination. The Court decided, that the TV show constituted
“service” for the purposes of the Law on Prohibition of Discrimination. The
issue before the Court was to ascertain whether the TV show violated dignity
of Roma population in Finland. It was decided, that the principle of prohibition
of harassment protects not only individuals, but groups as well. In this respect
the Court referred to the judgement of the European Court of Justice in Fir-
ma Ferin Case (C-54/07, Firma Feryn, 10 July, 2008 (ECR 2008, 1-5187)),
where it was stated, that for the purposes of finding direct discrimination under
the Racial Equality Directive, it is not required to identify a specific individual,
who claims to be victim. The Court decided that Roma in Finland present a
group of people, who are distinguished by their traditional culture and there
is “presumption of discrimination” against them for the purposes of the Law.
Deciding whether there indeed was discrimination, the Court considered the
right to freedom of expression enshrined in the European Convention of Hu-
man Rights and the Constitution of Finland; the Law itself stated explicitly that
its goal was not to restrict freedom of expression. Discussing the freedom of
expression, the Court took into account the case law of the European Court of
Human Rights related to artistic expression, particularly through satire, which
distorts or exaggerates reality in order to provoke the public.

The Court found that the disputed programme series were humorous, with
elements of satire. Sketches used caricatures of Roma characters to highlight
the stereotypical bias against Roma people held by the mainstream popula-
tion. The programme series presented such bias as neither allegation nor fact,
nor was the manner of presentation hostile per se.

The Court indicated, that “exercise of the freedom of expression carries with
it obligation to avoid, as far as possible, expressions that are gratuitously of-
fensive to others and which therefore do not contribute to any form of public
debate capable of furthering progress in human affairs.” The Roma charac-
ters used in the programme could indeed be offensive to Roma population.
The Court also found it proved, that following the programme, some Romas
could become subject of ridicule and verbal abuse. Some of the sketches of
the series could be perceived as degrading or humiliating and could cause
protest in the Roma population. However, Roma people also viewed favorably
the debate caused by programme series. The series gave rise to debate in
the press and on television on the weaker economic and social standing of
Roma people compared to the mainstream population. There was no hostility
against Roma people in the series and no exaggeration or provocation was
contained in the series, which would fall out of the scope of the freedom of ex-

176 LEGAL REGULATION OF HARASSMENT



pression of the broadcasting company. Most importantly, the programme was
not documentary, nor could it be mistaken as such. It did not aspire to depict
reality, but contained satirical elements. In view of all the above-mentioned,
the Court decided, that no harassment took place and the broadcasting com-
pany did not commit discrimination.

j. Czech Republic®?

The Anti-Discrimination Law of Czech Republic, which was adopted in 2009
prohibits discrimination on the following grounds: race, ethnic origin, nation-
ality, sex, sexual orientation, age, disability, religion or belief. It covers public
and private employment, as well as access to goods and services, including
housing, social protection, social allowances and education. In addition, the
Law on Service of Members of Security Forces of 2003 (Law no. 361/2003)
prohibits discrimination on the ground of race, color, age, sex, sexual orien-
tation, religion and belief, political opinion, national origin, citizenship, ethnic
or social belonging, property, birth, marriage or other family status or family
obligations, membership of trade union or other organization.

The general prohibition of harassment is provided in the Anti-Discrimination
Law, Article 1, Paragraph 3 and Article 2, Paragraph 2. The Anti-Discrimina-
tion Law defines harassment, as well as sexual harassment, as a form of dis-
crimination. According to Article 4, Paragraph 1 of the Anti-discrimination Law,
harassment shall mean any unwanted conduct associated with the grounds
specified in Article 2, Paragraph 3 of the Law, (a) taking place with the purpose
or effect of diminishing the dignity of a person and creating an intimidating,
hostile, degrading, humiliating or offensive environment, or (b) which could be
legitimately perceived as a precondition for a decision affecting the exercise
of rights and obligations following from legal relationships. Sexual harassment
shall mean any conduct of a sexual nature under the definition mentioned
above.

Harassment is also prohibited by Article 77, Paragraph 2 of Law No. 361/2003
on Service of Members of the Security Forces. According this Law, harass-
ment means conduct that is rightly perceived by another member as unwel-
come and the aim or consequence of which leads to a reduction in that per-
son’s dignity or creates a hostile or degrading environment.

If harassment took place in the area outside the scope of the Anti-Discrimi-
nation Law, victim may seek damages for violation of personality rights under

52 http://www.equalitylaw.eu/downloads/3704-2016-cz-country-report-nd
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the Civil Code. When harassment is committed by an employee, the employer
is responsible and the employee may also be responsible depending on the
circumstances of the case. In 2011 the Ombudsman of the Czech Republic
criticized the Labor Inspectorate for its failure to carry out effective investi-
gation on the alleged case of harassment. The Ombudsman interviewed the
representatives of the company, instead of employees, who would provide
more impartial information with regards to the present situation. To summa-
rize, it should be noted, that physical and legal persons are responsible for the
damages, that was caused by persons acting on their behalf. The perpetrators
themselves will not be responsible to compensate the damages, however a
physical or legal person can later sue the perpetrator to get reimbursement
for compensation of damages, which will be decided on a case-by-case basis.

k. Lithuania®s?

The definition of harassment in the legislation of Lithuania is provided in the
Law on Equal Treatment, which was adopted in 2003 and which covers the
ares of employment, access to goods and services and education. The Law
explicitly states, that harassment is a form of discrimination and defines it as
follows: “Harassment means any unwanted conduct which occurs with the
purpose, or effect, of violating the dignity of a person, and of creating an intimi-
dating, hostile, humiliating or offensive environment on the grounds of gender,
race, nationality, language, origin, social status, belief, convictions or views,
age, sexual orientation, disability, ethnic origin or religion.” No other definition
of harassment is provided in the legislation of Lithuania.

When harassment is committed by an employee, no liability will be imposed on
an employer in Lithuania. There is no case law present with regards to the pro-
viders of services or third persons (tenants, clients, etc.) liability. If the discrim-
ination dispute takes place under the criminal law, liability is personal — only
perpetrators themselves carry the responsibility. In contrast to criminal law,
civil law allows for strict liability. The Civil Code allows suits against employers
for compensation of damages caused by the acts of an employee. When the
Ombudsman of Equal Opportunities applies administrative penalties, they are
imposed on the executive bodies of legal persons (such as, directors), but not
their employees. In view of the Ombudsman, the current version of the Law on
Equal Opportunities does not allow to be applied to the broad range of parties.
The Law cannot be applied to impose liability on clients, tenants or employ-

33 Lithuania - Country Report Non-Discrimination, 2016, at 43, available at: http://www.equalityl-
aw.eu/downloads/3737-2016-It-country-report-nd
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ees. Therefore, it is Ombudsman’s recommendation to expand the scope of
the Law in order to cover the above-mentioned categories as well.

l. Latvia®*

The Labor Law of Latvia, which was adopted in 2001, defines harassment
as follows: “subjection of a person to such conduct unwanted by this person,
including conduct of sexual character, which is related to the gender of the
person, if the purpose or effect of this conduct is violating the dignity of the
person or creating an intimidating, hostile, degrading or offensive environ-
ment” (Article 29, Paragraph 7). The prohibition of discrimination is related
to the following grounds: race, color, age, disability, religious, political or oth-
er opinion, national or social origin, property or marriage, sexual orientation
or other circumstances. Article 29, Paragraph 4 of the Labor Law explicitly
states, that harassment should be considered as discrimination. The same
definition of harassment is provided in the Law on Social Security, Law on
Protection of Rights of Consumers, Law on Assistance of Unemployed and
Job Seekers and Law on Prohibition of Discrimination of Physical Persons —
Economic Operators. In addition, Article 156 of the Criminal Code provides for
the punishment of intentional violations of a person’s dignity or honour orally,
in writing or by conduct, which could be applied to cases when the person’s
dignity is offended by reason of membership of some group or particular char-
acteristic. However, a specific case, where such an interpretation of Article
156 would be applied, did not take place.

When an employee commits harassment in Latvia, he or she will carry liability.
Whether it is possible to impose liability on an employer for its failure to act
is not yet clear. Under the Civil Code, in certain cases the employer may be
responsible for the damages caused by the employee. Moreover, when the
state is the employer, under the Administrative Procedure Law, compensation
of pecuniary and non-pecuniary damages may be obtained from the employ-
er. The Smagars case concerned the liability of an employer. The respondent
asserted, that an employer may be responsible only for pecuniary damages,
but not for non-pecuniary damages. The Court did not share this explanation
and decided, that the legislation against defamation also applies to legal per-
sons. In specific cases of harassment by an employee or client rules of the
Civil Code against defamation may be used. Employer will not carry liability
for acts of the third parties, as there is not legal basis for such liability in the
legislation.

>% Latvia - Country Report Non-Discrimination, 2016, at 54, available at: http://www.equalitylaw.
eu/downloads/3704-2016-cz-country-report-nd
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m. US

In the United States, the regulation of harassment differs at the federal and
state level. Here federal legislation on harassment will be reviewed.

The US Federal Courts developed the concept of harassment within the law
of prohibition of discrimination. Although, the 14th Amendment of the US Con-
stitution enshrines the guarantee of the equal treatment, it has not horizontal
effect, that is, it does not apply to the relationships between individuals. How-
ever, if the harassment is committed by the government of States, the victim
may sue the respective authority under the 14th Amendment, that is based on
the constitutional guarantee of equality.®

In order to ensure equality in private relationships, and particularly to address
the inequalities suffered by the African-Americans, the Congress adopted the
Civil Rights Act in 1964. The Civil Rights Act obligates the private employ-
ers, as well as private providers of public services not to discriminate on the
basis of race, skin color, religion, sex or nationality. The legislative history of
this Act shows, that “sex” among the grounds of discrimination was added by
the chairman by one of the Congress Committees, who hoped that such a
prohibition would be unacceptable for the Congressmen and they would vote
against the whole draft law. In spite of this, the Act was adopted and this very
Act presents the legal basis of prohibition of harassment, as a form of discrim-
ination at the workplace.

Under Article 703, Paragraph A, it is unlawful employment practice for an em-
ployer “to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race,
color, religion, sex, or national origin;..”®

Under this general rule of prohibition of discrimination, the law of harassment
emerged first in cases of racial discrimination and then in cases of sex-based
discrimination.5” The scholars point out, that with regards to harassment at
the workplace, cases of sex-based harassment exceeds several times the

%5 See Woerner v. Brzeczek, 519 F. Supp. 517 (N.D. Ill. 1981), available at: http://law.justia.com/
cases/federal/district-courts/FSupp/519/517/1426649/

% Title VIl of the Civil Rights Act of 1964, Sec. 703(a), available at: https://www.eeoc.gov/laws/
statutest/titlevii.cfm

57 P. K. Chew, Freeing Racial Harassment from Sexual Harassment Model, 85 Or. L. Rev. 615,
2006, at 617
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number of cases of racial harassment; the first is also widely discussed in the
academic literature®® thanks to Catharine MacKinnon, Lin Farley and other
prominent feminist scholars. In addition, legal basis to fight against discrimina-
tion at the federal level is also provided in the Education Amendment of 1972,
Title 9. Under Section 1681, sub-section “A”, “no person in the United States
shall, on the basis of sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance...”®

It is explained by the US Equal Employment Opportunity Commission (here-
inafter “Commission”), that harassment, as a form of discrimination, also vio-
lates The Age Discrimination in Employment Act of 1967 and Americans with
Disabilities Act of 1990 in addition to the Civil Rights Act of 1964.6°

Based on these Laws and related jurisprudence of the Federal Courts, the US
Equal Employment Opportunity Commission provides the following explana-
tion:

“Harassment is unwelcome conduct that is based on race, color, religion, sex
(including pregnancy), national origin, age (40 or older), disability or genetic
information. Harassment becomes unlawful where 1) enduring the offensive
conduct becomes a condition of continued employment, or 2) the conduct is
severe or pervasive enough to create a work environment that a reasonable
person would consider intimidating, hostile, or abusive. Anti-discrimination
laws also prohibit harassment against individuals in retaliation for filing a dis-
crimination charge, testifying, or participating in any way in an investigation,
proceeding, or lawsuit under these laws; or opposing employment practices
that they reasonably believe discriminate against individuals, in violation of
these laws.

Petty slights, annoyances, and isolated incidents (unless extremely serious)
will not rise to the level of illegality. To be unlawful, the conduct must create a
work environment that would be intimidating, hostile, or offensive to reason-
able people.

8 |bid
¥ Title IX, Education Amendments of 1972, Sec. 1681 (a), available at: https://www.dol.gov/
oasam/regs/statutes/titleix.htm

0" US Equal Opportunity Employment Commission, Harassment, available at: https://www.eeoc.
gov/laws/types/harassment.cfm
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Offensive conduct may include, but is not limited to, offensive jokes, slurs,
epithets or name calling, physical assaults or threats, intimidation, ridicule or
mockery, insults or put-downs, offensive objects or pictures, and interference
with work performance. Harassment can occur in a variety of circumstances,
including, but not limited to, the following:

v The harasser can be the victim’s supervisor, a supervisor in another area,
an agent of the employer, a co-worker, or a non-employee.

v The victim does not have to be the person harassed, but can be anyone
affected by the offensive conduct.

v Unlawful harassment may occur without economic injury to, or discharge
of, the victim.

The employer is automatically liable for harassment by a supervisor that re-
sults in a negative employment action such as termination, failure to promote
or hire, and loss of wages. If the supervisor’s harassment results in a hostile
work environment, the employer can avoid liability only if it can prove that: 1) it
reasonably tried to prevent and promptly correct the harassing behavior; and
2) the employee unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the employer.

The employer will be liable for harassment by non-supervisory employees or
non-employees over whom it has control (e.g., independent contractors or
customers on the premises), if it knew, or should have known about the ha-
rassment and failed to take prompt and appropriate corrective action.

When investigating allegations of harassment, the EEOC looks at the entire
record: including the nature of the conduct, and the context in which the al-
leged incidents occurred. A determination of whether harassment is severe or
pervasive enough to be illegal is made on a case-by-case basis.”"

As to the regulation of harassment by States, the majority of the States ad-
dresses harassment as a criminal offense of a differing gravity. However, even
at the State level, the rules concerning harassment are present in various
laws, regulating different areas: education laws, real estate laws, laws on the
structure and competences of the State authorities, labor laws, etc.

¢ bid

182 LEGAL REGULATION OF HARASSMENT



n. UK

In 2010, the Equality Act was adopted, which has broad scope and covers em-
ployment (including occupation and vocational education), education, hous-
ing, access to goods, institutions and services, membership of organizations
and operation of the public authorities.®? Under Article 26 of this Law, “A per-
son (A) harasses another (B) i—(a) A engages in unwanted conduct related
to a relevant protected characteristic, and (b) the conduct has the purpose or
effect of—(i) violating B’s dignity, or (ii) creating an intimidating, hostile, de-
grading, humiliating or offensive environment for B.”®* Under Article 26, Para-
graph 4, in deciding whether conduct has the above-mentioned effect, each of
the following must be taken into account: “(a) the perception of B; (b) the other
circumstances of the case; (c) whether it is reasonable for the conduct to have
that effect.” Under Paragraph 5, the protected characteristics are: age, dis-
ability, gender reassignment, race, religion or belief, sex, sexual orientation.
The Law does not explicitly state, that harassment is a form of discrimination,
however, the same burden of proof and remedies apply in case of harassment
as in case of other forms of discrimination.

The same definition is provided in the legislation of the Northern Ireland with
only difference being the words “on grounds of” instead of “related to” pro-
tected characteristic. However in the case of “English v Thomas Sanderson
Blinds Ltd” the Court of Appeals accepted that the subjection of a man who
was not gay, and who was known by his harassers not to be gay, to homopho-
bic abuse, amounted to harassment “on the grounds of” the applicant’s sexual
orientation”®*. However, after finding that the claimant participated in the office
banter willingly, of which he subsequently complained, the Court decided, that
the challenged conduct was not such as to violate the claimant’s dignity or cre-
ate an intimidating, hostile, degrading, humiliating or offensive environment
for him.®

In another case, “Grant v H M Land Registry” the Court of Appeals ruled,
that disclosure of an employee’s sexual orientation by a manager to fellow
employees did not constitute harassment. The Court of Appeals decided that
by putting his sexual orientation into the public domain the claimant had taken
the risk of becoming the focus of conversation and gossip and that to de-

62 United Kingdom - Country Report Non-Discrimination, 2016, at 41, available at: http://www.
equalitylaw.eu/downloads/3743-2016-uk-country-report-nd

¢ Available at: http://www.legislation.gov.uk/ukpga/2010/15/section/26
% United Kingdom - Country Report Non-Discrimination, 2016, at 41
% |bid.
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scribe this incident as creating for the claimant a humiliating environment “is
a distortion of language which brings discrimination law into disrepute”®®. This
should not be taken as meaning, that sexual orientation harassment cannot
be claimed by someone who does not cover their sexual orientation. In case
of “Smith v Ideal Shopping Direct Ltd the EAT “Appeals Tribunal ruled that the
lower instance tribunal had erred in law in regarding the abusive language
(claimant being referred to as “Val's bitch” - Val being claimant’s line manager
and as “Big Gay Wayne”) used by the colleagues of a gay men, who revealed
his sexual orientation to his fellow employees, to not amount to harassment.®”
As for the racial harassment, the equality tribunals of the UK decided two in-
teresting cases. In October, 2012, the Employment Tribunal decided, that the
repeated use of words “my nigga” by the white co-workers towards a black
man, amounted to harassment without regard of the context and regardless of
the fact that for the first time, it was the claimant himself who used these words
and the colleagues had not intent to humiliate him. The Tribunal declared, “the
phrase is such an insulting phrase to use towards a black person that [it] could
not conceive of any circumstances where its use would not violate dignity and
create a degrading, humiliating or offensive environment.”¢®

Later, another Employment Tribunal decided that the single incident of refer-
ring as “nigga” to the older black man by a white younger co-worker presented
racial harassment. However, in contrast to the previous case, this Tribunal did
not share the opinion, that use of this word would always amount to harass-
ment (it was argued, that the word acquired appropriate meaning due to the
use by black rap musicians). In spite of this, the Tribunal decided that in the
present case, the use of this word was not justified and upheld the claim of the
claimant for non-pecuniary damages.®°

Summary of Key Points:

v All the countries reviewed in this research, except for Latvia, prohibit ha-
rassment, as a form of discrimination, if it is related to the exhaustively

% Ibid.
7 The United Kingdom - Country Report Non-Discrimination, 2016, at 42

% Employment Tribunal, 24 October 2012, Beyene v JDA International Ltd, Case No 2703297/11
cited in A Comparative Analysis of Non-Discrimination Law in Europe 2016, at 52, available at:
http://www.equalitylaw.eu/downloads/3987-a-comparative-analyses-of-non-discrimination-law-
in-europe-2016-pdf-1-2-mb

%  Employment Tribunal, 5 November 2012, Henry v Ashtead Plant Hire Co Ltd, Case No
3202933/11 cited in A Comparative Analysis of Non-Discrimination Law in Europe 2016, at 52,
available at: http://www.equalitylaw.eu/downloads/3987-a-comparative-analyses-of-non-discrim-
ination-law-in-europe-2016-pdf-1-2-mb
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listed grounds/protected characteristics. In view of the fact, that definition
of harassment emphasizes violation of dignity and creation of humiliating
environment, adding the link to the grounds of discrimination, is what ties
concept of harassment to discrimination. Furthermore, exhaustive list of
grounds adds clarity to the conception.

The approaches taken by states differ on whether hostile environment can
be created through a single act, or it needs repeated, systematic acts. One
group of states (Austria, Germany, Belgium, the Netherlands) takes the ap-
proach that behavior should be repeated, while the second group allows for
exception, when particularly severe single degrading act may be consid-
ered as harassment. In any case, it is required that the act reaches certain
level of severity.

The example of Austria shows, that the written communication can be con-
sidered as harassment, while in case of Finland, prohibition of harassment
also applied to the service providers and TV programme was disputed as a
source of harassment. Thus, harassment incidents are not limited to face-
to-face communications.

The words of the EU Directives “with the purpose or effect of” was inter-
preted in the national legislations of the member states, in a way to take
into account subjective perspective of victim (how s/he perceived the dis-
puted act) and objective perspective — evaluation of how reasonable it was
to imagine that the act would have effect of violating one’s dignity.
Judgements of the courts in Finland, Belgium and France show that the
regulation of harassment poses problems with certainty and clarity, partic-
ularly in criminal law and may also pose a risk for restriction of freedom of
expression. Taking these risks and problems into account will be particular-
ly important in the process of drafting of legislation on harassment.
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6. ANALYSIS OF THE RELEVANT LEGISLATION
OF GEORGIA

The Labor Code of Georgia prohibits harassment as a form of discrimination
since 2006. At present, Article 2, Paragraph 4 of the Code states the following:
“Direct or indirect harassment of a person, with the effect or result of creating
intimidating, hostile, degrading, humiliating or offensive environment, and/or
creation of such conditions, which directly or indirectly worsen situation of a
person compared with other people in analogous situation should be consid-
ered as discrimination.”

This rule provides the definition of harassment on one hand and prohibits
what is the essence of discrimination on the other — disadvantageous treat-
ment of a person compared to other persons in an analogous situation. It is
clear, that the second clause is inconsistent with one of the significant features
of harassment - it is frequently emphasized, that the main difference of ha-
rassment from the test of discrimination, is that it does not require identifica-
tion of a comparator — group, that is in an analogous situation with the victim
and whose treatment differs from the treatment of an alleged victim: “there is
no need for a comparator to prove harassment. This essentially reflects the
fact that harassment of itself is wrong because of the form it takes (verbal,
non-verbal or physical abuse) and the potential effect it may have (violating
human dignity).””°

Research of the legislation of other countries shows, that harassment, as a
form of discrimination (due to the influence and in line with the EU Directives)
is always related to exhaustive or non-exhaustive list of grounds of discrim-
ination. As to the moral harassment, which emerged in response to psycho-
logical findings in the labor law of the European countries (France, Sweden,
Belgium, so forth), it prohibits creating of degrading working environment for
an employee, which may take different forms and in this case there is no need
of enlisting grounds of discrimination. In the beginning, moral harassment was
not conceptualized as a form of discrimination. Here what matters is the work-
place and ensuring respect among workers, including among superiors and
subordinate workers and protection of employees from hostile and degrading
environment

® European Union Agency for Fundamental Rights, Handbook on European Non-Discrimina-
tion Law, 2010, at 32, available at: http://fra.europa.eu/en/publication/2011/handbook-europe-
an-non-discrimination-law
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Characteristics of a person (including protected grounds — race, origin, sex,
etc.) was not important for this concept, as it was emphasized by the psychol-
ogist researchers of mobbing/moral harassment, that any persons regardless
of their characteristics may fall victim to systematic humiliation and insults.
The rule provided in the Labor Code of Georgia blends together these two
related, but legally distinct concepts, which as it will be shown below, compli-
cates the task of the courts to apply duly concept of discrimination, as well as
of harassment.

If we consider harassment as a form of discrimination, it is indispensable to
add grounds of discrimination to the rule. The list of grounds of discrimina-
tion is provided in Article 2, Paragraph 3 of the Labor Code. It prohibits dis-
crimination in labor relationships based on the non-exhaustive list of grounds:
“In labor and recruiting relationships any discrimination based on race, color,
language, ethnic and social belonging, nationality, origin, property and so-
cial status, residence, age, sex, sexual orientation, disability, membership of
religious, social, political or other association, including trade unions, family
situation, political or other opinion is prohibited. ”

Following this Paragraph 3, Paragraph 4 prohibits “direct and indirect” harass-
ment as discrimination and adds the clause on prohibition of disadvantageous
treatment of a person compared to other people in analogous situation. As a
result number of ambiguities are entailed:

v Prohibition of discrimination in Paragraph 3 implies the very rule: per-
son should not be placed in disadvantageous situation compared to other
people in analogous situation based on the grounds listed in this para-
graph. This is the core of prohibition of discrimination under the case law
of the European Court of Human Rights, as well as Constitutional Court
of Georgia. Repeating the same test in Paragraph 4 of the same Article
(that is, repeating that it is discrimination to place a person in disadvanta-
geous situation compared to other people in analogous situation) makes
the list of discrimination grounds in Paragraph 3 meaningless, as it be-
comes redundant to check whether disadvantageous treatment of a persons
was based on the specific characteristic or classification of a person. That is
Paragraph 4 cancels the critical element of the test provided in Paragraph 3.

v On the other hand, text of Paragraph 4 puts together definition of harass-
ment and test of discrimination and it may be read in a way, that placing
a person in a disadvantageous situation is also harassment, which would
be an absurd solution.
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v Moreover, if the goal of the legislator was to conceptualize harassment as

discrimination, it should add the grounds of discrimination in Paragraph 4
as well, and prohibit the harassment related to these grounds. If the goal
was prohibition of moral harassment, which would be more appropriate
in view of the goals and specificity of labor law, the legislator should em-
phasize harassment as violation of dignity and creation of hostile and
degrading environment, without mentioning of discrimination.
Drawing difference between direct and indirect harassment is vague, as it
is not clear what is the ground for such differentiation. Neither legislation
of other countries, nor case law of courts in Georgia allows to draw dis-
tinction between these terms. Most probably, the legislator was guided by
the idea of direct and indirect discrimination and incorporated this distinc-
tion in the context of harassment, where it has not practical or theoretical
meaning.

v As long as this specific rule applies in labor or long-term relationships, it
would be appropriate to underscore the systematic or repeated nature of
the behaviour, though exceptions may be allowed in case of particularly
severe aggression, which would per se amount to harassment.

Ruling of Thilisi Court of Appeals of 22 July, 2016 in case no. Ne26/4108-15
allows us to see how the blending of concepts in Paragraph 3 and Paragraph
4 of Article 2 of the Labor Code is reflected in practice.

The case concerned two security officers of the Joint Stock Company, who
were imposed disciplinary liability for allowing three other employees in the
car parking without necessary permits. Those other employees, who entered
the parking without permits did not carry any liability. In addition, the claim-
ants proved, that an unidentified person entered their office presumably to
intercept information from their computers or to install eavesdropping devices.
When the claimants articulated their problems, they were fired for tarnishing
the reputation of the organization.

The first instance court, as well as the appellate court found that the claimants
were discriminated, although none of these courts identified the ground of
discrimination, presence of reasonable and objective justification, legitimate
aim and proportionality between the means employed and goals pursued -
thus almost all the necessary elements for proving discrimination was omitted
from the reasoning. However, what is even more important for the purposes
of the present research, is the statement of the court, that there was com-
mitted harassment against plaintiffs, without drawing any difference between
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discrimination and harassment, that is between the scopes of Paragraph 3
and Paragraph 4 of the Labor Code.

“It was established, that an unidentified person trespassed the office of
plaintiffs, which proves they were harassed. intimidating and humiliating
environment was created for them, which worsened their situation com-
pared to other people in the analogous situation. No investigation was
undertaken on this fact by the JSC “T” and person who unlawfully entered
the plaintiffs’ office was not found, nor was the reason of his entry iden-
tified. Moreover, the plaintiffs were allegedly dismissed due to allowing
three cars on the premises of JSC “T” without permits; two cars out of
these three belonged to the guards of the director of the company and no
disciplinary measures were undertaken against them; they were not even
required to present reasons for their actions, while the harshest measure
— dismissal from work was used against the plaintiffs.

The Chamber considers that all the above mentioned allows to conclude,
that the First Instance Court correctly found the fact of discrimination
proved.”!

This reasoning demonstrates that “creating intimidating and humiliating envi-
ronment”, which is the essence of harassment is only one part of the test for
the courts. The other part is worsening of an employees condition compared
with the other persons in analogous situation. The Court decided, that both of
these requirements were met and that is why it found that there was harass-
ment for the purposes of Article 2, Paragraph 4, of the Labor Code. At the end
of its reasoning, it found discrimination.

This approach is bad for the fight against the evils of harassment, as well as
proper development of the law on prohibition of discrimination in the case law
of courts. It can be presumed from the above case, that at least the same
court would not find it enough for finding harassment, that there was created
an intimidating and humiliating environment; the court would also require the
second element — placement of a person in disadvantageous situation com-
pared to other persons. This is inconsistent with the concept of harassment
and leaves the people who are in the degrading and hostile environment, per
se, without legal protection.

On the other hand, if a person is in a disadvantageous situation compared to
that of other persons in analogous conditions, courts should evaluate whether

71 Decision of Thilisi Court of Appeals, 22 July, 2016, Case Ne2d/4108-15, at 29
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the differential treatment is based on the ground of discrimination, in order to
find discrimination. This is the understanding of discrimination not only under
the European Convention of Human Rights and the Constitution of Georgia,
but also according to the Labor Code and Law of Georgia on the Elimination of
All Forms of Discrimination.”? However, the Court did not consider it necessary
to identify the ground of discrimination and discuss, as Paragraph 4 of Article
2 blends together harassment and part of the discrimination test and at the
same time ignores the necessity of identification of grounds of discrimination.
As a result the Court discussed an ambiguous concept, which is neither dis-
crimination, nor harassment and harms the development of both doctrines.
This will inevitably lead to damaging of prospects of victims to protect their
rights in specific cases.

This situation is clearly caused by the ambiguous rule and it is neces-
sary to amend Article 2, Paragraph 4 of the Labor Code so that the defini-
tion of harassment does not contain any more the part of discrimination
test and it is in line with the definition of moral harassment provided by
Article 26, Paragraph 2 of the European Social Charter.

Labor relationships are long-term relationships, where people have system-
atic contact and communication. Studying the context of communication will
provide the court with enough information to decide, whether the degrading,
humiliating, intimidating or hostile environment was created.

Operationalization of concept of harassment would be far more problematic
outside the labor relationships, where people may not have well-established
and long-term relationships, or as the Austrian Court pointed out, people may
not be sharing any environment at all and it will be necessary to find out
whether the harassment occurred within the single episode of communication.
Such cases demand careful elaboration of what should be proved in courts for
finding of harassment.

Regulation of harassment, per se, is not present in Georgian legislation be-
yond labor law. According to the report of the Coalition for Equality, the draft
law on the Elimination of All Forms of Discrimination, Article 2, Paragraph 5

72 See, for example, Philip Leach, Taking a Case to the European Court of Human Rights (3rd
ed.), 2013,at 484, available at: http://gba.ge/uploads/files/attachments/Full_Book.pdf See also
Judgement of the Constitutional Court of Georgia N°2/1-392 of 31 March, 2018 in the Cse of
Citizen of Georgia Shota Beridze and others v. The Parliament of Georgia, Judgement of the
Constitutional Court of Georgia N°1/1/493 of 27 December, 2010 in the case of New Rights and
Conservative Party of Georgia v. The Parliament of Georgia.
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provided for prohibition of harassment, as a form of discrimination, however
the definition was left out of the adopted law “asserting, that interpretation of
harassment may pose risks to freedom of expression.””

However, as it was mentioned in the beginning, harassment essentially
means violation of one’s dignity and creating degrading and hostile environ-
ment, which is related to grounds of discrimination. From this perspective, it
is noteworthy, that the Georgian legislation prohibits both discrimination and
violation of one’s dignity in different contexts. As we have already drawn the
distinction between direct/indirect discrimination and harassment, here we will
discuss the legislative regulations related to violation of dignity.

The Law of Georgia on Violence Against Women and/or Domestic Violence,
Protection and Assistance to the Victims of Violence of 4 May, 2017 prohibits,
inter alia, violation of constitutional rights and freedoms of a family member,
through psychological violence. Psychological violence is defined in Article
4, Sub-paragraph “b” as “insult, blackmail, humiliation, threat, or any other
behavior, which violates person’s dignity and honor.”

On the other hand, the Criminal Code of Georgia contains various offenses
related to psychological violence (Violence (Article 126), Domestic Violence
(Article 126"), Stalking (Article 151')) and violation of dignity (Degrading and
Inhuman Treatment (Article 144%)). Moreover, Code of Administrative Offens-
es of Georgia, Article 166 provides for an offense of Petty Hooliganism, which
is defined as using offensive language in public, offensive unwanted commu-
nication with citizens, which disturbs the public order and peace of citizens.

If we take the definition of harassment provided in the EU Directives as our
working definition, affinity of harassment to psychological violence is clear,
as violation of dignity and creation of humiliating or degrading environment is
required element of harassment. It was clear from the cases discussed above,
that one of the means of harassment is to insult. Moreover, the concept of
harassment was developed in response to researches on psycho-terror in
Europe. The development history also proves that harassment is a type of
psychological pressure.

However, it is noteworthy, that regulation of physical and psychological vi-
olence is one of the fundamental subjects of law. In view of its specific ele-

73 Coalition for Equality, Report on Implementation of Non-Discrimination Legislation: Situation
after One Year, at 52, available at: https://www.osgf.ge/files/2015/Publication/EU-Geirgia%20As-

sociation%20/Report_210x270mm.pdf
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ments, features and context, psychological violence may present wrong of
different intensity. In order to adequately reflect the differences, it can or must
be regulated under the different laws.

In order to differentiate harassment from other forms of psychological violence,
its intensity should be taken into account. Harassment is an unwanted behav-
ior with the effect of violation of dignity and creation of hostile or degrading
environment. The Articles of the Criminal Code dealing with the psychological
violence, normally, require infliction of mental suffering, which is not required
in case of harassment. Harassment should be severe, it should reach certain
degree of severity, but as long as it is degrading from objective and subjective
perspective and creates such environment, it is enough for legal evaluation
of a conduct as harassment. If harassment causes mental suffering, it can
simultaneously amount to crime. However, this fact, per se, does not obviate
the need of its regulation beyond the criminal law, as its scope is broader than
the incidents of infliction of mental suffering. Moreover, remedies provided by
criminal law differ from remedies provided for example, by the Law of Georgia
on the Elimination of All Forms of Discrimination.

The second distinct feature of harassment from current legal regulations
of psychological violence/ insult and degrading treatment is the element of
grounds of discrimination — violation of dignity is related to certain charac-
teristics, there is link between the treatment and these characteristics. This
makes harassment different from other norms regulating degrading/humiliat-
ing behavior and emphasizes link of harassment to prohibition of discrimina-
tion. This, in its turn, serves as ground to apply the same remedies in case of
harassment that is available in case of discrimination.

In view of the fact, that the essence of harassment is prohibition of humiliating
and degrading treatment, which includes insults, it is clear, that regulation of
harassment indeed can interfere with constitutional right to freedom of ex-
pression. However, the well-established case law of the Constitutional Court
of Georgia states, “freedom of expression may be restricted, when the expres-
sion transcends the boundary between one’s freedom and rights of others.””
Thus the fact, that regulation of harassment may lead to interference in the
freedom of expression, does not rule out possibility of regulation, but calls for
striking of balance between the conflicting interests.

74 See, for example, Judgement N1/3/421,422 of the Constitutional Court of Georgia of 10
November, 2010 in the case of Citizens of Georgia - Giorgi Kipiani and Avtandil Ungiadze v. The
Parliament of Georgia
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As it was mentioned in the beginning of the research, while discussing the
case law of the European Court of Human Rights, prohibition of harassment
may serve for protection of individuals from degrading treatment, which is a
human right and may also serve for protection of private life from attacks on
different aspects of one’s identity, which is also a human right. Thus, concept
of harassment serves protection of “rights of others”, which may serve as a
legitimate aim of restriction of freedom of expression.

As to the requirement, that restriction should be proportionate, there are num-
ber of circumstances, that should be taken into account in the process of
definition of the scope of harassment, in order to avoid overbroad regulation,
which has chilling effect due to its vagueness, and which will lead to dispropor-
tional limitation of freedom of expression. The Constitutional Court of Georgia
explained, that “chilling effect” is self-censure, that a person undertakes out of
the fear of the expected sanction and abstains even from those expressions,
restriction of which was not the goal of legislature, which in itself amounts to
disproportional restriction of this right.”

If the norm regulating harassment is constructed using vague and subjective
notions and does not allow to know exactly, what is prohibited, in order to
avoid sanction people may embark on self-censure and thus the norm will
have chilling effect. As a result, public may lose access to the information,
opinions and other forms of expression related to the issues of public impor-
tance. This is evident from the cases from Turkey and Finland related to Roma
lifestyle.

Hence, from the perspective of legal technique:

1. the norm on harassment should clearly define the types of communica-
tion falling under its scope (face-to-face communication, written commu-
nication and/or online communication, information spread by mass me-
dia, so forth);

2. the elements of harassment should not be defined only based on the
subjective perception of an alleged victim, but should also be checked
through the perspective of an objective observer;

3. grounds of discrimination in relation to which harassment may occur,
should be clearly identified;

4. it should be defined whether degrading and hostile environment can be
created by a single act, or multiple incidents are required;

75 See, for example, Judgement 2/2/516,542 of the Constitutional Court of Georgia of 14 May,
2013 in the case of Citizens of Georgia - Alexandre Baramidze, Lasha Tugushi, Vakhtang
Mamaladze and Vakhtang Maisaia v. The Parliament of Georgia
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5. It should be ensured that minor annoyance or displeasing experience is
not considered as harassment, and an act should reach a certain mini-
mum level of severity, in order to create degrading environment.

In addition, to ensure that the interests protected by harassment law do not
always supersede the interests of protection of freedom of expression, the
clause may be added in the norm, underlining, that harassment is prohibited
unless, the prohibition is disproportional and unjustified restriction of freedom
of expression and priority should be given to freedom of expression. Such
clause will highlight the need before the courts to not only ascertain whether
there was harassment, but always weigh the interest protected by prohibition
of harassment vis-a-vis the freedom of expression of its perpetrator and to
found the judgement on the findings of such balancing.

Consideration of these factors and granting the due weight to freedom of ex-
pression interest, will minimize the risk of unconstitutional interference with
the freedom of expression and at the same time will make available new rem-
edy against degrading treatment which is related to the protected grounds of
discrimination.

Recommendations:

v  Article 2, Paragraph 4 of the Labor Code of Georgia should be amended,
so that part of the discrimination test is removed from the definition of ha-
rassment and it is in line with Article 26, Paragraph 2 of the European Social
Charter. The amendment could state the following: “Harassment, that is un-
wanted and repeated acts, with the purpose or effect of violation of dignity
and creation of intimidating, hostile, humiliating, degrading or offensive en-
vironment, is prohibited.”

v In the process of further approximation of national legislation with EU law
and in view of the objective need of provision of harassment victims with
the legal remedies, a rule may be added to the Law of Georgia on the Elimi-
nation of All Forms of Discrimination, which would prohibit and define ha-
rassment. In case of such an amendment it is necessary to link harassment
to the grounds of discrimination and to avoid disproportional restriction of
freedom of expression.
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CONCLUSION

The Georgian legislation regulates harassment as a form of discrimination
within the labor relationships. The EU Directives provide for prohibition of ha-
rassment as discrimination on different grounds not only in employment, but
also in supply of goods and services and in public and private sectors. The
legislation of EU member states also prohibit harassment as discrimination
and they normally have transposed the same definition of harassment, as is
provided in the respective EU Directives. Independent from EU Law some
European Countries (i.e. France, Belgium, Sweden) provide for prohibition of
moral/psychological harassment at the workplace, which has repeated nature
and is directed against psychological abuse and violation of dignity specifical-
ly in employment.

There is slight variation among the legislation of countries with regards to
harassment as a form of discrimination in view of the list of grounds of discrim-
ination, requirement of single or repeated acts of harassment and distribu-
tion of liability for harassment. The case law of other countries demonstrates,
that mostly this concept is applied in the area of labor law, where it originally
emerged and on the other hand it poses constitutional risks with regards to
freedom of expression and principle of legality, particularly in criminal law.

These experiences are important for Georgia. If the Law of Georgia on the
Elimination of All Forms of Discrimination is amended to have added harass-
ment as a form of discrimination in line with the EU legal acts, it will be im-
portant to construct narrowly-tailored and clear norm, in order to achieve the
balance with the protection of constitutional right to freedom of expression.
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